Digitized  by  the  Internet  Archive 
in  2016 


https://archive.org/details/v49ontariolawreports1922 


THE 


Ontario  Law  Reports 


CASES  DETERMINED  IN  THE  SUPREME  COURT 
OF  ONTARIO  (APPELLATE  AND  HIGH 
COURT  DIVISIONS). 


1921 


REPORTED  UNDER  THE  AUTHORITY  OF  THE 

LAW  SOCIETY  OF  UPPER  CANADA. 


VOL.  XLIX. 


v - 7 

EDITOR : 

EDWARD  B.  BROWN,  K.C. 


TORONTO : 

CANADA  LAW  BOOK  COMPANY,  LIMITED, 

Law  Book  Publishers. 

84  Bay  Street 


1922 


Copyright  (Canada)  1921,  by  The  Law  Society  of  Upper  Canada. 


JUDGES 


OF  THE 

SUPREME  COURT  OF  ONTARIO 

DURING  THE  PERIOD  OF  THESE  REPORTS. 


APPELLATE  DIVISION. 

First  Divisional  Court. 

The  LIon.  Sir  William  Ealph  Meredith,  C.J.O. 
ft  “ John  James  Maclaren,  J. A. 

“ “ James  Magee,  J.A. 

“ “ Frank  Egerton  Hodgins,  J.A. 

£<  “ William  Nassau  Ferguson,  J.A. 

Second  Divisional  Court. 

The  Hon.  Eichard  Martin  Meredith,  C.J.C.P. 

“ “ William  Eenwick  Eiddell,  J. 

“ “ Francis  Eobert  Latchford,  J. 

“ “ William  Edward  Middleton,  J. 

“ “ Haughton  Lennox,  J. 

HIGH  COUET  DIVISION. 

The  Hon.  Sir  William  Mulock,  K.C.M.G.,  C.J.Ex. 
“ “ Eoger  Conger  Clute,  J.* 

“ “ Eobert  Franklin  Sutherland,  J. 

“ “ Hugh  Thomas  Kelly,  J. 

“ “ Cornelius  Arthur  Masten,  J. 

“ “ Hugh  Edward  Eose,  J. 

“ “ William  Alexander  Logie,  J. 

“ “ John  Fosbery  Orde,  J. 

*Mr.  Justice  Clute  died  on  the  31st  August,  1921. 


MEMORANDA. 


APPOINTMENTS  TO  THE  BENCH. 


On  the  3rd  October,  1921,  Herbert  MacDonald  Mowat,  of 
the  City  of  Toronto,  in  the  Province  of  Ontario,  Esquire,  one  of 
His  Majesty’s  Counsel  learned  in  the  law  for  the  said  Province, 
was  appointed  a Judge  of  the  Supreme  Court  of  Ontario  and 
a member  of  the  High  Court  Division  of  the  said  Court  and  ex 
officio  a member  of  the  Appellate  Division  of  the  said  Court. 

On  the  15th  February,  1922,  Robert  Grant  Fisher,  of  the 
City  of  London,  in  the  Province  of  Ontario,  Esquire,  one  of  His 
Majesty’s  Counsel  learned  in  the  law  for  the  said  Province,  was 
appointed  a Judge  of  the  Supreme  Court  of  Ontario  and  a 
member  of  the  High  Court  Division  of  the  said  Court  and  eti 
officio  a member  of  the  Appellate  Division  of  the  said  Court. 


CALL  TO  THE  BAR. 


21st  April,  1921 : 

William  Hugh  Masson  Wardrope,  James  Petrie  Pratt. 

19th  May,  1921 : 

Arthur  John  Trebilcock,  Norman  Emanuel  Strickland, 
Charles  Henry  Kehoe,  Walter  Doncaster  Smith,  Harold  Bal- 
lentine  Church,  Charles  Oswald  Wilson,  Hilliard  Brooke  Bell, 
Cecil  Chester  Richardson,  Donald  Hamilton  Rowan,  Earl  McNab 
Hand,  William  McGaw  Macdonald,  Paul  Ireneus  Bernard  Hinds, 
Maurice  Hutchison  Esten,  Douglas  Beaumont  Ellis,  Frank  Hart- 
ley Curran,  Robert  Kenneth  Logan,  Edmund  Batten  McPherson, 
Martinell  Hoffman  McLachlin,  Francis  Bertrand  Robert,  Cecil 
Alvin  Louch,  Hector  Cowan,  George  Watson  Marshall,  Harry 
Boyd  Branscombe,  Cuthbert  Peart  Coatsworth,  Oswald  Elmer 
Lennox,  Roy  Crooker  Calder,  Frank  Milton  Squires,  John 
Richard  Huffman,  William  Earl  Smith,  James  Nathan  Bicknell, 
Mortimer  Cleeve  Hooper,  Vernon  Osborne  Matchett,  Henry 
Aidous  Aylen,  Edwin  Howell,  Henry  Machell  Taylor,  Lloyd 
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Havill  Smith,  Glenn  Elford  Strike,  Alexander  MacColl,  Howard 
Vincent  Meadows,  Duncan  Paul  Munro,  Morice  Goldwin  Smith, 
William  Frederick  McMahon,  John  Leslie  Lamont,  Frank 
Albert  Pugsley,  Arthur  Roy  Willmott,  John  Joseph  O’Connor, 
William  John  Petty,  Charles  Kirwin  Crawford  Martin,  Albert 
Elmer  Rundle,  Roy  Reginald  Smye,  Richard  Henry  Neil,  John 
Gordon  Gillanders,  Franklin  Bell  Eagleson,  Joseph  Williams 
Thompson,  Archibald  Wilson  Erskine,  Joseph  Douglas  McNish, 
Arthur  Mahony  LeBel,  Kirwan  Nelles  Treleaven,  Samuel  Stan- 
ford McNairn,  Thomas  Alexander  Mills,  Louis  J’oseph  Guillett, 
Donald  Chipman  Skinner,  Allen  Lewis  Lewis,  John  William 
McManamy,  William  Stanley  Fisher,  Armand  Racine,  Henry 
Joseph  Beck,  Robert  Lloyd  Seaman,  Charles  Clifford  Slemin, 
George  Edmund  Foster  Sweet,  James  Duncan  Kenneth  Black, 
Wilfred  Alexander  Toogood,  Llewellyn  Purdom,  Archibald 
Eugene  Mix,  Donald  MacArthur  Scott,  Walter  Harold  Herring- 
ton, Ross  Bowman  Stuart,  Cecil  Gray  Frost,  Harold  Parlow, 
Howard  Douglas  Graham,  Kenneth  Sheridan  Ham,  William 
Charles  Inch,  Wilfred  Frank  Wright,  Edward  Anderson 
Richardson,  William  McAdam  Nickle,  Wilfred  Reese  Binch, 
William  Joseph  Green,  John  Fleming  Mahon,  Robert  Dean 
Cumming,  Donald  Oliver  Rankin,  Hugh  Redford  Dale  Harris, 
James  Arpad  Cattanach,  William  Gordon  Fraser  Grant,  Archi- 
bald Kelso  Roberts,  Norman  Nelson  Wardlaw,  Merwyn  Lawrence 
Dobbin,  Arthur  Warwick  Beament,  Richard  Hierome  Sankey, 
Douglas  Joseph  Nickle,  Ellis  Wickham  Clark,  William  Eric 
Stewart,  Edwin  Grant  Longman,  Robert  James  Randolph  Rus- 
sell, Carl  Victor  Farmer,  Herbert  Earle  Henderson,  Victor 
Harrison  Tillson,  George  Tweedie  Inch,  Reginald  Joseph 
Waterous,  Maurice  Shulman. 


16th  June,  1921 : 

Percy  Thomas  Jermyn,  Bertrand  Thomas  McAvoy,  Clarence 
Frederick  Tuer,  Charles  Stanley  Reed  Riches,  Leslie  Miscamp- 
bell  Frost,  Bertram  Norval  Trapnell,  Frederick  Leon  Ward, 
Robert  Alan  Sampson,  James  Arthur  Boles,  Edward  Clarence 
Gordon,  George  Denison  Kirkpatrick,  John  James  Matheson 
Murray,  Manton  Anderson  Wilson,  Ross  Wilfred  Gray,  Orval 
Bayne  Thibaudeau,  Leonard  Charles  Thomas,  Francis  James 
Hart,  Wilson  Nelson  Robinson,  Robert  Gordon  Brownlee, 
Henry  Edward  Dowding,  Walter  John  Gilhooly,  Harrison  Mor- 
rice  Lehrer,  Donald  Douglas,  Thomas  Samuel  Ram. 
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loth  September,  1921 : 

Raymond  Algernon  Jamieson,  Mary  Katharine  MacDonald, 
Jacob  Henry  Greenberg,  Arnold  Pickles,  Dohald  Marcus  Shaw, 
Marjorie  Prances  Ellen  Henry  (nee  Brigden),  Evelyn  Harrison, 
Elizabeth  Hughes  Newton,  Maxwell  Schott,  Solomon  Eisen, 
Joseph  Abraham  Sweet,  Edyth  Mary  Dyke>  Lida  Bell  Pearson, 
George  Taylor  Kemp,  William  McIntyre  Ryerson,  Elliott  Dud- 
ley Stinson  Thompson,  Duncan  Roy  Kennedy. 

20th  October,  1921 : 

Joseph  Daniel  Sullivan,  Louis  Norman  Sukloff,  Thomas 
Arthur  Rogers,  Harold  Hamilton  Mulkins,  Joseph  Roebuck, 
George  Stinson  Saunderson,  Wilbur  Ralph  Salter,  Joseph 
Patrick  Mangan,  Charles  Frederick  Hamm,  Horace  Blackwood 
Proudlove,  Hollis  Edward  Beckett,  Duncan  Alexander  Mc- 
Ilraith,  Edward  Walter  Clairmont,  Reginald  Sydney  Walter 
Fordham,  Angus  William  Roe  Sinclair,  Alastair  John  Crerar, 
Francis  Willard  Savignac,  Alastair  John  Poison,  Frederic  Paul 
Laurence  Washington,  Alfred  Wesley  Graham,  Gorville  Mason 
Saunders,  Lewis  Alfred  McHugh,  Richard  Gladstone  Wilkinson, 
George  Stewart  Webb,  Richard  Philip  Ottewell,  James  D.  Con- 
over, Thomas  Jerrold  Legate. 

24th  November,  1921 : 

Owen  Alexander  Frost  Hamilton,  Francis  Gerard  Cushing, 
Cyril  Frederick  Harshaw  Carson,  Arthur  James  McKenna, 
Isadore  Levinter,  Vida  Isabel  Harris,  Archibald  Otis  Grass, 
Phyllis  Eileen  Harron,  Helen  Whitfield  Currie,  Arthur  Stephen 
Pearson,  Frank  Xaviet*  Burrows. 

19th  January,  1922 : 

William  Correll  Pollard  (Alberta),  Daniel  Gordon  Campbe11 
(British  Columbia),  Burpee  Bloomfield  Jordan  (New  Bruns- 
wick), Joseph  Augustus  Adrien  Duranceau,  Norman  Riordan, 
Robert  Lord  Webster,  Israel  Levin,  Joseph  Newman,  Frank 
Whitney  Richardson. 


ERRATUM. 


Page  61,  head-note,  4th  line  from  the  end,  for  “(1906),  12  O.L.R. 
100”  read  “(1907),  14  O.L.R.  89.” 


CASES  REPORTED. 


A. 

Abramson,  Korman  v 

Armaly,  Daugherty  v 

: (App.  Div.) 

Arthur,  Re  Woods  and 

Attorney-General  for  Ont- 
tario  v.  Russell (Chrs.) 

Auto  Experts  Limited,  Re 
(App.  Div.) 

B. 

Barnes,  Rex  v.  (App.  Div.) 

Bondy,  Rex  v (Chrs.) 

Borden  Farm  Products  Co. 

Limited,  Richer  v 

(App.  Div.) 

Boyd,  Re  Cowan  and 

(App.  Div.) 

Brant,  Township  of,  Sand- 
los  v ' (App.  Div.) 

Brenner  (N.)  & Co.  Limi- 
ted, Re  

C. 

Canadian  General  Electric 

Co.,  Carr-Harris  v 

(App.  Div.) 

Cheeseworth  v.  City  of  Tor- 
onto   

Cowan  and  Boyd,  Re 

(App.  Div.) 

Croswell  v.  Daball 

(App.  Div.) 


D. 

Daball,  Croswell  v 

(App.  Div.)  85 

Daines  and  City  of  Tor- 
onto, Re 285 

Danforth  Heights  Limited, 

Re  Orford  and (Chrs.)  25 

Daugherty  v.  Armaly 

(App.  Div.)  310 

De  Camps  v.  Sainsbury 


(dhrs.)  131 

Delaney  v.  City  of  Tor- 
onto   (App.  Div.)  245 

Downing  v.  Grand  Trunk 
R.W.  Co 36 


Dumont,  Rex  v.  (App.  Div.)  222 

E. 

Ellis,  Re  Ferris  and 264 

F. 

Farah,  Quartier  v 

(App.  Div.)  186 

Farrell,  St.  Clair  Construc- 
tion Co.  Limited  v 

(App.  Div.)  201 

Ferris  and  Ellis,  Re 264 

Fields,  Rex  v (.Chrs.)  266 

G. 

Gardner,  Re (Bkcy.)  252 

Garment  (J.  & G.)  Manu- 
facturing Co.,  Rowlatt  v. 

! (App.  Div.)  166 


! 
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279 

103 

256 

374 

115 

172 

335 

142 

71 

351 

68 

335 

85 
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Gault  Bros.  Co.  Limited,  J. 
Witkowski  & Co.  Limited 
v (Chrs.) 

Gorman  v.  Young 

>. (App.  Div.) 

Grand  Trunk  R.W.  Co., 
Downing  v . 

Grand  Trunk  R.W.  Co., 
Wallace  v.......(App.  Div.) 

Gurnett,  Smith  v 

H. 

Hicks  v.  McCune 

(App.  Div.) 

House  Repair  and  Service 

Co.  Limited  v.  Miller 

(App.  Div.) 

J. 

Johnston,  Rex  v (Chrs.) 

K. 

Korman  v.  Abramson  

L. 

Law  v.  City  of  Toronto 

(App.  Div.) 

Lincoln,  County  of,  and 
Township  of  North 
Grimsby,  Township  of 

South  Grimsby,  v 

(App.  Div.) 

Lozina  and  Raolovich,  Par- 
lov  v (App.  Div.) 

M. 

McBurney,  Re 

McCarthy  (J.)  & Sons  Co. 
Limited,  James  Richard- 
son & Sons  Limited  v 


[vol. 

McCune,  Hicks  v 

....(App.  Div.)  41 

McIntyre  Porcupine  Mines 

Limited  and  Morgan,  Re 

(App.  Div.)  214 

McIntyre  v.  Temiskaming 

Mining  Co 90 

Mclver  v.  Tammi 

(App.  Div.)  179 

Maple  Leaf  Condensed  Milk 

Co.,  Re  y (Chrs.)  6 

Marks  v.  Rocsand  Co.  Limi- 
ted  (App.  Div.)  137 

Millar  v.  The  King 93 

Miller,  House  Repair  and 
Service  Co.  Limited  v. 

(App.  Div.)  205 

Mooney,  Rex  v (Chrs.)  274 

Morgan,  Re  McIntyre  Por- 
cupine Mines  Limited 
and (App.  Div.)  214 

0. 

Orford  and  . Danforth 

Heights  Limited,  Re 

(Chrs.)  25 

Orford  v.  Orford 15 

P. 

Parlov  v.  Lozina  and  Raolo- 
vich  (App.  Div.)  299 

Pennett,  Rotman  v 

(App.  Div.)  114 

Q. 

Quartier  v.  Farah 

(App.  Div.)  186 

R. 

Race-Tracks  and  Betting, 

Re (App.  Div.)  339 


283 
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117 

290 

41 

205 

74 
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315 

299 

1 

60 


XLIX. 


CASES  REPORTED. 


xi 


Rex  v.  Barnes..  (App.  Div.) 

Rex  v.  Bondy (Chrs.) 

Rex  v.  Dumont 

(App.  Div.) 

Rex  y.  Fields (Chrs.) 

Rex  v.  Johnston (Chrs.) 

Rex,  Millar  v 

Rex  y.  Mooney (Chrs.) 

Rex  v.  Seguin,  Re.. (Chrs.) 

Richardson  (James)  & Sons 
Limited  v.  J.  McCarthy 
& Sons  Co.  Limited 

Richer  v.  Borden  Farm 

Products  Co.  Limited 

(App.  Div.) 

Rocsand  Co.  Limited,  Marks 

y (App.  Div.) 

Rotman  v.  Pennett 

(App.  Div.) 

Rowiatt  v.  J.  & G.  Garment 

Manufacturing  Co 

(App.  Div.) 

Russell,  Attorney-General 
for  Ontario  v (Chrs.) 

S. 

Sainsbury,  De  Camps  v 

(Chrs.) 

St.  Clair  Construction  Co. 

Limited  v.  Farrell 

(App.  Div.) 

Sandlos  v.  Township  of 
Brant (App.  Div.) 

Seguin,  Re  Rex  v.  ..(Chrs.) 


Sheard,  Re (App.  Div.)  320 

Smith  v.  Gurnett 290 

South  Grimsby,  Township 
of,  v.  County  of  Lincoln 
and  Township  of  North 
Grimsby (App.  Div.)  315 

t: 

Tammi,  Mclver  v 

(App.  Div.)  179 

Tanner,  Ex  parte  

(App.  Div.)  256 

Temiskaming  Mining  Co., 

McIntyre  v 90 

Toronto,  City  of,  Cheese- 

worth  v.  68 

Toronto,  City  of,  Re  Daines 

and  285 

Toronto,  City  of,  Delaney 

v (App.  Div.)  245 

Toronto,  City  of,  Law  v 

(App.  Div.)  77 

W. 

Wallace  v.  Grand  Trunk 

R.W.  Co (App.  Div.)  117 

Witkowski  (J.)  & Co. 

Limited  v.  Gault  Bros. 

Co.  Limited  (Chrs.)  283 

Woods  and  Arthur,  Re 279 

Y. 

Young,  Gorman  v 

(App.  Div.)  162 


374 

115 

222 

266 

74 

93 

274 

28 

60 

172 

137 

114 

166 

103 

13! 

201 

142 

28 
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CASES  CITED 


A. 

Name  of  Case. 

Adams  (W.  & T.)  v.  Great  North  of 

Scotland  R.W.  Co  

Adamson  v.  Yeager  . 

Allan  y.  Dangerfleld  

Allen  v.  Gray  

Anderson  and  Kinrade,  Re  

Andrews  v.  Marris  

Anon  

Armstrong  v.  Hemstreet  

Aslatt  v.  Corporation  of  Southampton 
Associated  Newspapers  Limited  v. 

City  of  London  Corporation  .... 
Attorney-General  for  Canada  v.  At- 
torney-General of  Alberta  and 
Attorney-General  of  British  Col- 
umbia   

Attorney-General  v.  Cockermouth 

Local  Board  

Attorney-General  for  Ontario  v. 

Hamilton  Street  R.W.  Co 

Attorney-General  for  Ontario  v.  Har- 
grave   

Attorney-General  v.  Logan  

Attorney-General  v.  Moore 

Attorney-General  for  Ontario  v. 

O’Reilly  

Attorney-General  for  Canada  v.  Rit- 
chie Contracting  and  Supply  Co. 

Attorney-General  v.  Salt  Union 

Limited  

Attorney-General  v.  Walker  


Where  Reported. 


Page. 


[1891]  A.C.  31  78 

10  A.R.  477 163,  165 

18  W.L.R.  185 102 

11  Conn.  95 58 

18  O.L.R.  362 374,  380,  381 

1 Q.B.  1 50 

Francis  Moor’e  Reports,  p.  8 

(case  29) 238 

22  O.R.  336 169 

16  Ch.  D.  143  68,  70 

[1916]  2 A.C.  429 316 


26  D.L.R.  228,  [1916]  1 A.C. 

588 342 

L.R.  18  Eq.  172 108 

[1903]  A.C.  524 340,  342,  349 

11  O.L.R.  530  

103,  106,  107,  110,  112 

[1891]  2 Q.B.  100 108 

[1893]  1 Ch.  676 387 


26  Gr.  126,  6 A.R.  576 


109 


[1919]  A.C.  999,  48  D.L.R. 

147 215,  220 

[1917]  2 K.B.  488 219 

25  Gr.  233 109 


B. 


Bain  v.  Fothergill 
Barraclough  v.  Cooper 


Barry  v.  Van  den  Hurk  . 
Barry  R.W.  Co.  v.  White 


Barthel  v.  Scotten  

Bateman  v.  Poplar  District  Board  of 

Works  

Baylis,  In  re  

Beotive  v.  Hodgson  

Belcourt  v.  Crain  

Bell  v.  Chartered  Trust  and  Executor 
Co 


L.R.  7 H.L.  158 114,  115 

[1908]  2 Ch.  121,  note 

324,  325,  326,  333 

[1920]  2 K.B.  709 197 

15  Times  L.R.  474,  17  Times 

L.R.  644 123 

24  Can.  S.C.R.  367.. 290,  296,  297 

37  Ch.  D.  272 161 

[1896]  2 Ch.  107 101 

10  H.L.C.  656  3,  4 

22  O.L.R.  591 102 

46  O.L.R.  192,  49  D.L.R.  113.  169 
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Name  of  Case. 

Bernstein  v.  Lynch  

Bertram  v.  Duhamel  

Bigelow  y.  Powers  

Birgitte,  The,  v.  Forward  

Blackburn  Building  Society  v.  Cun- 

liffe  Brooks  & Co.  

Blamires  v.  Lancashire  and  Yorkshire 

R.W.  Co 

Blue  and  Deschamps  v.  Red  Mountain 

R.W.  Co 

Blyth  v.  Birmingham  Waterworks 
Co 

Board  of  Commerce  Act,  In  re 

Bolt  and  Iron  Co.,  Re,  Livingstone’s 

Case  

Boorman  v.  Brown  

Boyd  v.  Nasmith  

Boylan  and  City  of  Toronto,  Re ... . 
Brazeau  v.  Wilson  

Bridges  v.  North  London  R.W.  Co... 
Brown,  In  re  

Brown  v.  Boorman  

Brown  v.  Chapman  

Brown  v.  Sargent  

Brown  v.  Tibbits  

Brown  v.  Walsh  

Bruce  Mines  Limited  and  Town  of 

Bruce  Mines,  Re  

Burton  v.  Hookwith  


Where  Reported.  Page. 

28  O.L.R.  435,  13  D.L.R.  134 
305,  306 

2 Moore  P.C.  212 190 

25  O.L.R.  28 304 

9 Can.  Ex.  C.R.  339 86 

22  Ch.  D.  61 65 

L.R.  8 Ex.  283 161 

[1909]  A.C.  361 224 

11  Ex.  781 161 

60  Can.  S.C.R.  456,  54  D.L.R. 

354 343 

14  O.R.  211,  16  A.R.  397....  138 

3 Q.B.D.  525 304 

17  O.R.  40 168 

15  O.R.  13 . . .285,  288 

36  O.L.R.  396,  30  D.L.R.  378 

205,  207 

L.R.  7 H.L.  213 121 

[1917]  2 Ch.  232  

323,  325,  328 

11  Cl.  & F.l  304 

6 C.B.  365 54 

1 F.  & F.  112 161 

31  L.J.C.P.  206 101 

45  O.L.R.  646  9,14 

20  O.L.R.  315 215,  221 


45  O.L.R.  348,  48  D.L.R.  339 
206,  207,  212 


I 


C 


Camden  (Marquis)  v.  Inland  Revenue 

Commissioners  

Canadian  Western  Foundry  and  Sup- 
ply Co.  v.  Hoover  

Cape  Breton,  The,  v.  Richelieu  and 

Ontario  Navigation  Co 

Cash  v.  Kennion  

Cayzer  Irvine  & Co.  v.  Carron  Co.  . . 
Champaigne  v.  Grand  Trunk  R.W.  Co- 

Chancy  v.  Rutter  

Charnock  v.  Merchant 

China  Navigation  Co.  Limited  v. 
Asiatic  Petroleum  Co.  Limited . . 

Chinery  v.  Vial  

Christopherson  v.  Naylor  

Ciilis  v.  Oakley  

Clark,  Re  

Clarke  v.  Watson  

Clissold  v.  Cratchley  

Cockerell  v.  Barber  

Codrington  v.  Lloyd  


[1914]  1 K.B.  641 219 

37  D.L.R.  283 212 

36  Can.  S.C.R.  564 86 

11  Ves.  314 190 

9 App.  Cas.  873 86 

9 O.L.R.  589 121 

3 Keb.  213 55 

[1900]  1 Q.B.  474 381 

[1910]  A.C.  204 86 

5 H.  & N.  288 304 

1 Mer.  320 328,  331 

31  O.L.R.  603,  20  D.L.R.  550.  299 

8 O.L.R.  599 332 

18  C.B.N.S.  278 84 

[1910]  2 K.B.  244 47 

16  Ves.  461 191 

8 A.  & E.  449 55 
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Name  of  Case. 
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Jackson  v.  North  Eastern  R.W.  Co... 
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Ottawa  Electric  Co.  v.  Booth  not  reported 127 

Ouimet  v.  Bazin  46  Can.  S.C.R.  502,  3 D.L.R. 
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Pilkey  v.  Pyne 
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L.R.  9 Eq.  386. . , 

4 

2 Wils.  382  . . . , 

..50,  55,  60 

[1917]  P.  101. . 

86 

1 Str.  509 

....  54, 

55 

1 Rob.  Ecc.  144 

24 
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4 O.R.  127. . . 
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[1916]  2 K.B.  658 240 
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3 O.L.R.  176 223,  234 

3 Camp.  371,  2 Leach  C.C. 

1095 390 

30  O.R.  93 233 

22  O.L.R.  269  33,  34 

47  O.L.R.  399,  53  D.L.R.  576 

224  99.2 

19  O.W.N.  426... 223 
21  O.L.R.  196,  16  Can.  Crim. 

Cas.  237 222,  234,  240 

21  O.L.R.  329 34 

11  O.L.R.  202 230 

13  Cr.  App.  R.  22 232 

4 D.  & R.  445 33 

2 Camp.  131 ’ 243 

11  O.L.R.  517  42,  49,  58 

.39  O.L.R.  138 29  34 

22  O.L.R.  350,  17  Can.  Crim! 

Cas.  26 240,  243,  244 


XLIX.] 


CASES  CITED. 


xxi 


Name  of  Case. 

Rex  y.  Mark  Feigenbaum 

Rex  y.  Martin  

Rex  v.  Maynard 

Rex  v.  Moore  

Rex  v.  Morrison  

Rex  v.  Mortimer  

Rex  v.  O’Donnell 

Rex  v.  Phillips  

Rex  v.  Quong  Wing  

Rex  v.  Ratz  . . . 

Rex  v.  Reynolds  

Rex  v.  Seorey  

Rex  v,  Tansley  

Rex  v.  Tate  

Rheinhardt  v.  The  Cape  Breton 

Richards  v.  John  Payne  & Co.  

Richardson  v.  Township  of  Warwick 
Richelieu  and  Ontario  Navigation  Co. 
v.  Owners  of  S.S.  Cape  Breton.. 

Riddell  v.  Pakeman  

Risoluto,  The  

Robinson  v.  McGillivray  

Robson  v.  Flewell  

Rosalind,  The,  v.  Steamship  Senlac 

Co 

Roxborough  Gardens  of  Hamilton 

Limited  v.  Davis 

Royal  British  Bank  v.  Turquand  

Russell  v.  The  Queen  

Rustomjee  v.  The  Queen  

S. 


Where  Reported.  Page. 

[1919]  1 K.B.  431 234 

9 O.L.R.  218,  9 Can.  Crim. 

Cas.  371 381 

Russ.  & Ry.  240 390 

41  O.L.R.  372 115,  117 

29  Can.  Crim.  Cas.  6 240 

21  Cox.  ’C.C.  677 224 

12  Cr.  App.  R.  219 224 

11  O.L.R.  478 34 

12  D.L.R.  656 342 

21  Can.  Crim.  Cas.  343,  12 

D.L.R.  678.. 240,  241,  243,  244 
15  Can.  Crim.  Cas.  209 240 

1 Leach  C.C.  43 389,  390 

3 O.W.N.  411,  19  Can.  Crim. 

Cas.  42 233 

[1908]  2 K.B.  680,  21  Cox 
C.C.  693..222,  231,  234,  239, 

240,  241,  243 

15  Can.  Ex.  C.R.  98 89 

86  L.J.  K.B.  937 78 

18  O.W.N.  106..  144,  151,  157,  158 

[1907]  A.C.  112 86 

2 C.M.  & R.  30 55,  58 

8 P.D.  109 86 

13  O.L.R.  232 168 

19  O.W.N.  396 H4 

41  Can.  S.C.R.  54 88 

46  O.L.R.  615,  52  D.L.R.  572.  138 

6 E.  & B.  327 61,  66 

7 App.  Cas.  829 341 

1 Q.B.D.  487 94,  100 


St.  Frangois,  La  Compagnie  Hydrau- 
lique  de,  v.  Continental  Heat  and 

Light  Co.  

Saunders  v.  The  King 

Schwartz  v.  Winnipeg  Electric  R.W. 

Co.  

Scott  v.  Bevan  

Scott  v.  Liverpool  Corporation 

Scotten  v.  Barthel  

Scriver  v.  Lowe  

Sewell  v.  British  Columbia  Towing 

and  Transportation  Co 

Shafer  v.  Ross  

Sharpness  New  Docks  and  Glouces- 
ter and  Birmingham  Navigation 

Co.  v.  Attorney-General 

Sherlock  v.  Powell  

Sigurdson,  Re  

Simpson  v.  Rubeck  

Sirdar  Gurdyal  Singh  v.  Rajah  of 
Faridkote  


[1909]  A.C.  194... 
38  Can.  S.C.R.  382 


12  D.L.R.  56 

2 B.  & Ad.  78. . .189,  190,  191, 

27  L.J.  Ch.  641 

21  A.R.  569 

32  O.R.  290 


9 Can.  S.C.R.  527 
7 O.W.N.  81.... 


[1915]  A.C.  654 

26  A.R.  407... 

28  D.L.R.  375,  25  Can.' Crim. 

Cas.  291 

3 O.W.N.  577. * ’ * ’ ' ’ ' 

[1894]  A.C.  670 


341 

342 

40 

194 

84 

296 

121 

89 

293 


161 

206 

34 

206 

174 


XXII 


ONTARIO  LAW  REPORTS. 


[VOL. 


Name  of  Case. 
Sleeth  v.  Hurlbert  . . . 


Smith  and  City  of  Toronto,  In  re. 
Smith  y.  Bouchier 


Where  Reported.  Page. 

25  Can.  S.C.R.  620,  3 Can. 

Crim.  Cas.  197 43,  54 

10  U.C.C.P.  225 285,  288 

2  Str.  993,  Cunningham  89, 

127 49,  50,  59 

6 Viet.  L.R.  (L.)  5 206 


Smith  v.  Sadler  

Smith,  The  A.L.,  and  Chinook  v. 

Ontario  Gravel  Freighting  Co. . . 51  Can.  S.C.R.  39 
South  Eastern  R.W.  Co.  v.  Associated 
Portland  Cement  Manufacturers. 

Stadhard  v.  Lee  

State  v.  Frazier 


86 


Stephens  v.  Berry  . . . 
Stevenson  v.  McLean 

Stuart,  In  re  

Suse  v.  Pompe  

Synge  v.  Synge 


[1910]  1 Ch.  12 294 

3  B.  & S.  364 206 

54  Kan.  719,  725,  39  Pac. 

Repr.  819 21 

15  U.C.C.P.  548 193 

5 Q.B.D.  346 336,  337 

[1893]  2 Q.B.  201 101 

8 C.B.N.S.  538 191 

[1900]  P.  180 24 


Tabb  v.  Grand  Trunk  R.C.  Co 8 O.L.R.  203  36,  39,  40 

Taylor  v.  Corporation  of  St.  Helens..  6 Ch.  D.  264 295,  297 

Taylor  v.  Ridout 9 Gr.  356 325,  326 

Taylor  v.  Robertson 31  Can.  S.C.R.  615 101 

Taylor  v.  Taylor 6 O.L.R.  356,  545 131,  133, 

134,  135,  136 

Taylor  Hardware  Co.  v.  Hunt 39  O.L.R.  85,  35  D.L.R.  504 

207,  212 

Thomas  v.  Churton 2 B.  & S.  475 387 

Thomas  v.  Cross 11  L.T.R.  430,  13  W.R.  166. . 101 

Thomas  v.  Sutters [1900]  1 Ch.  10 340,  347 

Thorburn  v.  Barnes L.R.  2 C.P.  384 78 

Thornton  v.  Place 1 Moo.  & R.  218 212 

Thorogood  v.  Bryan 8 C.B.  115 249,  250 

Tilton  v.  Sterling  Coal  and  Coke  Co..  77  Pas.  Repr.  758 294 

Tool  Co.  v.  Norris 2 Wallace  (U.S.S.C.)  45 352 

Toronto  R.W.  Co.  v.  Hutton. 59  Can.  S.C.R.  413,  50  D.L.R. 

785 179,  183,  184,  186 

Toronto  R.W.  Co.  v.  King [1908]  A.C.  260 121 

Toronto  R.W.  Co.  v.  The  King [1917]  A.C.  630 347 

Tracy  v.  Williams 4 Conn.  107 58,  59 

Trist  v.  Child 21  Wallace  (U.S.S.C.)  441..  352 

Tucker  v.  The  Tecumseh 10  Can.  Ex.  C.R.  149 88 

Tuff  v.  Warman. 5 C.B.N.S.  573 .v. . 85 

Turner  v.  Felgate  1 Lev.  95,  2 Lev.  173,  174,  1 

Sid.  272 55 

V. 

Vancouver,  City  of,  v.  Cummings 46  Can.  S.C.R.  457,  2 D.L.R. 

253.  .142,  143,  144,  147,  151, 

. . . .152,  153,  155,  156,  160,  161 

Vancouver,  City  of  v.  McPhalen 45  Can.  S.C.R.  194 160 

Verral  v.  Dominion  Automobile  Co...  24  O.L.R.  551 305 

Volturno,  The [1920]  P.  447 197 


W. 


38  Can.  S.C.R.  94 121 

4  Ex.  511,  19  L.J.N.S.  Ex. 

, 91 385,  389,  392 


Wabash  R.R.  Co.  v.  Misener 
Wakley  v.  Cooke 


XLIX.] 


CASES  CITED 


xxm 


Name  of  Case. 

Waldie  Brothers  Limited  v.  Fulham. . 
Walker  (Hiram)  & Sons  Limited  and 
Town  of  Walkerville,  Re 

Walker  v.  Township  of  Southwold... 

Walsh  v.  Lonsdale 

Way  v.  City  of  St.  Thomas 

Wenlock  (Baroness)  v.  River  Dee  Co. 

West  v.  Smallwood 

Western  National  Bank  of  City  of 
New  York  v.  Perez  Triana  & Co. 

Weston  v.  Collins 

White  v.  Baker 

White  v.  Wagar 

Whitehouse  v.  Birmingham  Canal  Co.. 
Wilbur  v.  New  York  Electric  Con- 
struction Co 

Wilkinson  v.  Alston 

Williams,  In  re. 

Williams,  Re 

Woolley  v.  Clark 

Wrexham  Mold  and  Connah’s  Quay 

R.W.  Co.,  In  re 

Wright  v.  Jackson 

Wynne  v.  Dalby 


Where  Reported.  Page. 

12  Can.  Ex.  C.R.  325 89 


40  O.L.R.  154,  38  D.L.R.  758 

215,  220 

46  O.L.R.  265,  50  D.L.R.  176 

156,  161 

21  Ch.  D.  9 114 


12  O.L.R.  240 316 

19  Q.B.D.  155 65 

3 M.  & W.  418  42,  54 

[1891]  1 Q.B.  304 175 

34  L.J.  Ch.  353  293 

15  U.C.C.P.  292 193 

83  111.  App.  592,  185  111. 

195 58 

27  L.J.  Ex.  25 161 

12  N.Y.  Supp.  456 353 

41  L.T.R.  394 164 

[1914]  2 Ch.  61  ...  .324,  325,  328 

5 O.L.R.  345  326,  332 

5 B.  & Aid.  744..... 55 

[1899]  1 Ch.  440 65 

10  O.R.  470 295 

29  O.L.R.  62,  30  O.L.R.  67, 

13  D.L.R.  561,  16'  D.L.R. 

710 302,  305,  308 


Y. 


Yarmouth,  The.... 
Yeomans  v.  Knight 


[1909]  P.  293 
45  O.L.R.  55 


89 

351,*  364,  365 


REPORTS  OF  CASES 

DETERMINED  IN  THE 

SUPREME  COURT  OF  ONTARIO 

(APPELLATE  AND  HIGH  COURT  DIVISIONS). 


[MIDDLETON,  J.J 
Re  McBurney. 

Will — Construction — Devise  of  Land  to  Trustees  in  Trust  for  Grandson  upon  his 
Attaining  a Specified  Age — Fulfilment  of  Condition — No  Express  Dis- 
position of  Income  in  the  Meantime — Residuary  Devise — Absence  of  Gift 
over — Right  to  Accumulated  Rents  in  Intermediate  Period — Freehold  not 
in  Abeyance — Vested  Devise. 

A testatrix  devised  land  to  trustees  “in  trust  for  my  grandson  C.  M.  upon  his 
attaining  25  years.”  There  was  a residuary  devise,  but  no  gift  over  if  the 
grandson  did  not  attain  25,  and  there  was  no  express  disposition  of  the 
income  in  the  meantime.  C.  M.,  having  attained  the  age  of  25,  was  entitled 
to  the  land,  but  his  right  to  $1,200  rent  accumulated  in  the  hands  of  the 
trustees  was  questioned: — 

Held,  that  C.  M.  was  entitled  to  this  fund. 

The  rule  of  law  that  where  there  is  an  executory  devise,  and  no  provision  has 
been  made  with  respect  to  the  property  in  the  meantime,  the  heir  will  take 
unless  he  is  cut  out  by  a residuary  devise,  is  based  on  the  principle  that  the 
freehold  cannot  remain  in  abeyance:  and  so,  where  there  is  an  immediate 
devise  of  the  freehold  to  trustees,  the  rule  does  not  operate — the  reason  for 
it  does  not  exist. 

Review  of  the  authorities. 

The  statement  in  Theobald  on  Wills,  6th  ed.,  p.  178,  that  “a  future  devise 
of  lands,  whether  residuary  or  not  and  whether  the  fee  is  vested  in  trustees 
or  is  in  abeyance,  does  not  carry  the  intermediate  rents  and  profits,”  is 
not  to  be  accepted  if  it  is  intended  to  apply  to  a present  gift  of  lands  to 
trustees,  where  there  is  a future  beneficial  interest. 

In  another  aspect  of  the  case,  the  right  of  C.  M.  was  unquestionable  if  the 
devise  to  him  could  be  regarded  as  vested;  and  ( semble ) it  should  be  so 
regarded. 

Dobbie  v.  McPherson  (1872),  19  Gr.  262,  referred  to. 

Motion  by  the  executors  of  the  will  of  Ann  Jane  McBurney, 
deceased,  for  an  order  determining  two  questions  arising  upon 
the  terms  of  the  will. 

December  20,  1920.  The  motion  was  heard  by  Middleton, 
J.,  in  the  Weekly  Court,  Toronto. 

W.  G.  Thurston , K.C.,  for  the  executors. 

R.  B.  Henderson , for  Charles  McBurney. 

A.  Courtney  Kingstone,  for  a residuary  legatee. 

George  Wilkie,  for  other  residuary  legatees. 

R.  B.  Beaumont,  for  the  next  of  kin. 
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January  3,  1921.  Middleton,  J. : — Two  questions  arise  on  the 
will  of  Ann  Jane  McBurney,  who  died  on  the.  7th  February,  1915. 
The  first  question  relates  to  the  devise  of  a share  of  the  residue  to 
the  Erskine  Presbyterian  Church.  The  effect  of  the  amalgamation 
of  this  congregation  with  St.  Paul’s  was  considered  by  my  brother 
Latchford  (Re  Murray  (1920),  19  O.W.N.  238),  and  I make  an 
order  in  accordance  with  his  views. 

The  second  question  is  much  more  difficult  and  calls  for 
much  consideration. 

The  testatrix  devised  certain  lands  to  her  trustees  “in  trust  for 
my  grandson  Charles  McBurney  upon  his  attaining  twenty-five 
years.”  There  is  a residuary  devise,  but  there  is  no  gift  over  if 
the  grandson  does  not  attain  twenty-five,  and  there  is  no  express 
disposition  of  the  income  in  the  meantime. 

There  are  five  other  devises  of  lands  to  grandsons  and  grand- 
daughters, each  expressed  to  be  in  fee.  Charles  McBurney  has 
now  attained  the  age  of  twenty-five,  and  there  is  no  doubt  that 
he  is  now  entitled  to  the  lands,  but  his  right  to  $1,200  rent  accumu- 
lated in  the  hands  of  the  trustees  is  denied. 

The  claim  of  the  next  of  kin  and  heirs  may  be  put  aside 
without  discussion,  as.it  is  clear  that  there  is  no  intestacy. 

I have  come  to  the  conclusion  that  Charles  takes  this  fund. 

If  the  gift  to  him  is  vested  and  is  not  conditional,  then  there 
can  be  no  doubt  as  to  his  right. 

The  case  is  not  one  in  which  there  is  a mere  executory  devise 
to  one  on  his  attaining  the  given  age  with  no  disposition  of  the 
freehold  in  the  meantime.  Here  there  is  an  immediate  devise  of 
the  freehold  to  the  trustees,  who  are  to  hold  it  for  the  grandson  on 
his  attaining  twenty-five. 

It  has  been  established  that  where  there  is  an  executory  devise, 
and  no  provision  has  been  made  with  respect  to  the  property  in 
the  meantime,  the  heir  will  take,  unless  he  is  cut  out  by  a residuary 
devise,  because  the  estate  must  in  the  period  before  the  rights  of 
the  devisee  arise  be  vested  in  some  one,  and  that  person  must 
have  the  right  to  occupy  or  to  receive  the  rents  and  profits  in  lieu 
of  personal  occupation. 

This  rule  has  never  extended  to  personal  estate,  because  the 
personal  representative  can  receive  the  increment  and  will  hold  it 
for  the  benefit  of  the  person  entitled  under  any  executory  dis- 
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position  of  such  property.  This  is  regarded  as  passing  with  the 
property,  given  as  a mere  accessory  and  increment. 

This  distinction  and  the  foundation  for  it  are  shewn  in  Bective 
v.  Hodgson  (1864),  10  H.L.C.  656,  where  it  was  said  by  Lord 
Westbury  (pp.  664,  665) : — 

“It  is  an  indisputable  rule  of  law,  that  if  a freehold  estate  be 
given  by  way  of  executory  devise,  there  is  no  disposition  of  the 
property  until  that  estate  arises  and  becomes  vested;  and,  con- 
sequently, in  the  meantime  the  freehold  property  descends  to  the 
heir  at  law.  Now,  this  is  the  consequence  of  the  great  principle 
or  rule  of  law  that  the  freehold  cannot  remain  in  abeyance;  but 
that  rule  has  no  application  to  bequests  of  personal  estate  . . . 

the  income  of  such  personal  estate  follows  the  principal  as  an 
accessory  . . . The  distinction  arises  wholly  and  entirely 

from  the  operation  of  the  rule  of  law,  that  the  freehold  of  real 
estate  cannot  be  permitted  to  remain  in  abeyance.” 

Where,  as  here,  there  is  an  immediate  devise  of  the  freehold 
to  trustees,  the  rule  does  not  operate,  for  the  reason  for  it  does  not 
exist.  The  freehold  is  not  in  abeyance,  but  is  vested  in  the 
trustees,  and  the  heir  at  law  is  excluded  by  the  very  terms  of  the 
devise.  The  rule  as  to  the  income  from  personal  estate  is  well 
settled  and  is  founded  upon  the  view  the  Court  has  always 
entertained  as  to  the  intention  of  the  testator.  This  intention 
has  to  give  way  to  the  rule  of  law  which  has  been  referred  to  when 
the  case  is  one  of  an  executory  devise  of  land,  but  this  exception 
is  not’ to  be  extended  so  as  to  defeat  the  wish  of  the  testator  in 
any  case  not  falling  within  the  letter  of  this  rule  of  law. 

It  may  be  that  where  the  beneficial  interest  is  contingent  on 
the  attaining  of  a given  age,  the  beneficiary  who  fails  to  attain 
that  age  will  take  nothing;  and  in  such  case  the  income,  as  well 
as  the  property  devised,  will  fall  into  the  residue;  but,  in  my 
view,  when  once  the  beneficiary  complies  with  the  condition  of 
the  gift,  the  whole  subject  of  the  trust,  the  accumulated  income 
as  well  as  the  corpus,  is  his. 

The  thing  given  is  the  property  at  the  testator’s  death;  the  time 
of  beneficial  enjoyment  and  of  vesting  is  postponed  until  the 
beneficiary  complies  with  a certain  condition,  and  then  the  trust 
ends;  there  is  no  division  contemplated;  the  whole  trust  estate 
goes  to  the  beneficiary. 
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The  trustees  are  in  the  meantime  to  manage  the  property 
prudently.  They  are  to  receive  the  rents  and  meet  the  outgoings, 
make  proper  repairs,  etc.  There  is  no  thought  on  the  part  of  the 
testatrix  of  the  grandson  not  attaining  twenty-five;  when  he  does 
so  it  is  his.  If  he  does  not  attain  this  age,  there  is  no  provision, 
because  the  testatrix  has  not  thought  of  the  contingency,  rather 
than  because  there  is  any  deliterate  intention  to  make  the  gift 
contingent. 

Against  this  view  is  cited  the  passage  in  Theobald,  6th  ed., 
p.  178:  “A  future  devise  of  lands,  whether  residuary  or  not  and 
whether  the  fee  is  vested  in  trustees  or  is  in  abeyance,  does  not 
carry  the  intermediate  rents  and  profits.”  I cannot  accept  the 
words  indicating  that  this  rule  applies  when  the  fee  is  vested 
in  trustees — if  the  writer  intends  to  cover  a case  such  as  this. 
I am  inclined  to  think  that  the  words  “a  future  devise  of  lands” 
dominates  the  whole  clause,  and  that  it  is  not  intended  to  apply 
to  a present  gift  of  lands  to  trustees,  where  there  is  a future  bene- 
ficial interest. 

Duffield  v.  Duffield  (1829),  3 Bligh  N.S.  260,  does  not  touch 
this  question.  It  was  found  that  no  interest  in  those  who  took 
under  an  executory  devise  arose  until  the  event.  It  was  not  a 
devise  to  a named  person  if  he  lived,  etc.,  but  a gift  to  such  persons 
as  should  be  found  to  answer  a certain  description  at  a future 
date,  and  it  was  held  that  this  gave  no  right  to  income  accrued 
before  that  time,  which  in  fact  was  dealt  with  by  another  testa- 
mentary provision. 

Perceval  v.  Perceval  (1870),  L.R.  9 Eq.  386,  does  not  touch  this 
point  at  all. 

In  re  Eddels’  Trusts  (1871),  L.R.  11  Eq.  559,  at  first  sight  seems 
to  have  some  bearing,  but  when  understood  has  none.  There 
was  a devise  to  trustees  for  the  life  of  A.;  then  a gift  to  B.  on  his 
attaining  21.  When  A.  died  the  trust  came  to  an  end;  and,  B. 
not  having  attained  21,  the  intermediate  rents  went  to  the  heir. 
It  would  seem  that  the  result  would  have  been  different  had  the 
trust  not  terminated  on  the  death  of  A.  Bacon,  V.-C.,  professes  to 
follow  Holmes  v.  Prescott  (1864),  12  W.R.  636,  33  L.J.  Ch.  264, 
where  this  was  the  precise  point.  These,  with  Bective  v.  Hodgson , 
supra , and  Hopkins  v.  Hopkins  (1734),  Cas.  temp.  Talb.  44, 
are  the  cases  relied  upon,  and  they  do  not  conflict  with  what  I 
regard  as  the  true  rule. 
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There  is  an  alternative  aspect  of  the  case  to  which  I have 
already  alluded.  The  right  of  Charles  is  unquestionable  if  the 
devise  to  him  can  be  regarded  as  vested.  I have  given  effect  to 
the  view  that  the  right  of  the  residuary  devisees  is  defeated  by  the 
present  gift  to  the  trustees,  but  do  not  think  the  alternative  aspect 
should  be  ignored.  I would  first  emphasise  the  absence  of  any 
gift  over,  as  pointing  to  the  intention  of  a gift  to  the  grandson  with 
beneficial  enjoyment  postponed.  And,  secondly,  I would  draw 
attention  to  the  marked  distinction  between  a gift  to  a person 
named,  with  an  added  provision  as  to  age  of  taking,  and  the  class 
of  cases  in  which  the  legatee  cannot  be  found  or  ascertained  until 
the  contingency  happens.  Holmes  v.  Prescott , supra,  discusses 
this.  Finally,  it  has  been  laid  down  that  where  an  estate,  prior 
to  the  attainment  of  the  named  age,  is  given  to  a third  person 
either  for  the  benefit  of  the  devisee  or  some  other  person,  the 
estate  is  to  be  regarded  as  vested.  See  the  cases  collected  in 
Theobald,  6th  ed.,  p.  551.  This  brings  the  matter  very  near  to 
the  principle  which  I think  governs — such  provision  being  suffi- 
cient to  defeat  the  heir. 

Dobbie  v.  McPherson  (1872),  19  Gr.  262,  a decision  of  that 
extremely  accurate  and  most  careful  Judge,  Spragge,  C.,  goes 
far  to  support  my  view.  There  the  land  was  given  to  trustees 
to  convey  to  the  sons  on  attaining  21.  There  was  no  provision 
as  to  intermediate  rents.  The  holding  was  that  the  sons  took 
an  equitable  fee  on  the  death  of  the  father,  personal  enjoyment 
only  postponed.  The  sons  took  the  rents,  for  it  was  the  testator’s 
intention  that  the  sons  should  have  “e very thing  in  the  land  as 
to  which  no  other  appropriation  is  made.” 

Declare  that  Charles  takes  the  accumulated  rents. 

Costs  out  of  the  estate. 
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[IN  CHAMBERS.] 

Re  Maple  Leaf  Condensed  Milk  Co. 

Criminal  Law — Accepting  Delivery  of  Milk  on  Sunday — “Work  of  Necessity ” — 

“Caring  for  Milk ” — Lord’s  Day  Act , R.S.C.  1906,  ch.  153,  sec.  12  ( m ). 

The  taking  by  a condensed  milk  company  of  milk  from  farmers  on  Sunday, 
the  farmers  not  being  able  to  keep  the  milk  over  Sunday  and  deliver  it 
on  Monday  in  a condition  suitable  for  manufacture,  was  held  to  be  a work 
of  necessity  within  the  meaning  of  sec.  12  of  the  Lord’s  Day  Act,  R.S.C. 
1906,  ch.  153:  what  was  done  was  “caring  for  milk”  within  the  meaning  of 
para,  (m)  of  sec.  12. 

Case  stated  by  George  C.  Hart,  Police  Magistrate  for  the 
Village  of  Winchester,  for  the  opinion  of  the  Court,  under  the 
provisions  of  sec.  761  of  the  Criminal  Code,  as  follows: — 

“On  the  4th  day  of  November,  1919,  the  29th  and  30th  days 
of  January,  and  the  20th  day  of  July,  1920,  the  Maple  Leaf 
Condensed  Milk  Company  was  tried  before  me  on  a charge  that 
it  did  on  the  10th  day  of  August,  1919,  being  the  Lord’s  Day, 
commonly  called  Sunday,  at  the  village  of  Chesterville,  in  the 
county  of  Dundas,  unlawfully  conduct  its  ordinary  operations  in 
its  factory  situated  in  the  said  village,  and  did  unlawfully  solicit, 
receive,  and  process  milk,  and  did  authorise,  direct,  or  permit 
its  employees  to  conduct  the  said  operations  and  to  solicit,  receive, 
and  process  milk,  contrary  to  the  form  of  section  5 and  section  15 
of  the  Lord’s  Day  Act,  R.S.C.  1906,  ch.  153,  the  same  not  being  a 
work  of  necessity  or  mercy. 

“XJpon  the  evidence  adduced,  I found  as  a matter  of  law  that 
the  said  company  was  not  guilty  of  the  offence  charged,  and  duly 
dismissed  the  same. 

“The  evidence  established  that  the  defendant  company  has  a 
condensed  milk  factory  at  the  village  of  Chesterville,  in  the 
county  of  Dundas,  in  which  it  manufactures  condensed  milk, 
purchasing  the  raw  product  from  the  farmers  living  within  a 
radius  of  approximately  12  miles.  The  price  paid  for  the  milk 
is  fixed  from  time  to  time  by  an  arrangement  between  the  company 
and  an  organisation  of  the  farmers.  The  milk  is  brought  to  the 
factory  by  the  farmers,  who  receive  tickets  shewing  the  weight  of 
each  delivery,  and  is  paid  for  at  the  end  of  each  month.  Every 
farmer  is  expected  to  deliver  his  total  output  of  milk  to  the  com- 
pany, although  the  written  agreement  between  the  farmers” 
association  and  the  company  does  not  so  specifically  specify. 
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“The  evidence  does  establish  to  my  satisfaction,  and  I find  as 
a fact,  that,  during  the  hot  summer  season,  the  farmers  who  sell 
their  milk  to  the  defendant  company  are  not  able  to  keep  it  over 
Sunday  and  deliver  it  to  the  company  on  Monday  in  a condition 
suitable  for  the  manufacture  of  condensed  milk,  and  also  that  the 
total  amount  of  labour  used  in  the  factory  on  Sunday  is  less  than 
the  work  the  farmers  have  to  do  on  Sunday  to  care  for  their  milk 
at  home. 

“The  evidence  has  satisfied  me,  and  I so  find,  that  any  inter- 
ference with  the  present  method  of  doing  business  would  con- 
stitute a serious  financial  loss  to  both  the  farmers  and  the  defendant 
company. 

“At  the  request  of  counsel  for  the  prosecution,  I state  and 
sign  this  case,  and  now  submit  for  the  opinion  of  the  Court  the 
following  questions  of  law: — 

“l.  Was  I right  in  holding  that  what  was  done  by  the  company, 
as  shewn  by  the  evidence  aforesaid,  was  a ‘caring  for  milk/ 
within  the  meaning  of  section  12,  paragraph  (m),  of  the  Lord’s 
Day  Act? 

“2.  Should  I have  held  upon  the  evidence  that  the  taking  of 
deliveries  of  milk  on  Sunday  from  the  company’s  regular  customers 
and  paying  for  the  same  at  the  end  of  the  month  was  in  law  an 
offence  against  the  provisions  of  section  5 of  the  said  Act,  not 
covered  by  any  of  the  provisions  of  section  12  of  the  said  Act? 

“3.  Was  I right  in  holding  as  a matter  of  law  that  what  was 
done  by  the  company  was  a work  of  necessity  within  the  meaning 
of  the  said  Act?” 

The  case  was  heard  by  Middleton,  J.,  in  Chambers. 

G.  F.  Henderson,  K.C.,  for  the  prosecutor. 

Strachan  Johnston , K.C.,  for  the  company. 

January  4.  Middleton,  J.: — Stated  case  by  the  Police 
Magistrate  for  the  Village  of  Winchester,  under  sec.  761  of  the 
Criminal  Code,  upon  dismissal  of  a charge  laid  against  the  com- 
pany under  the  Lord’s  Day  Act,  R.S.C.  1906,  ch.  153. 

The  company  has  a condensed  milk  factory  at  the  village  of 
Chesterville,  and  takes  delivery  on  Sunday  from  the  farmers. 
The  magistrate  h&s  found  as  a fact  that  during  the  summer  season 
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the  farmers  are  not  able  to  keep  the  milk  over  Sunday  and  deliver 
it  on  Monday  in  a condition  suitable  for  manufacture,  and  the 
work  occasioned  by  delivery  at  the  factory  is  less  than  the  work 
necessary  to  care  for  the  milk  at  the  farms. 

The  statute  provides  (sec.  12)  that  notwithstanding  its  pro- 
visions^— “any  person  may  on  the  Lord’s  Day  do  any  work  of 
necessity  or  mercy,  and  for  greater  certainty,  but  not  so  as  to 
restrict  the  ordinary  meaning  of  the  expression  ‘work  of  necessity 
or  mercy/”  it  is  declared  that  this  expression  shall  be  deemed  to 
include  a long  list  of  enumerated  things,  among  others  (m)  “the 
caring  for  milk.” 

The  effect  of  this  is  to  preclude  any  further  inquiry  into  the 
question  of  necessity,  when  once  it  appears  that  what  is  being 
done  is  “caring  for  milk.” 

What  was  done  here  undoubtedly  was  “caring  for  milk” 
within  the  meaning  of  the  statute.  The  milk  is  produced  every 
day,  and  must  not  be  wasted,  and  all  that  is  honestly  done  for  its 
conservation  is  protected  by  the  statute.  If  the  milk  had  not 
been  delivered,  it  would  have  been  wasted. 

It  is  too  narrow  a view  of  the  statute  to  regard  the  delivery 
as  being  part  of  a sale  because  there  had  been  some  antecedent 
agreement  for  its  delivery,  and  so  find  an  offence.  The  sole  test 
is  that  prescribed  by  the  statute.  Is  this  a “caring  for  milk?” 
If  it  is,  there  is  no  offence. 

I answer  the  questions : (1)  Yes;  (2)  No;  (3)  Yes. 
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Korman  y.  Abramson. 


Vendor  and  Purchaser — Agreement  for  Sale  of  Land — Part  Payment  of  Purchase- 
money — Balance  Payable  by  Instalments — Clause  Making  Time  of  Essence 
and  Giving  Vendor  Right  to  Terminate  upon  Default — Occurrence  of  Default 
— Election  of  Vendor  not  to  Terminate — Application  to  Future  Default — 
Election  to  Terminate — Notice — Tender — Forfeiture — Waiver — Return  of 
Money  Paid  by  Purchaser — Occupation  Rent — Relief  from  Default — Failure 
to  Keep  up  Fire  Insurance — Effect  of. 

Upon  an  agreement  for  the  sale  and  purchase  of  land  for  $2,000,  $475  was 
paid  in  cash,  and  the  balance  was  to  be  paid  in  equal  monthly  instalments 
of  $35  each.  It  was  provided  in  the  agreement  that  time  was  to  be  of 
the  essence,  and  that  unless  the  payments  were  punctually  made  the  agree- 
ment should  be  null  and  void  and  of  no  effect,  and  the  vendor  should  be 
at  liberty  to  resell  the  land.  The  first  three  monthly  payments  were  not 
made  at  the  times  stipulated,  but  the  vendor  did  not  then  exercise  his 
right  to  terminate  the  agreement — after  the  third  default  he  wrote  to  the 
purchaser  insisting  on  his  making  the  payments  and  threatening,  if  the 
purchaser  did  not,  to  “close  mortgage,”  referring  to  a chattel  mortgage 
made  by  the  purchaser: — 

Held,  that  the  vendor  had  elected  to  keep  the  agreement  in  force  notwith- 
standing the  default  which  had  thus  been  made,  and  had  notified  the 
purchaser  of  his  election,  if  that  was  necessary;  but  he  had  not  thereby 
lost  the  right  to  terminate  the  agreement  at  a future  time,  if  there  should 
be  further  default;  the  vendor  had  the  right  to  terminate  the  agreement 
when  default  was  made  in  payment  of  the  fourth  instalment;  and  it  was  of 
no  importance  that  the  election  to  terminate  after  that  default  was  not 
announced  until  after  a tender  of  all  the  money  due. 

As  the  agreement  did  not  provide  that  upon  its  termination  for  default  pay- 
ments already  made  should  be  forfeited,  the  vendor  had  no  right  to  retain 
the  $475. 

Brown  v.  Walsh  (1919),  45  O.L.R.  646,  followed 

But  a tender  by  the  vendor  of  the  $475  was  not  a necessary  part  of  the  exercise 
of  the  option  to  terminate  the  contract. 

The  purchaser  must  pay  an  occupation  rent  for  the  time  he  had  been  in 
possession. 

There  was  no  “forfeiture”  against  which  relief  could  be  granted. 

The  failure  of  the  purchaser  to  keep  up  certain  fire  insurance  upon  the  building 
standing  on  the  land,  if  it  amounted  to  a breach  of  the  purchaser’s  contract, 
was  not  such  a breach  as  indicated  a repudiation  by  the  purchaser  of  his 
obligations  so  as  to  give  the  vendor  the  right  to  terminate  the  agreement 
without  relying  upon  the  “time  of  the  essence”  clause,  which  applied  only 
to  the  non-payment  of  the  purchase  price. 

An  action  by  a vendor  of  land  for  a declaration  that  the  pur- 
chaser had  lost  his  rights  by  failing  to  pay  certain  instalments  of 
the  purchase-price  at  the  appointed  times,  and  for  possession  and 
for  occupation  rent. 

The  action  was  tried  by  Rose,  J.,  without  a jury,  at  Hailevbury. 
F.  L.  Smiley,  for  the  plaintiff. 

H.  L.  Slaght,  for  the  defendant. 
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January  4.  Rose,  J. : — The  plaintiff,  who  lives  at  Englehart, 
sold  to  the  defendant,  at  a price  payable  in  instalments,  for  which 
promissory  notes  secured  by  a chattel  mortgage  were  given,  the 
stock  in  trade  contained  in  a shop  situated  near  Iroquois  Falls; 
and,  by  an  agreement  in  writing,  dated  the  17th  February,  1920, 
agreed  to  sell  him  the  shop  for  $2,000.  Of  the  purchase-price  of 
the  shop,  $475  was  paid  in  cash.  The  balance  was  to  be  paid  in 
equal  monthly  instalments  of  $35  each,  payable  on  the  18th  day 
of  each  month,  commencing  with  March,  1920;  and  interest  was 
to  be  paid  half-yearly  on  the  15th  days  of  December  and  June. 
The  agreement  contained  the  following  clause — 

“And  it  is  expressly  understood  that  time  is  to  be  considered 
the  essence  of  this  agreement  and  unless  the  payments  are  punctu- 
ally made  at  the  time  and  in  the  manner  above  mentioned  these 
presents  shall  be  null  and  void  and  of  no  effect  and  the  vendor  shall 
be  at  liberty  to  resell  the  said  land.” 

As  the  payments  in  respect  of  the  stock  in  trade  fell  due,  the 
plaintiff  sent  drafts  for  the  amounts,  Which  were  duly  paid  through 
the  bank  at  Iroquois  Falls;  but  he  did  not  draw  for  or  demand  the 
instalments  of  the  purchase-price  of  the  shop,  and  the  defendant 
did  not  pay  such  instalments,  so  that  at  the  end  of  May  there  were 
three  of  them  overdue. 

On  the  28th  May,  1920,  the  plaintiff  wrote  the  defendant  a 
letter,  of  which  the  following  seems  to  be  a correct  translation: — 
“Mr.  Nathan  Abramson:  I let  you  know,  as  you  are  behind 
with  the  payments,  I request  you  to  send  me  a marked  cheque  for 
$400  not  later  than  Monday  next.  If  not,  I will  close  mortgage. 
Do  not  forget  what  I am  writing  you.” 

At  this  time  there  was  not  due  any  such  amount  as  $400. 
What  was  due  was  a note  for  $100  with  interest  amounting  to 
$2.25,  in  respect  of  the  stock  in  trade,'  together  with  the  three 
instalments  of  the  purchase-price  of  the  shop,  $105 — in  all,  $207.25. 
The  plaintiff  says  that  he  had  made  a mistake  as  to  the  amount 
overdue  in  respect  of  the  stock,  and  that  he  thought  that  with  the 
amount  due  on  that  account  and  the  three  instalments  there  was 
something  over  $400  due;  and  he  says  that  the  mortgage  to  which 
he  referred  was  the  chattel  mortgage. 

The  defendant  says  that  he  at  once  wrote  to  the  plaintiff, 
asking  him  how  the  $400  was  made  up.  The  plaintiff  says  that  he 
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did  not  receive  the  letter.  There  is  some  corroboration  of  the 
defendant’s  statement  in  the  evidence  of  S.  Gurevitch,  and  I am 
inclined  to  accept  it.  Whether  the  plaintiff  received  the  letter 
or  not,  he  revised  his  figures,  and,  apparently  on  the  31st  May, 
sent  forward  a demand  draft  (erroneously  dated  the  3rd  May)  for 
$183,  which  he  says  was  for  four  instalments  of  the  purchase-price 
(he  thinking  that  the  first  instalment  ought  to  have  been  paid  in 
February)  and  a half-year’s  interest  (another  mistake,  the  interest 
not  being  payable  until  June).  He  says  that  attached  to  the  draft 
was  the  memorandum  which  is  now  pinned  to  it  (exhibit  3), 


which  he  translates  as  follows: — 

“Payments  past  due,  Feb.  17th $35.00 

Mar.  17th 35.00 

Apr.  17th.. 35.00 

May  17th 35.00 


$140.00 

Interest 43.00 


$183.00 

“That  is  on  the  house.  You  are  slow  with  the  payments.  You 
have  got  to  pay  right  away.  I send  you  your  note:  it  was  due 
May  18.” 

The  note  referred  to  is  the  note  for  $100,  before  mentioned, 
which  he  did  send  forward  with  a draft  for  $103.25,  which  was  paid. 

The  defendant  says  that  no  memorandum  was  attached  to  the 
draft  for  $183  when  it  was  presented  to  him  (and  I rather  think  he 
is  to  be  believed),  and  that  he  could  not  understand  why  any  such 
sum  as  $183  should  be  demanded;  and  that  he  therefore  instructed 
his  son,  who  lives  in  Englehart,  to  see  the  plaintiff  and  find  out 
what  he  meant.  The  son  tried  to  see  the  plaintiff,  but  was  informed 
that  he  was  away  from  home,  and  seems  to  have  neglected  to  try 
again  during  June. 

On  the  1st  July,  the  son  heard  from  a Mr.  Katt  that  the  plaintiff 
had  some  thought  of  cancelling  the  agreement.  Accordingly  he 
went  to  see  him  and  asked  him  whether  the  defendant  was  behind 
with  his  payments.  The  plaintiff  said  “yes,  there  were  four  pay- 
ments overdue;”  whereupon  the  defendant’s  son  said  that  he  would 
attend  to  the  matter  at  once.  He  then  arranged  with  his  employer 
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for  the  payment  of  half  of  his  next  month’s  wages  in  advance,  and 
on  the  2nd  July,  as  soon  as  the  bank  opened  for  business,  cashed 
his  employer’s  cheque  and  went  to  the  plaintiff  and  offered  the 
money,  which  the  plaintiff  refused  to  accept,  saying  that  the  shop 
belonged  to  his  brother,  Isaac  Korman,  and  that  Isaac  wanted  the 
property.  Isaac  had,  in  fact,  had  a demand  for  possession  prepared 
by  a solicitor,  dated  the  30th  June,  and  this  he  served  on  the 
afternoon  of  the  2nd  July.  (This  statement  is  the  result  of  the 
evidence  of  the  defendant  and  his  son:  the  plaintiff’s  evidence 
is  disregarded  where  it  conflicts  with  that  of  any  other  witness.) 
Th6re  were  other  tenders  later,  both  of  the  arrears  and  of  the 
subsequent  instalments,  but  the  plaintiff  and  Isaac  Korman,  who 
seems  really  to  own  the  property,  although  it  stands  in  the  plain- 
tiff’s name,  insist  that  the  defendant’s  rights  are  at  an  end. 

I think  the  defendant  always  intended  to  complete  his  purchase, 
and  that  his  default  in  making  payment  of  the  instalments  as  they 
fell  due  is  attributable  to  the  fact  that  he  took  it  for  granted  that 
the  plaintiff  would  draw  on  him  for  whatever  payments  became 
due,  either  on  account  of  the  stock  or  on  account  of  the  shop;  and 
I think  the  conduct  of  the  Kormans  is  harsh  and  unjust;  but,  after 
a careful  consideration  of  the  recent  and  much  discussed  cases  on 
the  point  decided  by  the  Judicial  Committee  of  the  Privy  Council, 

I do  not  think  that  there  is  here  any  “forfeiture”  against  which  I 
am  at  liberty  to  grant  relief — indeed,  Mr.  Slaght  does  not  contend 
that  the  case  is  one  in  which  that  kind  of  relief  can  be  granted — 
and  I pass  on  to  consider  the  main  argument,  which  is  that  the 
plaintiff  “waived”  or  otherwise  lost  his  right  to  declare  the  con- 
tract at  an  end. 

I think  that  after  the  letter  of  the  28th  May,  1920,  it  was  not 
open  to  the  plaintiff  to  declare  the  agreement  to  be  at  an  end 
because  of  the  non-payment  of  the  March,  April,  and  May  instal- 
ments. Those  payments  had  not  been  made  at  the  times  stipu- 
lated, and  the  clause  which  has  been  quoted  gave  the  plaintiff  the 
right  to  terminate  the  agreement.  He  might  terminate  it  or  not 
as  he  saw  fit;  he  elected  to  keep  it  in  force  and  to  make  the  defend- 
ant pay  the  overdue  instalments,  and  determined  to  use,  if  neces- 
sary, the  chattel  mortgage  as  a means  of  enforcing  payment;  and 
by  his  letter  he  gave  the  defendant  notice  of  his  election;  so  that, 
even  if  notice  of  such  an  election  is  necessary — as  to  which,  as 
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well  as  to  the  present  discussion  in  general,  see  Mr.  Ewart’s  book 
on  “Waiver  Distributed,”  pp.  88  et  seq. — the  case  is  complete. 
He  made  his  election,  and  it  was  irrevocable.  Did  he  thereby  lose 
the  right,  which  he  would  otherwise  have  had,  to  terminate  the 
agreement  at  a future  time,  if  there  should  be  further  defaults  on 
the  part  of  the  defendant?  Mr.  Slaght  argues  that  he  did.  He 
contends  that  what  the  plaintiff  did  at  the  end  of  May  was,  in 
effect,  to  “waive”  his  right  to  insist  that  time  was  of  the  essence 
of  the  contract — virtually  to  wipe  that  clause  out  of  the  agree- 
ment, subject  to  the  exercise  of  such  power  as  may  have  remained 
in  him  again  to  make  time  of  the  essence  by  giving  a notice  fixing 
a reasonable  time  within  which  all  overdue  payments  must  be 
made,  and  stating  that,  in  the  future,  prompt  payment  would  be 
insisted  upon.  I am  afraid  that  that  is  not  the  result.  As  I view 
the  matter,  the  plaintiff  did  not  “waive”  the  benefit  of  the  clause, 
in  the  sense  contended  for.  It  seems  to  me  that  in  May,  default 
having  been  made,  he  had  the  right  (subject  to  what  will  be  said 
about  estoppel)  to  elect  whether  he  would,  because  of  that  default, 
put  an  end  to  the  agreement,  or  would  keep  the  agreement  in  force 
and  insist  upon  payment  of  the  sums  to  which,  according  to  its 
terms,  he  was  then  entitled.  I cannot  see  that  he  was,  at  that 
time,  put  to  any  further  election;  and  I cannot  find  that  he  did, 
at  that  time,  in  fact,  make  any  election,  other  than  the  one  which 
he  was  then  called  upon  to  make.  I cannot  find  any  evidence  that 
he  intended  to  effect  any  alteration  in  the  respective  rights  and 
obligations  of  himself  and  the  defendant  as  to  matters  in  futuro, 
or  that  he  did  anything  which  reasonably  led  the  defendant  to 
think  that  he  was  not  to  be  required  to  make  his  future  payments 
on  the  appointed  days,  or  which  otherwise  estopped  him  (the 
plaintiff)  from  asserting,  when  further  default  occurred,  that  such 
default  was  a breach  of  the  agreement,  and  that,  time  still  being 
of  the  essence,  the  result  specified  in  the  agreement  followed. 
Whatever  might  have  been  said  in  support  of  the  proposition  that, 
by  the  course  of  dealing  followed  in  reference  to  payments  on 
account  of  the  stock,  the  plaintiff  had  induced  a belief  on  the  part 
of  the  defendant  that  the  March,  April,  and  May  instalments  of 
the  purchase-price  of  the  shop  would  not  be  treated  as  overdue 
until  after  they  had  been  demanded,  and  so  had  estopped  himself 
(as  the  insurance  companies  had  estopped  themselves  in  the  cases 
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written,  I think  that,  after  that  letter,  the  plaintiff  cannot  be  held 
responsible  for  any  belief  which  the  defendant  may  have  had  that 
prompt  payment  of  the  June  instalment  would  not  be  insisted 
upon. 

If  the  foregoing  is  correct,  the  plaintiff  had  the  right  to  terminate 
the  agreement  when  the  defendant  failed  to  make  the  payment 
which  fell  due  in  June.  True,  he  did  not — as  I think — give  the 
defendant  formal  notice  of  his  election  until  after  the  defendant’s 
son  had  tendered  all  the  money  due;  but  that  fact  does  not  seem 
to  be  of  importance.  There  was  no  obligation  resting  upon  the 
plaintiff  to  make  or  announce  his  election  before  the  tender,  which 
was  not  very  long  after  the  default.  He  had,  in  fact,  made  it 
before,  and  when  the  tender  was  made  he  announced  it  to  the 
person  making  the  tender.  This  person,  the  defendant’s  son,  was 
not  expressly  authorised  by  the  defendant  to  make  the  tender; 
but,  assuming  the  tender  to  be  a good  one,  it  can  hardly  be  said 
that  notice  of  the  election  given  to  the  son  was  not  good  notice  to 
the  defendant,  if  any  notice  was  required.  I think,  therefore,  that 
the  defendant’s  rights  under  the  agreement  came  to  an  end  on 
the  2nd  July,  1920;  and  that  the  plaintiff  is  entitled  to  judgment. 

The  agreement  does  not  provide  that  upon  its  termination  for 
default  payments  already  made  shall  be  forfeited.  The  plaintiff, 
therefore,  has  no  right  to  retain  the  $475,  and  that  sum  must  be 
returned  to  the  defendant:  see  Brown  v.  Walsh  (1919),  45  O.L.R. 
646. 

T ' \ 

The  defendant  will  have  to  pay  an  occupation  rent  for  the  time 
that  he  has  been  in  possession,  and  there  will  have  to  be  a reference 
to  the  Local  Master  at  Haileybury  to  fix  the  amount,  unless  the 
parties  can  agree  upon  it. 

I do  not  think  that  a tender  by  the  plaintiff  of  the  $475  was  a 
necessary  part  of  the  exercise  of  the  option  to  terminate  the  con- 
tract: see  “Waiver  Distributed,”  pp.  241  et  seq.  In  my  opinion, 
no  tender  would  have  been  necessary/even  if  the  defendant  had 
been  entitled  to  the  whole  of  the  $475;  and,  as  he  was  not  entitled 
to  the  whole  of  that  sum,  but  only  to  that  sum  less  the  occupation 
rent,  the  amount  of  which  has  not  yet  been  ascertained,  it  was 
impossible  for  the  plaintiff  to  know  exactly  how  much  he  had  to 
repay. 
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The  plaintiff  justifies  his  termination'  of  the  agreement  also 
on  the  ground  that  the  defendant  failed  to  keep  up  certain  fire 
insurance  on  the  building.  All  that  it  is  necessary  to  say  about 
that  branch  of  the  case  is  that,  upon  the  evidence,  there  does  not 
seem  to  have  been  any  breach  of  the  defendant’s  contract;  and 
that,  even  if  there  was,  it  was  not  such  a breach  as  indicated  a 
repudiation  by  the  defendant  of  his  obligations,  so  as  to  give  the 
plaintiff  the  right  to  terminate  the  agreement  without  relying  upon 
the  clause  which  has  been  under  discussion;  and  that  the  clause  in 
question  does  not  help  the  plaintiff,  for  it  applies  only  to  the  non- 
payment of  the  purchase-price. 

The  defendant  must  pay  the  costs  of  the  action  down  to  trial. 
The  costs  of  the  reference  will  be  reserved  until  after  the  report. 
If  the  plaintiff  desires  immediate  possession,  he  must  pay  the 
1475.  If  he  prefers  to  wait  until  the  sums  payable  by  the  defendant 
are  ascertained,  he  may  do  so,  and  then  may  have  possession  upon 
paying  the  amount,  if  anything,  by  which  the  $475  exceeds  the 
amounts  ascertained  to  be  due  to  him. 


[ORDE,  J.] 


Orford  v.  Orford. 


Husband  and  Wife — Action  for  Alimony — Adultery  of  Wife — Meaning  of 
“ Adultery'" — u Artificial  Insemination ” — Conduct  of  Husband  Conducing 
to  Commission  of  Offence — Costs — Cash  Disbursements — Rule  388 — 
Accounting. 

The  essence  of  the  offence  of  adultery  consists,  not  in  the  moral  turpitude  of 
the  act  of  sexual  intercom se,  but  in  the  voluntary  surrender  to  another 
person  of  the  reproductive  powers  or  faculties  of  the  guilty  person;  and 
any  submission  of  those  powers  to  the  service  or  enjoyment  of  any  person 
other  than  the  husband  or  the  wife  comes  within  the  definition  of  adultery. 

What  was  spoken  of  as  “artificial  insemination,’’  that  is,  the  introduction 
by  means  of  a syringe  into  the  womb  of  a woman  of  the  seed  of  a man,  not 
her  husband,  without  the  knowledge  of  her  husband,  with  the  result  that 
she  conceived  and  bore  a child,  was  held  to  be  adultery  and  a matrimonial 
offence  which  debarred  her  from  recovering  alimony  from  her  husband. 

Misconduct  of  the  husband  conducing  to  the  commission  of  the  wife’s  offence 
does  not  in  this  Province  prevent  him  from  relying  upon  that  offence  as 
an  answer  to  her  claim  for  alimony. 

The  plaintiff’s  action  being  dismissed,  it  was  adjudged  that  the  defendant 
should  pay  the  plaintiff’s  cash  disbursements  (Rule  388),  but  only  upon 
her  accounting  for  all  moneys  already  paid  to  her  or  her  solicitor  for  dis- 
bursements. 
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This  was  an  action  for  alimony. 

November  22,  26,  29,  and  December  10,  11,  13,  14,  22,  and  23, 
1920.  The  action  was  tried  by  Orde,  J.,  without  a jury,  in 
Toronto. 

Peter  White,  K.C.,  and  S.  J.  Birnbaum,  for  the  plaintiff. 

W.  R.  Smyth,  K.C.,  and  E.  G.  McMillan,  for  the  defendant. 

January  5,  1921.  Orde,  J.,  read  a judgment  dealing  fully 
with  the  facts  and  evidence  and  the  issues  presented  for  determina- 
tion. He  decided  against  the  plaintiff  and  dismissed  the  action. 
Such  portions  only  of  the  judgment  as  bear  upon  two  questions 
of  law  are  reported,  as  follows/ — 

The  plaintiff  came  to  Toronto  from  England  in  1910,  met 
the  defendant  in  1913,  and  was  married  to  him  in  Toronto  on  the 
26th  August  of  that  year.  They  left  for  England  on  their  wedding- 
trip  a few  days  later.  On  the  5th  November,  1913,  the  defendant 
sailed  from  England  for  Canada,  leaving  the  plaintiff  with  her 
parents  at  their  home  in  Weston-super-Mare.  It  is  admitted  that, 
during  the  period  between  the  wedding  and  the  date  when  the 
defendant  left  England,  the  marriage  was  not  consummated, 
owing,  as  the  plaintiff  says,  to  the  great  pain  which  an  attempt  at 
intercourse  caused  her,  and  owing  to  the  fact,  as  she  discovered 
later,  that  she  had  a retroflexed  uterus.  The  defendant  did  not 
return  to  England,  and  the  plaintiff  remained  there  until  Decem- 
ber, 1919,  when  she  returned  to  Canada;  and,  upon  the  defendant, 
as  she  alleged,  refusing  to  receive  her  as  his  wife,  she  commenced 
this  action  against  him  on  the  19th  January,  1920.  By  her 
statement  of  claim,  the  plaintiff  charged  the  defendant  with 
numerous  acts  of  cruelty  upon  the  wedding  trip  . 
unnatural  practices  . . .and  adultery. 

The  admission  made  by  counsel  for  the  defendant  that  his 
refusal  to  take  the  plaintiff  back  would  render  him  liable  for 
alimony  unless  he  could  establish  her  adultery  rendered  it  unneces- 
sary for  the  plaintiff  to  adduce  evidence  of  the  allegations  con- 
tained in  her  statement  of  claim. 

The  statement  of  defence,  as  originally  delivered,  denied  all 
the  charges  of  cruelty,  and  alleged  that  the  marriage  had  not  been 
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consummated  because  of  the  physical  inability  of  the  plaintiff, 
and  that  the  plaintiff  had,  by  mutual  arrangement  with  the 
defendant,  remained  in  England  for  the  purpose  of  effecting  a 
cure  of  her  physical  infirmity,  but  that  she  had  made  no  effort  to 
do  so,  and  for  that  reason  the  defendant  refused  to  take  her  back 
as  his  wife.  He  also  alleged  that  after  her  return  to  Canada  she 
had  committed  adultery. 

Shortly  after  the  22nd  June,  1920,  the  defendant  was  informed 
that  during  the  period  while  the  plaintiff  was  in  England,  between 
November,  1913,  and  December,  1919,  namely,  on  the  13th 
February,  1919,  she  had  given  birth  to  a child  and  that  the  father 
was  one  G.  E.  Hodgkinson.  The  defendant  left  immediately  for 
England  to  investigate,  and  as  a result  of  his  inquiries  he  cabled 
his  brother  in  Toronto  on  the  22nd  July,  1920,  to  the  effect  that  a 
child  had  been  born  to  Mrs.  Orford  at  a nursing  home  in  London 
on  the  day  mentioned,  and  was  registered  at  Somerset  House  as 
“ Peter  Lee  Hodgkinson,”  the  father’s  name  being  “ George 
Edmund  Hodgkinson”  and  the  mother’s  maiden  name  “ Lillian 
Grace  Partridge”  (the  plaintiff’s  maiden  name). 

In  July,  1917,  the  plaintiff  rented  a flat  at  28  Regent  street, 
in  London,  and  it  was  about  tkis  time  that  she  became  acquainted 
with  the  man  Hodgkinson. 

The  plaintiff  admits  the  birth  of  a child  to  her  on  the  13th 
February,  1919,  and  that  the  defendant  is  not  its  father.  That 
admission  alone  is  sufficient  to  fasten  upon  her  the  charge  of  having 
committed  adultery  . . . unless  she  can  establish  collusion 

or  connivance  or  condonation  by  her  husband,  or  can  establish, 
first,  that  the  child  was  in  fact  conceived  by  what  has  been  termed 
“artificial  insemination,”  and,  secondly,  as  a matter  of  law, 
that  even  that  method  of  bearing  a child  to  another  man,  with 
full  knowledge  and  a deliberate  intention  to  do  so,  and  without 
the  knowledge  of  her  husband,  in  the  circumstances  of  this  case 
is  not  adultery. 

The  plaintiff’s  explanation  of  what  took  place  is  as  follows: — 

After  her  visits  to  Dr.  Rayner  in  September  and  November, 
1917,  she  returned  to  London  about  the  3rd  January,  1918.  She 
says  that  she  had  not  seen  Hodgkinson  since  the  previous  August, 

2 — 49  o.l.r. 


Orde,  J. 

1921 

Orford 

v. 

Orford. 


18 

Orde,  J. 
1921 
Orford 

V. 

Orford. 


ONTARIO  LAW  REPORTS.  [vol. 

but  that  she  immediately  got  into  touch  with  him  upon  her  return 
. ; that  he  asked  her  why  she  had  returned  to  London, 
that  she  then  told  him  about  her  lonely  life  and  the  reason  why 
she  could  not  go  back  to  her  husband.  She  says  that  she  told 
him  all  about  her  affliction  and  her  inability  to  have  intercourse 
with  her  husband,  and  that  Dr.  Rayner  had  refused  to  operate 
without  her  husband’s  consent;  that  she  had  asked  Dr.  Rayner 
if  there  was  any  other  way  by  which  she  might  be  cured,  and  that 
Dr.  Rayner  had  said  that  the  only  thing  to  do  was  to  bear  a child, 
and  that  it  might  be  done  artificially. 

The  plaintiff  says  that  she  told  Hodgkinson  that  she  would  do 
anything  to  cure  herself,  and  that  she  found  that  Hodgkinson 
seemed  to  know  “ quite  a little  about  insemination,”  and  that  he 
offered  to  “supply  what  was  necessary”  if  she  would  undergo  the 
insemination,  and  that  he  would  pay  all  the  expenses  connected 
with  her  pregnancy  and  confinement  and  would  adopt  the  child 
as  his  own. 

As  a result  of  the  arrangement,  she  says,  she  went  to 
Hodgkinson’s  flat  about  two  weeks  later,  and  there  met 
Hodgkinson  and  a physician  whose  name  she  does  not  remember; 
that  she  undressed  and  went  to  bed  and  was  put  under  an  ana-sthe- 
tic;  and  that,  after  she  regained  consciousness,  she  was  told  by 
Hodgkinson  (not  by  the  physician)  how  she  had  been  inseminated 
artificially  by  means  of  semen  taken  from  his  body  and  intro- 
duced into  hers  by  the  physician  by  means  of  a syringe. 

In  March  or  April,  the  plaintiff  discovered  that  she  was  not 
pregnant,  and  she  says  that  about  the  14th  May,  1918,  the 
“artificial  insemination”  was  repeated  at  Hodgkinson’s  flat,  the 
procedure  being  the  same  as  before,  with  the  same  unknown 
physician  in  attendance,  and  her  knowledge  of  the  artificial 
character  of  the  insemination  ‘being  communicated  to  her  by 
Hodgkinson  solely.  She  then  . . . became  pregnant. 

The  child  was  born  on  the  13th  February,  1919,  and  was  baptised 
under  the  name  of  “Peter  Lee  Hodgkinson”  on  the  13th  March, 
1919,  at  All  Souls  Church,  the  father’s  name  being  given  as 
“George  Edmund  Hodgkinson”  and  the  mother’s  name  as  “Lillian 
Grace  Hodgkinson,  formerly  Partridge.”  There  is  nothing  in 
the  register  of  births  to  indicate  that  the  child  was  otherwise  than 
the  legitimate  issue  of  its  two  parents. 
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The  plaintiff  throughout  the  whole  course  of  her  extraordinary 
story  seemed  to  have  a very  slight  appreciation  of  the  gravity 
of  what  she  had  done.  She  constantly  spoke  of  it  as  a “medical 
cure”  for  her  affliction.  There  was  not,  of  course,  anything 
“medical”  about  it.  Nor  was  there  anything  “artificial”  about 
the  insemination  if  it  actually  took  place  as  she  said  it  did.  The 
insemination  was  just  as  real  as  if  it  had  taken  place  in  the  ordinary, 
natural  way.  The  only  thing  really  artificial  about  it  was  the 
manner  in  which  it  was  alleged  to  have  been  brought  about.  The 
plaintiff  claimed  to  justify  what  she  had  done  by  the  attitude 
which  her  husband  had  adopted  with  regard  to  the  abdominal 
operation  which  Dr.  Rayner  had  said  was  necessary.  Her  husband 
had  declined  to  come  over  to  England,  but  had  told  her  to  do 
whatever  Dr.  Rayner  advised.  Now,  there  is  no  evidence  beyond 
her  word,  which  I do  not  believe,  that  Dr.  Rsuyner  ever  suggested 
such  a thing  to  her  as  artificial  insemination  as  a cure.  But,  had 
he  done  so,  it  is  ridiculous  to  suppose  that  any  woman  would  be 
justified,  without  the  knowledge  of  her  husband,  in  deliberately 
undertaking  to  be  “cured”  in  that  manner.  To  suggest  such  a 
thing,  seriously,  indicates  such  a failure  to  understand  the  basic 
principles  of  the  marital  relationship  as  to  require  no  answer. 
That,  however,  is  the  ground  upon  which  she  tries  to  justify  her 
conduct,  to  which  ought  to  be  added  that  it  was  contended  that 
the  whole  course  of  her  husband’s  treatment  of  her,  and  his  refusal 
to  take  her  back  as  his  wife  so  long  as  she  was  unable  to  have 
sexual  intercourse  with  him,  furnished  a justification  for  what 
she  did  which  deprived  it  of  the  character  of  adultery.  As  she 
put  it,  “I  was  trying  to  cure  myself  for  my  husband;  that  was 
my  only  excuse.” 

Though  I intend  to  deal  with  the  legal  argument  put  forward 
by  Mr.  White  on  the  theory  that  her  story  is  true,  my  conclusion 
upon  the  facts  ...  is  that  her  story  as  to  the  “artificial 
insemination”  is  not  to  be  believed. 

I find  as  a fact  that  the  plaintiff  was  guilty  of  adultery  in  that 
she  had  sexual  intercourse  in  the  ordinary  way  with  Hodgkinson 
in  the  month  of  May,  1918.  That  the  plaintiff  had  become 
capable  of  sexual  intercourse  at  that  time  is,  I think,  abundantly 
clear.  Her  own  letters  from  November,  1917,  onwards,  indicate 
it,  and  the  only  conclusion  I can  come  to  is  that  Dr.  Stabb  either 
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cured  her  completely,  or  at  all  events  so  improved  her  condition 
that  the  “affliction,”  as  she  called  it,  had  practically  disappeared. 
It  is  difficult  to  avoid  the  conclusion  that  from  some  time  in  the 
latter  part  of  1917,  perhaps  as  early  as  July,  she  had  entered  upon 
a course  of  conduct  with  Hodgkinson  which,  if  all  the  facts  were 
known  (and  I feel  that  she  has  failed  to  disclose  them  all)  would 
establish  that  she  had  become  Hodgkinson’s  mistress. 

I might  rest  my  judgment  here;  but,  owing  to  the  unusual 
character  of  the  plea  of  justification  set  up  by  the  plaintiff,  and 
to  avoid  the  suggestion  that  ...  I have  prevented  her 
from  establishing  as  a matter  of  law  that  what  she  asserts  that 
she  did  does  not  constitute  adultery,  I think  it  proper  that  I 
should  deal  with  that  aspect  of  the  case  also. 

The  plaintiff  contends,  first,  that  it  is  not  adultery  for  a woman 
to  become  “artificially  inseminated”  or  “artificially  impregnated” 
by  means  of  a man  other  than  her  husband  and  without  her 
husband’s  knowledge,  and  to  bear  a child  in  consequence  thereof; 
and,  second,  that,  even  if  it  might  be  adultery  per  se,  it  was  not 
so  in  the  circumstances  of  this  case,  because  what  she  did  was 
conduced  to  by  the  conduct  of  her  husband. 

Mr.  White  argues  that  to  constitute  adultery  there  must  be 
actual  sexual  intercourse  in  the  ordinary  natural  way,  and  he 
cites  many  definitions  of  the  word  “adultery”  from  legal  diction- 
aries and  text-books  in  support  thereof.  He  lays  stress  upon  the 
distinction  between  the  act  of  adultery  and  the  consequences  of  it, 
contending  that  insemination  or  pregnancy  is  merely  the  result 
of  the  act  of  adultery,  and  that  as  a matter  of  law  adultery  is 
confined  to  the  act  of  sexual  intercourse  in  the  ordinary  acceptance 
of  that  term. 

The  term  “adultery”  has  never  had  an  exact  meaning, 
nor  has  its  meaning  been  the  same  in  all  countries  or  under  all 
systems  of  law.  It  is  not  necessary  here  to  draw  distinctions 
between  an  act  of  incontinence  by  a wife  and  a similar  act  by  a 
husband,  or  as  to  whether  or  not  sexual  intercourse  between 
unmarried  persons  constitutes  adultery.  All  the  definitions, 
whatever  may  be  the  system  of  law,  or  whatever  the  country, 
in  which  the  term  calls  for  definition,  use  the  term  “sexual  inter- 
course,” or  some  synonymous  expression,  to  describe  one  of  the 
necessary  ingredients  or  characteristics  of  the  offence.  And  the 
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learned  counsel  for  the  plaintiff,  in  referring  to  these  numerous 
definitions,  lays  great  stress  upon  this  uniform  characteristic  as 
supporting  his  argument  that  without  sexual  intercourse  there  is 
no  adultery.  But  this  argument  merely  shews  the  fallacy  of 
relying  upon  the  precise  terms  of  a definition  without  regard  to  the 
circumstances  which  give  rise  to  it,  or  to  the  branch  of  the  law 
in  which  the  offence  of  adultery  forms  an  element,  Some  of  the 
definitions  to  which  reference  was  made  are  as  follows : — 

“ Adultery,  by  the  common  law,  is  criminal  conversation  with  a 
man’s  wife.  . . .By  the  canon  or  eccelesiastical  law,  adultery 

was  sexual  connection  between  a man  and  a woman,  of  whom 
one  at  least  was  lawfully  married  to  a third  person.  The 
ecclesiastical  law  regarded  adultery  as  a sin  arising  out  of  the 
marriage  relation:”  Am.  & Eng.  Encyc.  of  Law,  2nd  ed.,  vol.  1, 
p.  747. 

“Adultery,  or  criminal  conversation  with  a man’s  wife:”  3 BL 
Comm.,  p.  139. 

“Violation  of  the  marriage  bed;  the  voluntary  sexual  inter- 
course of  a married  person  with  one  of  the  opposite  sex:”  Murray’s 
Dictionary. 

“The  sin  of  incontinence:”  Wharton. 

It  is,  of  course,  admitted  that  there  is  no  direct  authority 
upon  the  exact  point  raised  here.  And  a reading  of  all  the  defini- 
tions makes  it  clear  to  my  mind  that,  whenever  any  stress  is 
laid  upon  actual  sexual  intercourse  as  a necessary  ingredient  of 
adultery,  it  is  for  the  purpose  of  excluding  from  the  term  anything 
which  falls  short  of  that. 

Mr.  White  pointed  out  that  Geary’s  Law  of  Marriage  and 
Family  Relations  (1892),  p.  314,  lays  down  that  there  must  be  actual 
sexual  intercourse,  and  that  no  proof  of  indecent  liberties,  etc., 
would  be  sufficient,  and  he  referred  to  some  American  authorities, 
in  one  of  which,  State  v.  Frazier  (1895),  54  Kan.  719,  725,  39  Pac. 
Repr.  819,  it  was  laid  down  that  the  words  “sexual  intercourse” 
mean  “the  actual  contact  of  the  sexual  organs  of  a man  and  a 
woman,  and  an  actual  penetration  into  the  body  of  the  latter.” 
But  when  this  case  is  examined  it  is  found  to  be  one  involving 
the  crime  of  rape,  and  it  is  simply  an  illustration  of  the  well-known 
principle  that  the  act  must  have  proceeded  that  far  in  order  to 
constitute  the  crime. 
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Mr.  White  contended  that  the  essential  element  of  adultery 
rested  in  the  moral  turpitude  of  the  act  of  sexual  intercourse  as 
ordinarily  understood.  With  this  I cannot  agree.  The  sin  or 
offence  of  adultery,  as  affecting  the  marriage-tie,  may,  without 
going  farther  back,  be  traced  from  the  Mosaic  law  down  through 
the  canon  or  ecclesiastical  law  to  the  present  date.  The  juris- 
diction of  the  Supreme  Court  of  Ontario  to  grant  alimony  is  based 
upon  the  ecclesiastical  law  of  England  as  it  stood  in  1857 : Ontario 
Judicature  Act,  R.S.O.  1914,  ch.  56,  sec.  3;  Ontario  Judicature 
Act,  R.S.O.  1897,  ch.  51,  sec.  34;  Nelligan  v.  Nelligan  (1894),  26 
O.R.  8.  In  its  essence,  adultery  was  always  regarded  as  an 
invasion  of  the  marital  rights  of  the  husband  or  the  wife.  When 
the  incontinence  was  that  of  the  wife,  the  offence  which  she  had 
committed  rested  upon  deeper  and  more  vital  ground  than  that 
she  had  merely  committed  an  act  of  moral  turpitude,  or  had  even 
seen  fit  to  give  to  another  man  something  to  which  her  husband 
alone  was  entitled.  The  marriage-tie  had  for  its  primary  object 
the  perpetuation  of  the  human  race.  For  example,  the  Church 
of  England  marriage-service,  which  in  this  respect  may  well  serve 
as  the  voice  of  the  Ecclesiastical  Courts  of  England,  gives  as  the 
first  of  “the  causes  for  which  matrimony  was  ordained”  that  of 
“the  procreation  of  children.” 

That  no  authority  can  be  found  declaring,  directly  or  indirectly, 
that  “artificial  insemination”  would  constitute  adultery  is  not  to 
be  wondered  at.  This  is  probably  the  first  time  in  history  that 
such  a suggestion  has  been  put  forward  in  a Court  of  justice. 
But  can  any  one  read  the  Mosaic  law  against  those  sins  which, 
whether  of  adultery  or  otherwise,  in  any  way  affect  the 
sanctity  of  the  reproductive  functions  of  the  people  of  Israel,  with- 
out being  convinced  that,  had  such  a thing  as  “artificial  insemina- 
tion” entered  the  mind  of  the  lawgiver,  it  would  have  been  regard- 
ed with  the  utmost  horror  and  detestation  as  an  invasion  of  the 
most  sacred  of  the  marital  rights  of  husband  and  wife,  and  have 
been  the  subject  of  the  severest  penalties? 

In  my  judgment,  the  essence  of  the  offence  of  adultery  con- 
sists, not  in  the  moral  turpitude  of  the  act  of  sexual  intercourse, 
but  in  the  voluntary  surrender  to  another  person  of  the  repro- 
ductive powers  or  faculties  of  the  guilty  person;  and  any  sub- 
mission of  those  powers  to  the  service  or  enjoyment  of  any  person 
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other  than  the  husband  or  the  wife  comes  within  the  definition  of 
“adultery.” 

The  fact  that  it  has  been  held  that  anything  short  of  actual 
sexual  intercourse,  no  matter  how  indecent  or  improper  the  act 
may  be,  does  not  constitute  adultery,  really  tends  to  strengthen 
my  view  that  it  is  not  the  moral  turpitude  that  is  involved,  but 
the  invasion  of  the  reproductive  function.  So  long  as  nothing 
takes  place  which  can  by  any  possibility  affect  that  function, 
there  can  be  no  adultery;  so  that,  unless  and  until  there  is  actual 
sexual  intercourse,  there  can  be  no  adultery.  But  to  argue,  from 
that,  that  adultery  necessarily  begins  and  ends  there  is  utterly 
fallacious.  Sexual  intercourse  is  adulterous  because  in  the  case 
of  the  woman  it  involves  the  possibility  of  introducing  into  the 
family  of  the  husband  a false  strain  of  blood.  Any  act  on  the 
part  of  the  wife  which  does  that  would,  therefore,  be  adulterous. 
That  such  a thing  could  be  accomplished  in  any  other  than  the 
natural  manner  probably  never  entered  the  heads  of  those  who 
considered  the  question  before.  Assuming  the  plaintiff’s  story 
to  be  true,  what  took  place  here  was  the  introduction  into  her 
body  by  unusual  means  of  the  seed  of  a man  other  than  her 
husband.  If  it  were  necessary  to  do  so,  I would  hold  that  that 
in  itself  was  “sexual  intercourse.”  It  is  conceivable  that  such  an 
act  performed  upon  a woman  against  her  will  might  constitute 
rape. 

Mr.  White  was  driven,  as  a result  of  his  argument,  to  contend 
that  it  would  not  be  adultery  for  a woman  living  with  her  husband 
to  produce  by  artificial  insemination  a child  of  which  some  man 
other  than  her  husband  was  the  father!  A monstrous  conclusion 
surely.  If  such  a thing  has  never  before  been  declared  to  be 
adultery,  then,  on  grounds  of  public  policy,  the  Court  should  now 
declare  it  so. 

But  it  was  further  argued  on  behalf  of  the  plaintiff  that,  even 
if  what  she  did  constituted  adultery  in  the  eyes  of  the  law,  the 
defendant’s  conduct  conduced  to  her  commission  of  it,  and  that 
he  cannot  rely  upon  her  act  of  adultery  as  a defence  to  her  claim 
for  alimony.  Her  counsel  cites  certain  English  cases  in  support 
of  this  contention.  But  these  cases  all  arise  under  the  present 
English  law  of  divorce,  and  have  for  their  foundation  that  pro- 
vision of  the  Matrimonial  Causes  Act  of  1857  (20  & 21  Viet.  ch.  85, 
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sec.  31)  by  which  the  Court  is  empowered  to  refuse  a decree  for 
the  dissolution  of  the  marriage,  notwithstanding  the  respondent’s 
adultery,  if  it  should  find  that  the  petitioner  has  been  guilty  “of 
such  wilfiil  neglect  or  misconduct  as  has  conduced  to  the  adultery.” 
Counsel  for  the  plaintiff  was  unable  to  give  me  and  I have  been 
unable  to  find  any  authority  that  this  principle  had  ever  been 
applied  in  the  Ecclesiastical  Courts  prior  to  the  passing  of  the 
Matrimonial  Causes  Act  of  1857.  That  the  Ecclesiastical  Courts 
had  never  applied  any  such  principle  seems  fairly  clear  from  the 
judgment  in  Synge  v.  Synge , [1900]  P.  180,  at  pp.  205,  206,  though 
it  is  there  suggested  that  the  Ecclesiastical  Courts  might  have 
done  so  in  certain  circumstances.  I think,  however,  that  it  will 
be  foynd,  and  the  judgment  in  Synge  v.  Synge  suggests  this  also, 
that  the  Ecclesiastical  Courts  would  have  proceeded  in  such  a case 
upon  the  ground  of  connivance  or  collusion.  See,  for  example, 
the  reasoning  in  Phillips  v.  Phillips  (1844),  1 Rob.  Ecc.  144. 
The  connivance  must  be  corrupt.  “There  must  be  knowledge, 
or  presumed  knowledge,  of  adultery,  or  improper  familiarities 
leading  thereto”  (p.  164).  I doubt  very  much  whether  any 
Ecclesiastical  Court,  prior  to  1857,  would  have  recognised  evidence 
of  conduct  conducing  to  adultery,  such  as  is  now  admitted  under 
sec.  31  of  the  Matrimonial  Causes  Act  in  divorce  cases,  as  being 
any  answer  to  a charge  of  adultery  under  the  old  law.  I am, 
therefore,  of  the  opinion  that  no  such  principle  is  applicable  in 
alimony  actions  in  this  Province. 

I ought  to  add,  for  fear  of  being  misunderstood,  that  I do  not 
regard  the  conduct  of  the  defendant,  however  callous  and  incon- 
siderate it  may  have  been,  as  having  in  any  way  justified  the 
plaintiff’s  conduct  in  the  present  case. 

The  plaintiff’s  action  must  be  dismissed.  The  judgment  will 
provide  that  the  defendant  shall  pay  the  plaintiff’s  cash  disburse- 
ments, under  Rule  388,  but  only  upon  the  condition  that  she  shall 
account  to  the  satisfaction  of  the  taxing  officer  for  all  moneys 
already  paid  to  her  or  her  solicitor  for  disbursements 
If  the  plaintiff  is  not  willing  so  to  account,  there  will  be  no  judg- 
ment for  her  cash  disbursements. 


XLIX.] 


ONTARIO  LAW  REPORTS. 


[IN  CHAMBERS.] 

Re  Orford  and  Danforth  Heights  Limited. 

Husband  and  Wife — Wife  Living  Apart  from  Husband — Adultery  of  Wife — 
Order  Authorising  Husband  to  Convey  Land  Free  from  Dower — Dower  Act, 
sec.  14 — “Sale” — Land  already  Conveyed  by  Husband — Bar  of  Dower 
under  Power  of  Attorney. 

An  order  was  made  under  sec.  14  of  the  Dower  Act,  R.S.O.  1914,  ch.  70,  upon 
the  application  of  F.O.,  dispensing  with  the  concurrence  of  his  wife  for  the 
purpose  of  barring  her  dower  in  land  which  the  applicant  had  conveyed 
to  a company,  it  being  proved  that  she  had  been  living  apart  from  him  for 
two  years  and  had  during  that  time  been  guilty  of  adultery. 

The  applicant  had  sold  and  conveyed  the  land  to  the  company  by  a deed 
which  contained  a bar  of  dower  by  his  wife  executed  by  him  under  a power 
of  attorney  from  her;  notwithstanding  which,  it  was  held,  that  the  convey- 
ance to  the  company  was  in  fact  a “sale”  and  that  the  applicant  came 
within  the  terms  of  sec.  14. 

It  was  suggested  that  the  applicant  should  execute  a further  deed,  “expressed 
to  be  free  from  his  wife’s  dower,”  by  way  of  confirmation  of  the  earlier  one. 

Motion  by  Frederick  Orford,  under  the  provisions  of  sec.  14  of 
the  Dower  Act,  R.S.O.  1914,  ch.  70,  for  an  order  dispensing  with  the 
concurrence  of  the  applicant’s  wife  for  the  purpose  of  barring  her 
dower  in  land  which  the  applicant  had  conveyed  to  an  incorporated 
company  named  “Danforth  Heights  Limited.” 

November  6,  1920.  The  motion  was  heard  by  Orde,  J., 
in  Chambers. 

E.  D.  Armour , K.C.,  and  E.  G.  McMillan,  for  the  applicant. 

J.  P.  White,  for  the  company. 

Grayson  Smith  and  S.  J.  Birnbaum,  for  Lillian  Grace  Orford, 
wife  of  the  applicant. 

January  5,  1921.  Orde,  J.: — This  was  a motion  made  before 
me  under  the  provisions  of  sec.  14  of  the  Dower  Act  (R.S.O.  1914, 
ch.  70).  By  that  section,  “Where  the  -wife  of  the  owner  of  land 
has  been  living  apart  from  him  for  two  years  under  such  circum- 
stances as  disentitle  her  to  alimony  . . . and  such  owner  is  desirous 
of  selling  or  mortgaging  the  land  free  from  dower,”  a Judge  of  the 
Supreme  Court  may  on  summary  application  make  an  order 
dispensing  with  the  concurrence  of  the  wife  for  the  purpose  of 
barring  her  dower. 

The  application  was  unusual  in  that  the  deed  of  the  lands  in 
question,  which  was  dated  the  10th  January,  1920,  had  already 
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been  executed  by  Orford  in  favour  of  Danforth  Heights  Limited, 
and  contained  a bar  of  dower  by  his  wife  executed  by  him  under 
a power  of  attorney  from  her.  This  deed  had  been  attacked  in  an 
action  brought  by  Mrs.  Orford  against  her  husband  and  the  com- 
pany, on  the  ground  that  its  execution  on  her  behalf  under  the 
power  of  attorney  was  fraudulent,  and  that  action  had  been  tried 
before  me  and  judgment  had  been  reserved.*  The  matter  was  still 
further  out  of  the  ordinary  in  that  an  action  for  alimony  was  then 
pending  between  Mrs.  Orford  and  her  husband. 

The  evidence  upon  which  the  present  application  was  based 
was  taken  in  England,  by  commission  in  the  pending  alimony 
action,  and  tended  to  prove  that  Mrs.  Orford  had  been  living  apart 
from  her  husband  for  more  than  two  years  under  circumstances 
which  disentitled  her  to  alimony.  The  application  was  vigorously 
opposed  on  her  behalf,  on  the  ground  that  the  question  as  to  her 
right  to  alimony  was  already*  before  the  Court  in  the  alimony 
action,  and  that  it  would  not  be  proper  to  deal  with  that  question 
in  a summary  way  until  the  action  had  been  tried.  It  was  signifi- 
cant that  upon  this  application  there  was  no  affidavit  of  Mrs. 
Orford  denying  the  positive  evidence  as  to  her  adultery  in  England, 
but  merely  an  affidavit  by  her  solicitor  going  into  the  circumstances 
under  which  the  commission  had  been  issued  and  the  evidence 
taken  thereunder. 

It  so  happened  that  the  alimony  action  came  on  for  trial  before 
me,  and  in  a judgment  which  I have  delivered  to-day  (see  Orford 
v.  Orford  (1921),  ante  15)  Ifindasafact  that  Mrs.  Orford  was  guilty 
of  adultery  in  England  in  the  month  of  January  and  again  in  the 
month  of  May,  1918,  and  that  she  gave  birth  to  a child  of  which 
her  husband  was  not  the  father  on  the  13th  February,  1919. 
During  the  whole  of  the  period  in  question  she  was  living  apart 
from  her  husband. 

For  the. purposes  of  this  motion  I am  taking  into  consideration 
the  evidence  taken  in  the  alimony  action  and  my  judgment  therein, 
and  I now  declare  that  Mrs.  Orford  was  for  a period  of  more  than 
two  years  prior  to  the  making  of  the  application  living  apart  from 
her  husband  under  circumstances  which  disentitle  her  to  alimony, 
and  that  Orford  is  therefore  entitled  to  sell  or  mortgage  his  lands, 

*See  Orford  v.  Orford  and  Danforth  Heights  Limited  (1921),  19  O.W.N.  402. 
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and  particularly  the  lands  mentioned  in  the  deed  to  the  Danforth 
Heights  Limited,  free  from  dower,  and  I order  that  her  concurrence 
therein  for  the  purpose  of  barring  her  dower  be  dispensed  with. 

Counsel  for  Mrs.  Orford  referred  to  Re  Eagles  (1877),  7 P.R. 
241,  in  which  it  was  held  that  the  Act  was  intended  to  apply  only 
to  those  cases  in  which  it  was  shewn  beyond  all  question  that  the 
wife  was  disentitled  to  alimony.  Whatever  difficulty  there  may 
have  been  in  this  regard  has  been  removed,  in  my  judgment,  by 
the  evidence  adduced  in  the  trial  of  the  alimony  action,  resulting 
in  the  dismissal  of  the  action. 

Certain  technical  objections  were  raised  to  the  making  of  any 
order,  on  the  ground  that  Orford  was  no  longer  the  “owner” 
of  the  land,  having  conveyed  it  to  the  company,  and  that  there 
was  no  real  “sale”  in  contemplation.  The  objection  that  Orford 
is  not  the  owner  does  not  come  with  much  force  from  one  who 
in  another  action  is  seeking  to  set  aside  the  conveyance  to  the 
company  as  fraudulent. 

I do  not  think  it  was  intended  that  the  power  of  the  husband 
to  make  a good  title  under  sec.  14  should  be  hampered  by  technical 
objections.  Orford  was  the  owner  at  the  time  he  executed  the 
deed  in  question.  The  conveyance  to  the  company  was  in  fact 
a sale.  I am  of  the  opinion  that  that  ownership  and  that  sale  bring 
Orford  sufficiently  within  the  terms  of  the  section  to  justify  the 
making  of  the  order.  It  may  be  that,  in  view  of  the  wording  of 
sub-sec.  3,  which  speaks  of  a conveyance  being  made  “after  the 
making  of  the  order,”  it  may  be  a prudent  thing  for  Orford,  for 
the  purpose  of  perfecting  the  title  of  the  company,  to  execute  a 
further  deed,  “expressed  to  be  free  from  his  wife’s  dower,”  by  way 
of  confirmation  of  the  earlier  one.  It  is  to  be  observed  that 
sub-sec.  4 extends  the  operation  of  the  section  to  cases  where  a 
conveyance  has  already  been  executed  by  the  husband,  and  part 
of  the  purchase-money  has  been  retained  by  the  purchaser  as  an 
indemnity  against  dower.  This  sub-section  is  not  applicable 
here,  but  it  serves  as  a guide,  in  my  judgment,  to  the  intended 
scope  of  the  section.  If  the  section  is  to  be  extended  to  cases 
where  part  of  the  purchase-money  is  held  back  by  way  of  indem- 
nity, why  exclude  cases  where  the  owner  is  under  an  obligation 
to  convey  free  from  dower  but  cannot  do  so,  merely  on  the  ground 
that  he  has  already  executed  and  delivered  the  deed?  I think 
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if  the  earlier  words  of  the  section  “owner  of  land”  are  read  in 
conjunction  with  the  words  “is  desirous  of  selling  or  mortgaging 
the  land  free  from  dower”  it  becomes  clear  that  it  is  not  the  mere 
sale  or  mortgage  that  is  the  subject-matter  of  the  section,  but 
the  sale  or  mortgage  “free  from  dower.”  Notwithstanding  the 
conveyance  already  executed,  Orford  still  desires  to  make  a good 
title,  that  is,  to  sell  the  land  “free  from  dower.” 

For  these  reasons,  I do  not  think  that  the  objections  to  the 
making  of  the  order  are  valid  ones,  and  the  order  will  go  as  already 
stated. 


[IN  CHAMBERS.] 


Re  Rex  v.  Seguin. 


Ontario  Temperance  Act — Information  for  Second  Offence — Trial  before  Justices 
— Conviction  for  Offence  Charged  and  Fine  Imposed  before  Inquiry  as  to 
Previous  Conviction — Refusal  of  Justices  to  Find  that  Offence  a Second  one — 
Appeal  to  County  Court  Judge  under  sec.  92  ( 6 ) of  Act  by  Direction  of 
Attorney-General — Conviction  by  Judge  for  Second  Offence — Nature  of 
Appeal — Rehearing  on  Evidence  Taken  by  Justices — Sec.  92  (8),  ( 9 ) — 
Ontario  Summary  Convictions  Act,  sec.  4 — Criminal  Code,  sec.  752 — 
Procedure  on  Appeal — Jurisdiction  of  Judge — Motion  for  Prohibition — 
Proof  of  Prior  Conviction — Temperance  Act,  sec.  96 — Imperative  or 
Directory — Evidence — Sentence — Fiat  of  Attorney -General — Terms  of — 
Grounds  for  Prohibition. 

The  defendant  was  charged  with  a second  offence  against  the  Ontario  Temper- 
ance Act,  and  was  tried  before  five  Justices  of  the  Peace,  a majority  of 
whom  found  him  guilty  of  the  particular  breach  alleged,  and  fined  him  $300 
and  costs.  They  then  proceeded  to  inquire  whether  he  had  been  previously 
convicted,  and  a majority  held  in  his  favour.  An  appeal  by  the  prosecutor 
was  taken,  pursuant  to  a direction  of  the  Attorney-General  under  s^c.  92, 
sub-sec.  6,  of  the  Act,  and  was  heard  by  a County  Court  Judge,  who  decided 
that  the  imposition  of  a fine  midway  in  the  proceedings  upon  the  charge  of  a 
second  offence  was  improper,  and  that  there  was  no  jurisdiction  in  the 
Justices  to  impose  it;  he  therefore  reversed  their  finding,  found  the  defend- 
ant guilty  of  a second  offence,  the  defendant  not  contesting  proof  of  a 
previous  conviction,  and  imposed  a sentence  of  imprisonment  for  6 months. 
No  formal  conviction  having  been  drawn  up  or  signed,  the  defendant 
moved  for  an  order  prohibiting  the  County  Court  Judge  from  recording  or 
enforcing  the  conviction  and  sentence : — 

Held,  having  regard  to  the  provisions  of  sec.  92  (8)  of  the  Ontario  Temperance 
Act,  prescribing  the  procedure  on  an  appeal,  and  to  those  of  sec.  752  of  the 
Criminal  Code,  made  applicable  by  sec.  92  (9)  of  the  Ontario  Temperance 
Act  and  sec.  4 of  the  Ontario  Summary  Convictions  Act,  R.S.O.  1914, 
ch.  90,  which  provisions  may  be  read  together,  the  provisions  of  sec.  92  (8) 
prevailing  if  there  is  any  conflict,  that  the  County  Court  Judge  had  power 
to  deal  with  the  case  upon  the  evidence  taken  before  the  Justices,  and  was 
not  bound  to  hear  the  charge  over  again  upon  oral  testimony. 
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(2)  As  the  County  Court  Judge  had  become  properly  seised  of  the  case  upon  1921 

the  appeal,  the  question  whether  he  had  properly  followed  the  procedure  

prescribed  by  sec.  96  of  the  Ontario  Temperance  Act,  was  not  open  upon  a Re  Rex 
motion  for  prohibition.  v. 

Review  of  the  authorities.  Seguin. 

(3)  The  provisions  of  sec.  96  are  not  imperative. 


Rex  v.  McDevitt  (1917),  39  O.L.R.  138,  and  earlier  cases,  followed. 

(4)  The  evidence  having  all  been  taken  and  the  facts  warranting  the  con- 
viction proved  before  the  Justices,  and  the  proceedings  in  the  Justices’ 
court  being  properly  before  the  County  Court  Judge  on  the  appeal,  and, 
when  looked  at,  disclosing  a properly  conducted  case  before  the  Justices 
and  proper  proof  of  guilt  on  the  charge  and  then  competent  evidence  of  a 
prior  conviction,  all  regularly  given  according  to  sec.  96,  the  Judge  was 
warranted  in  holding  that  a second  offence  had  been  established  and  in 
inflicting  the  appropriate  penalty. 

(5)  But  for  the  fact  that  no  formal  conviction  had  been  drawn  up  and  signed, 
there  would  be  nothing  to  prohibit — the  warrant  to  arrest  being  merely  a 
ministerial  act. 

Regina  v.  Coursey  (1895),  27  O.R.  181,  followed. 

(6)  The  fiat  of  the  Attorney-General,  authorising  an  appeal  from  “the  dis- 
missal” by  the  Justices  of  the  charge  against  the  defendant,  properly 
described  the  result  arrived  at  by  the  Justices;  and,  if  the  language  was 
not  accurate,  its  inaccuracy  would  not  be  a ground  for  prohibition. 

Motion  by  the  defendant  for  an  order  prohibiting  Gunn,  Co. 
' C.  J.,  acting  for  and  at  the  request  of  a Judge  of  the  County  Court  of 
the  United  Counties  of  Prescott  and  Russell,  and  the  Judges  of 
that  Court,  from  recording  or  enforcing  a conviction  of  the  defend- 
ant made  by  Gunn,'  Co.  C.J.,  for  a second  offence  against  the 
Ontario  Temperance  Act,  6 Geo.  V.  ch.  50,  with  a sentence  of 
imprisonment  for  6 months. 


December  14,  1920.  The  motion  was  heard  by  Hodgins, 
J.A.,  in  Chambers. 

A.  Lemieux,  K.C.,  for  the  defendant. 

F.  P.  Brennan,  for  the  Crown. 

January  6,  1921.  Hodgins,  J.A.: — The  accused  was  convicted 
on  the  20th  November,  1920,  by  His  Honour  Judge  Gunn,  of  a 
second  offence  against  the  Ontario  Temperance  Act  and  sentenced 
to  6 months  in  gaol.  No  formal  conviction  is  produced,  and  no 
warrant  has  been  issued.  The  conviction  was  made  on  an  appeal, 
pursuant  to  a direction  of  the  Attorney-General  for  Ontario, 
under  sec.  92,  sub-sec.  6,  of  that  Act,  after  proceedings  before 
five  Justices  of  the  Peace  of  the  united  counties. 

It  is  contended  by  the  learned  counsel  for  the  accused  that 
prohibition  is  his  only  remedy,  and  that  he  has  no  right  to  appeal, 
referring  perhaps  to  sec.  1121  of  the  Criminal  Code. 
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The  grounds  for  prohibition  are : (1)  that  the  appeal  should  have 
been  a rehearing,  and  that  all  the  witnesses  should  have  been 
called  de  novo;  (2)  that  there  was  no  power  in  the  learned  Judge 
to  order  imprisonment  for  6 months;  (3)  that  he  should  have 
inquired,  in  the  manner  prescribed  by  sec.  96,  as  to  the  charge 
of  a subsequent  offence ; (4)  that  he  should  have  asked  the  accused, 
under  sec.  96,  whether  he  had  been  previously  convicted;  (5)  that 
the  learned  Judge  says  that  the  accused  admitted  the  prior  con- 
viction, whereas  he  pleaded  not  guilty  on  that  charge;  and  (6) 
that  the  fiat  of  the  Attorney-General  did  not  authorise  the  issuing 
of  the  summons  as  drawn,  nor  the  hearing  as  it  was  conducted, 
nor  the  retrial  of  all  the  findings  of  the  magistrates. 

The  proceedings  before  the  five  Justices  were  somewhat 
peculiar.  According  to  the  papers  now  before  the  Court,  supple- 
mented by  affidavits  by  both  counsel  who  appeared  before  the 
Justices,  the  charge  laid  was  for  a second  offence,  and  a majority 
of  the  Justices  found  the  accused  guilty  of  the  particular  breach 
alleged,  and  fined  him  $300  and  costs.  They  then  proceeded  to 
inquire  whether  he  had  been  previously  convicted,  and  a majority 
held  in  his  favour.  Counsel  for  the  prosecutor  in  his  affidavit 
states  that  he  did  not  know  till  after  the  proceedings  had  been 
terminated  that  the  Justices  had  not  only  found  the  accused 
guilty  of  the  particular  offence  but  had  imposed  a fine.  Hence  the 
appeal  directed  by  the  Attorney-General. 

If  one  may  draw  an  inference  from  the  appearance  of  three 
additional  Justices  on  the  bench  at  the  request  of  the  accused, 
and  of  what  was  done,  it  would  be  that  these  Justices  were  there, 
or  one  of  them  was,  to  see  that  the  penalty  for  a second  offence 
was  not  imposed.  What  happened  was  that  a majority  refused 
to  find  that  the  offence  was  a second  one,  although  a prior  con- 
viction was  produced  before  them  and  the  accused  identified 
therewith. 

Altogether  the  proceedings  were  not,  according  to  what  appears 
before  me,  creditable  to  the  local  administration  of  justice  in  the 
united  counties. 

The  learned  Judge  who  heard  the  appeal  decided  that  the 
imposition  of  the  fine  midway  in  the  proceedings  for  a second 
offence  was  improper,  and  that  there  was  no  jurisdiction  in  the 
Justices  to  impose  it,  and  he  reversed  their  finding.  He  then 
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held  that  the  accused  should  have  been  found  guilty  of  a second 
offence,  and  proceeded:  “And,  as  he  has  admitted  the  charge  of 
the  previous  conviction,  the  finding  of  the  magistrates  in  favour 
of  the  dismissal  of  the  charge  against  the  respondent-defendant 
be  reversed  and  set  aside  and  the  respondent  found  guilty  as  of  a 
second  offence  against  the  Act.”  He  followed  this  finding  by 
imposing  the  punishment  complained  of. 

I now  deal  with  the  objections  made: — 

(1)  The  propriety  of  these  proceedings  is  challenged  on  the 
ground  that  an  appeal  is  a rehearing  de  novo,  and  that  the  learned 
Judge  had  no  power  to  deal  with  the  case  upon  the  evidence 
taken  before  the  Justices,  but  could  only  hear  the  charge  over 
again  and  upon  oral  testimony. 

Section  92  of  the  Ontario  Temperance  Act,  6 Geo.  V.  ch.  50, 
prescribes  the  procedure  on  an  appeal.  Sub-section  8 is  as  fol- 
lows:— 

“Upon  the  return  of  the  summons  the  Judge,  upon  hearing 
the  parties,  may  either  affirm  or  quash  the  order,  or  if  he  thinks 
fit  may  hear  the  evidence  of  such  other  witnesses  as  may  be  pro- 
duced before  him,  or  the  further  evidence  of  any  witnesses  already 
examined,  and  may  make  an  order  affirming  the  order  of  dismissal, 
or  may  reverse  such  order  and  convict  the  defendant  and  may 
impose  such  fine  and  costs  or  other  penalty  as  is  provided  by  this 
Act,  and  the  order  so  made  shall  have  the  same  effect  and  shall  be 
enforced  in  the  same  manner  as  is  provided  in  the  case  of  a con- 
viction before  a magistrate  under  this  Act.” 

Sub-section  9 reads: — 

“The  practice  and  procedure  upon  such  appeals,  and  ail  the 
proceedings  thereon,  shall  thenceforth  be  governed  by  the  Ontario 
Summary  Convictions  Act,  so  far  as  the  same  is  not  inconsistent 
with  this  Act.” 

On  turning  to  the  Ontario  Summary  Convictions  Act,  R.S.O. 
1914,  ch.  90,  sec.  4 provides  that: — 

“Except  where  otherwise  provided  Part  XV.  and  sections 
1121,  1124,  1125  and  1142  of  the  Criminal  Code  shall  apply 
mutatis  mutandis  to  every  such  case  as  if  the  provisions  thereof 
were  enacted  in  and  formed  part  of  this  Act.” 

Section  752  (contained  in  Part  XV.)  of  the  Criminal  Code 
makes  provision  for  the  conduct  of  an  appeal: — 
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“When  an,  appeal  against  any  summary  conviction  or  order 
has  been  lodged  in  due  form,  and  in  compliance  with  the  require- 
ments of  this  Part,  the  Court  appealed  to  shall  try,  and  shall  be 
the  absolute  judge,  as  well  of  the  facts  as  of  the  law,  in  respect 
to  such  conviction  or  order. 

“2.  Any  of  the  parties  to  the  appeal  may  call  witnesses  and 
adduce  evidence  whether  such  witnesses  were  called  or  evidence 
adduced  at  the  hearing  before  the  Justice  or  not,  either  as  to  the 
credibility  of  any  witness,  or  as  to  any  other  fact  material  to  the 
inquiry. 

“3.  Any  evidence  taken  before  the  Justice  at  the  hearing  below, 
certified  by  the  Justice,  may  be  read  on  such  appeal,  and  shall 
have  the  like  force  and  effect  as  if  the  witness  was  there  examined 
if  the  court  appealed  to  is  satisfied  by  affidavit  or  otherwise, 
that  the  personal  presence  of  the  witness  cannot  be  obtained 
by  any  reasonable  efforts.” 

Whatever  difference  there  is  between  this  part  of  the  Criminal 
Code  and  sec.  92,  sub-sec.  8,  of  the  Ontario  Temperance  Act,  the 
latter  must  govern.  They  can,  however,  be  well  read  together. 
In  both  the  evidence  taken  below  may  be  read;  under  the  Code 
if  the  witness  cannot  be  obtained,  and  under  the  Ontario  Act  by 
implication,  because  the  Judge  “if  he  thinks  fit  may  hear  the 
evidence  of  such  other  witnesses  ...  or  the  further  evidence  of 
any  witnesses  already  examined ,”  i.e.,  at  the  trial  before  the 
Justices.  Indeed  it  is  reasonably  clear  that  this  provision  as  to 
further  or  other  oral  testimony  is  only  in  aid  of  what  had  appeared 
before  the  Justices,  as  the  Judge,  “upon  hearing  the  parties,” 
is  empowered  to  affirm  or  quash  the  conviction.  The  right  to 
supplement  the  evidence  is  left  in  his  sole  discretion. 

In  this  case,  on  consulting  the  judgment  of  the  learned  County 
Court  Judge  (no  transcript  of  the  proceedings  before  him  being 
produced),  I find  that  the  parties  and  also  some  of  the  magistrates 
were  present,  either  in  person  or  by  their  respective  counsel, 
at  the  hearing  of  the  appeal  on  the  20th  November,  1920,  and 
that  the  learned  Judge  heard  their  arguments  and  contentions. 

After  discussing  what  appears  in  the  evidence  taken  before 
the  Justices,  the  learned  Judge  proceeds: — 

“There  was  no  defence  or  contradictory  evidence  given  by 
respondent-defendant,  and  he  tenders  none  now,  but  counsel 


XL  IX.] 


ONTARIO  LAW  REPORTS. 


33 


for  the  respondent-defendant  contended  that  no  conviction  could 
be  made,  because  on  the  20th  day  of  August,  1920,  an  information 
was  then  pending  since  the  6th  August  against  him,  and  a con- 
viction was  made  against  one  Timothee  Seguin,  a brother  of  the 
respondent-defendant,  for  that  he  'did  allow  liquor  to  be  sold  at 
his  residence  indirectly,’  and  that  conviction  remained  in  force 
until  the  same  was  quashed  by  the  order  of  the  Chief  Justice, 
and  sec.  84  applies  and  protects,  and  that  the  withdrawal  of  the 
information  of  the  6th  April,  1920,  against  respondent  is  equivalent 
to  an  acquittal. 

“I  do  not  consider  these  contentions  well-founded,  as  there 
is  not  and  never  should  have  been  any  conviction  of  Timothee 
on  the  accusation  against  him,  and  the  respondent-defendant  is 
unable  to  produce  any  conviction  as  defined  in  section  84,  and  he 
tenders  no  evidence,  and  the  information  of  the  6th  August  in 
no  way  affects  this  appeal— or  the  proceedings  leading  to  it.” 

The  learned  Judge  then  disposed  of  this  objection,  and  held 
that  the  Justices  had  no  jurisdiction  to  fine  the  accused.  He 
found  the  accused  guilty,  and  adds:  “And,  as  he  has  admitted 
the  charge  of  the  previous  conviction,”  the  finding  of  acquittal 
must  be  set  aside  and  the  accused  found  guilty.  The  penalty 
imposed  is  6 months  in  gaol  for  a second  offence. 

I do  not  think  that  the  learned  Judge  misconceived  the  proper 
procedure  on  the  appeal.  He  followed  the  course  prescribed  by 
sec.  92,  sub-sec.  8,  and  it  is  not  alleged  that  he  refused  to  hear 
evidence  or  that  any  was  tendered,  nor  is  it  suggested  that  there 
was  the  slightest  unfairness  in  what  was  done.  The  cases  cited 
as  to  a rehearing  are  nothing  more  than  an  explanation  of  the 
meaning  of  sec.  752  of  the  Criminal  Code.  As  the  Ontario  Temper- 
ance Act  lays  down  its  own  procedure,  I must  hold  that  there  is 
no  necessity  for  reference  to  the  decisions  as  to  what  is  a rehearing 
wholly  under  the  provisions  of  the  Criminal  Code:  Regina  v. 
Salter  (1887),  20  N.S.R.  206;  Rex  v.  Coote  (1910),  22  O.L.R.  269. 
The  two  statutes  can  well  be  read  together  in  many  respects,  but 
where  their  provisions  are  inconsistent  our  statute  must  govern. 
IV  hat  was  done  is  quite  within  the  ordinary  meaning  of  “reheard” 
and  “rehearing,”  the  latter  term  not  being  found  in  sec.  92.  See 
Rex  v.  Inhabitants  of  Cawston  (1824),  4 D.  & R.  445.  Counsel 

3 — 49  o.l.r. 


Hodgins,  J.A. 

1921 

Re  Rex 
v. 

Seguin. 


34 


ONTARIO  LAW  REPORTS. 


Hodgins,  J.A. 

1921 

Re  Rex 
v. 

Seguin. 


[yol. 


referred  to  the  expressions  in  some  cases  such  as  “the  Court  hears 
the  case  de  novo”  no  doubt  without  realising  that  these  remarks 
referred  to  a different  set  of  statutory  enactments. 

(2),  (3),  (4),  (5).  These  objections,  except  No.  2,  which 
disappears  if  the  learned  Judge  had  power  to  do  what  he  did, 
deal  with  matters  of  procedure  under  sec.  96,  which  are  within 
the  jurisdiction  of  the  learned  Judge  if  he  became  seised  of  the 
matter,  as  he  undoubtedly  did;  and  so  are  not  any  ground  for 
prohibition.  “If  Justices  have  jurisdiction  over  the  subject- 
matter  of  the  proceedings  before  them,  a prohibition  cannot  be 
issued  upon  the  ground  that  they  may  make  a mistake  in  law  in 
exercising  their  jurisdiction  . . . But  it  is  necessary  that  the 
subject-matter  of  the  inquiry  should  be  within  their  jurisdiction:’7 
Regina  v.  Justices  of  Kent  (1889),  24  Q.B.D.  181,  183,  184.  “The 
question  is  whether  the  inferior  Court  had  jurisdiction  to  enter 
upon  the  inquiry  and  not  whether  there  has  been  miscarriage 
in  the  course  of  the  inquiry:’7  In  re  Long  Point  Co.  v.  Anderson 
(1891),  18  A.R.  401,  405.  “Prohibition  will  not  lie  unless  there 
is  a lack  of  jurisdiction  in  the  judicial  officer  or  Court  dealing 
with  the  proceedings:”  per  Boyd,  C.,  in  Rex  v.  Phillips  (1906), 
11  O.L.R.  478,  479.  “Error  in  law,  upon  a question  apart  from 
the  jurisdiction  to  try,  will  not  give  a right  to  prohibition:” 
Re  Sigurdson  (1916),  28  D.L.R.  375,  25  Can.  Crim.  Cas.  291. 

I may  say  that  I do  not  agree  with  the  argument  put  forward  by 
Mr.  Lemieux  that  the  provisions  of  sec.  96*  are  imperative.  The 
decisions  are  adverse  to  that  contention.  See  Rex  v.  Graves 
(1910),  21  O.L.R.  329;  Rex  v.  Coote  (ante);  Rex  v.  McDevitt  (1917), 
39  O.L.R.  138;  Regina  v.  Wallace,  per  Armour,  J.  (1883),  4 O.R.  127. 

Besides  this,  how  is  it  possible  to  comply  literally  with  the 
requirements  of  the  section  after  the  evidence  has  all  been  taken 


*96.  The  proceedings  upon  any  information  for  an  offence  against  any 
of  the  provisions  of  this  Act  in  a case  where  a previous  conviction  or  con- 
victions are  charged,  shall  be  as  follows : — 

(а)  The  magistrate  . . . shall  in  the  first  instance  inquire  concerning 
such  subsequent  offence  only,  and  if  the  accused  be  found  guilty  thereof  he 
shall  then  be  asked  whether  he  was  so  previously  convicted  as  alleged  in  the 
information  and,  if  he  answers  that  he  was  so  previously  convicted,  he  shall 
be  sentenced  accordingly;  but,  if  he  denies  that  he  was  so  previously  convicted 
or  does  not  answer  such  question,  the  . . . magistrate  ...  shall  then 
inquire  concerning  such  previous  conviction  or  convictions. 

(б)  Such  previous  convictions  may  be  proved,  primd  facie  by  the  pro- 
duction of  a certificate  purporting  to  be  under  the  hand  of  the  convicting 
magistrate  . . . without  proof  of  signature  or  official  character. 
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and  the  facts  warranting  the  conviction  proved  before  the  Justices, 
if  these  proceedings  are  properly  before  the  learned  Judge  hearing 
the  appeal,  as  I have  held  they  are?  If,  when  looked  at,  they 
disclose  a properly  conducted  case  before  the  Justices  and  proper 
proof  of  guilt  on  the  charge  and  then  competent  evidence  of  a 
prior  conviction,  all  regularly  given  according  to  sec.  96  (and 
each  of  these  things  does  appear  in  the  papers  filed  on  this  motion), 
then  the  learned  Judge  is  warranted,  as  it  appears  to  me,  in  holding 
that  a second  offence  has  been  established  and  in  inflicting  the 
appropriate  penalty.  Under  the  opposite  view,  why  should  it 
be  necessary  for  the  learned  Judge  to  pursue  sec.  96  if  he  had  before 
him  a record  which  shewed  him  that  its  provisions  had  been  com- 
plied with  by  the  Justices?  If  they  had  not  been  so  complied 
with,  then  the  conviction  would  necessarily  have  to  be  quashed. 
The  (duty  of  the  learned  appeal  Judge  would  then  be  to 
proceed  pursuant  to  sub-sec.  8,  which  is  wide  enough  to  enable 
him  to  convict.  He  can  follow,  so  far  as  it  is  possible,  the  method 
prescribed  for  the  Justice  at  the  initial  trial.  If  circumstances 
are  such  that  he  cannot  do  this,  then  I think  he  can  act  under  the 
broad  provisions  of  sub-sec.  8,  and  convict  and  impose  such  penalty 
as  is  appropriate. 

I should  add  here  that,  but  for  the  fact  that  no  formal  con- 
viction has  been  drawn  up  and  signed,  there  would  be  nothing  to 
prohibit — the  warrant  to  arrest  being  merely  a ministerial  act: 
Regina  v.  Coursey  (1895),  270.R.  181. 

In  regard  to  (5),  I think  this  is  founded  on  a misconception. 
The  accused  pleaded  not  guilty  before  the  Justices,  it  is  true;  but 
on  the  appeal  he  does  not  appear  to  have  contested  the  proof 
already  in  of  his  prior  conviction.  I presume  the  learned  Judge 
meant  this  by  the  expression  he  used. 

(6)  The  fiat  of  the  Attorney-General  authorises  an  appeal 
from  the  dismissal  of  the  charge  against  the  accused.  There 
were  several  stages  in  this  trial  and  adjudication  before  the  five 
Justices,  and  just  what  exact  legal  phraseology  is  the  most  correct 
to  describe  the  kaleidoscopic  character  of  the  proceedings  I cannot 
say.  But  it  is  clear  that  it  resulted  in  a failure  to  establish  a 
finding  of  guilt  or  a conviction  for  the  offence  charged,  and  I think 
the  description  of  its  outcome  as  a dismissal  quite  correct.  All 
the  various  features  present  in  the  end  only  one  aspect,  that  of 
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lack  of  success  in  establishing  the  offence  laid  in  the  information. 

1921 

It  would  be  absurd  to  grant  prohibition  because  the  language 

Re  Rex 

V. 

Seguin. 

used  in  the  fiat  was  not  meticulous  enough  to  satisfy  every  critic. 

I have  read  with  care  the  numerous  cases  cited  by  Mr.  Lemieux 
in  his  well-presented  and  exhaustive  argument,  but  I have  found 
nothing  in  them  to  cause  me  to  doubt  the  correctness  of  the  con- 
clusion to  which  I have  come,  namely,  that  this  application  must 
be  dismissed  with  costs. 

1921 

[ROSE,  J.] 

Jan.  7. 

Downing  v.  Grand  Trunk  R.W.  Co. 

Negligence — Injury  to  Boy  of  8 Years  Trespassing  in  Railway-yard — Findings  of 

Jury — Contributory  Negligence — Judge’s  Charge — Capability  of  Child  Left 

to  be  Determined  by  Jury. 

It  is  not  the  law  in  Ontario  that  no  child  of  8 can  be  guilty  of  contributory 
negligence— the  capacity  of  the  particular  child  is  the  test. 

A boy,  8 years  old,  who  was  trespassing  upon  the  property  of  a railway  com- 
pany, was  injured,  not  by  anything  negligently  done  by  the  railway  com- 
pany, but  by  getting  in  the  way  of  cars  which  were  being  moved,  in  the 
usual  course  of  the  company’s  business,  upon  their  own  property.  In 
an  action  for  damages  for  the  injury,  the  trial  Judge  left  it  to  the  jury  to 
say  whether  the  boy  was  guilty  of  negligence  causing  or  contributing  to 
the  casualty,  telling  the  jury  that  the  standard  by  which  the  boy’s  acts 
were  to  be  judged  was  not  the  standard  which  would  be  applied  in  the  case 
of  a man,  and  that  the  jurors  were  to  consider  whether  the  boy  had  displayed 
such  reasonable  care  as  was  to  be  expected  from  him,  having  regard  to 
his  youth  and  general  intelligence;  and  the  jury  found  that  the  boy  was 
guilty  of  such  negligence : — 

Held,  that,  the  question  being  rightly  submitted,  the  answer  was  conclusive, 
and  the  action  must  be  dismissed. 

Review  of  the  cases. 

Tabb  v.  Grand  Trunk  R.W.  Co.  (1904),  8 O.L.R.  203,  and  Botvin  v.  Canadian 
Pacific  R.W.  Co.  (1904),  4 Can.  Ry.  Cas.  8,  specially  referred  to. 

This  was  an  action  for  damages  for  personal  injuries  to  the 
infant  plaintiff,  caused,  it  was  alleged,  by  the  negligence  of  the 
defendants;  and  for  expense  incurred  by  the  father,  who  sued 
both  as  next  friend  and  personally. 

The  action  was  tried  by  Rose,  J.,  without  a jury,  at  a Toronto 
sittings. 

J.  W.  Curry,  K.C.,  for  the  plaintiffs. 

D.  L.  McCarthy,  K.C.,  for  the  defendants. 
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January  7.  Rose,  J.: — The  accident  happened  on  the  com- 
pany’s tracks  north  of  Wallace  avenue,  in  Toronto.  At  the  place 
in  question  there  is  a main  line  track  running  north  and  south. 
West  of  the  main  line,  and  parallel  with  it,  is  a long  siding.  From 
the  main  line,  and  from  the  siding,  switches  lead  to  factory  premises 
on  either  side. 

East  of  the  company’s  property  is  a field  called  by  the  witnesses 
“Ward’s  field.”  In  this  the  boys  living  in  the  neighbourhood 
play  baseball  and  football  and  .other  games.  The  defendants  have 
had  difficulty  in  maintaining  their  fence  between  the  field  and 
their  own  property.  Some  three  years  before  the  accident,  a 
new  wire  fence  was  erected,  but  it  was  soon  broken,  in  many  places, 
by  persons  who  find  this  a convenient  point  at  which  to  cross  the 
tracks  on  the  way  from  their  dwellings  on  the  east  to  the  factories 
on  the  west;  and  the  section-foreman  says  that  as  soon  as  tht. 
fence  is  repaired  it  is  broken  down.  At  the  time  of  the  accident 
there  was  nothing  to  prevent  access  from  the  field,  at  a point  near 
where  the  accident  happened,  to  the  railway  property. 

On  the  day  of  the  accident,  the  boy,  Stewart  Downing,  whose 
age  was  8 years,  was  in  the  field  with  other  boys.  Some  cars 
were  brought  up  from  the  south,  to  be  placed  on  the  factory 
switches,  and  he  and  another  boy,  a little  older,  went  to  watch 
the  operation.  There  is  a little  confusion  as  to  the  place  at  which 
the  boys  entered  the  company’s  property,  and  as  to  the  sequence 
of  their  movements  thereafter;  but  this  is  unimportant.  They 
had  separated  before  the  accident,  and  at  the  time  to  which  the 
material  evidence  relates  the  older  boy  was  somewhere  to  the 
west  of  the  cars,  and  Stewart  Downing  was  to  the  east  of  them. 
The  older  boy  does  not  seem  to  have  been  seen  by  any  of  the 
railway  employees  until  after  the  accident. 

The  cars  were  pushed  by  the  engine  across  Wallace  avenue. 
Three  of  them  were  then  cut  off  and  left  on  the  . main  line,  the 
brakes  being  set  by  the  witness  Worth,  who  remained  near  those 
cars,  while  the  engine  pulled  the  other  cars  to  the  south  and  then 
pushed  them  north,  into  the  long  siding,  where  two  of  them  were 
left. 

While  Worth  was  standing  beside  the  three  cars,  he  saw 
Stewart  Downing  to  the  east  of  the  track,  but  near  it.  The  boy 
says  he  was  sitting  on  the  grass  a few  feet  from  Worth — he  does 
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not  know  whether  in  the  field  or  on  the  company’s  property — 
whereas  Worth  says  he  was  on  the  fence,  off  the  right  of  way.  The 
jury  seem  to  have  thought  he  was  on  the  company’s  property. 
Wherever  he  was,  there  was  some  conversation  between  him  and 
Worth.  He  is  probably  in  error  in  thinking  that  it  was  conver- 
sation about  a big  yellow  car  which  Worth  told  him  was  filled 
with  ice  cream  cones.  There  seems  to  have  been  no  car  answering 
the  description,  and  I imagine  that  he  is  confusing  a conversation 
which  he  had  on  some  other  occasion  with  another  man  with  the 
talk  that  passed  between  him  and  Worth  on  the  day  in  question. 
Worth  says  that  the  boy  had  a baseball-glove,  and  that  they  talked 
about  baseball,  and  that  he  (Worth)  told  him  that  if  he  came  about 
the  cars  he  would  not  play  baseball  very  long. 

When  the  two  cars  were  being  pushed  into  the  siding,  Worth 
walked  over  to  the  siding,  and,  when  the  two  cars  were  placed, 
set  their  brakes.  While  at  the  siding,  of  course,  he  could  not  see 
the  boy,  who  was  on  the  other  side  of  the  three  cars. 

After  the  two  cars  had  been  left  on  the  siding,  the  engine 
again  went  to  the  south  with  such  cars  as  were  still  attached  to  it, 
and  then  pushed  these  cars  northerly  on  the  main  line,  to  couple 
on  to  the  three  which  had  been  left  there.  At  the  moment  when 
the  cars  came  together,  Stewart  Downing,  who  had  decided  to 
re-join  his  companion,  was  crawling  across  the  track  between  two 
of  the  three  cars — crawling  because  he  could  not  otherwise  get 
beneath  the  couplings — and  had  got  almost  across,  so  that,  when 
the  cars  moved,  a wheel,  or  some  wheels,  went  over  his  leg.  Appar- 
ently, no  one  connected  with  the  company  had  seen  him  between 
the  time  of  his  talk  with  Worth  and  the  moment  of  the  accident. 

At  the  close  of  the  plaintiffs’  case,  Mr.  McCarthy  moved  for  a 
nonsuit.  Judgment  upon  the  motion  was  reserved,  and  the 
defendants  gave  evidence,  and  questions  were  submitted  to  and 
answered  by  the  jury. 

The  jury  found:  (1)  that  the  boy  was  on  the  defendants’  line 
with  the  knowledge  of  the  defendants — which  means,  I take  it, 
with  the  knowledge  of  Worth — but  not  with  the  permission  or 
on  the  invitation  of  the  defendants;  (2)  that  children  were  in  the 
habit  of  being  upon  the  line,  at  the  place  in  question,  to  the  know- 
ledge of  the  defendants;  (3)  that  the  defendants  objected  to  their 
being  there,  and  tried  to  prevent  it — the  evidence  upon  which  this 
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finding  is  based,  and  which  fully  supports  the  finding,  has  not 
been  referred  to  in  my  statement  of  the  facts;  (4)  that  the  boy  did 
not  know  that  he  ought  not  to  be  on  the  tracks;  (5)  that  the  defend- 
ants were  guilty  of  a breach  of  their  statutory  duty  to  erect  and 
maintain  fences;  (6)  that  the  injury  suffered  by  Stewart  Downing 
was  a result  of  such  breach;  (7)  that  the  injury  was  caused  by  the 
negligence  of  the  defendants;  (8)  that  the  negligence  consisted 
in  (a)  not  maintaining  a fence,  and  (b)  not  ordering  the  boy  off 
the  property  when  speaking  to  him;  (9)  that  the  boy  was  guilty  of 
negligence  causing  or  contributing  to  the  casualty;  (10)  that  his 
negligence  was  (a)  “in  crawling  under  the  cars”  and  (b)  “the  boy 
should  have  observed  the  engine.” 

The  finding  that  the  boy  was  negligent  seems  to  me  to  render 
it  unnecessary  to  decide  either  whether  effect  ought  to  be  given 
to  the  motion  for  a nonsuit,  or  whether  the  breach  of  the  statutory 
duty  to  maintain  fences,  or  the  failure  of  an  employee  (who  would 
have  no  authority  to  allow  the  boy  to  be  on  the  company’s  property) 
to  order  the  boy  to  leave  would  (if  there  had  been  no  contributory 
negligence)  have  supported  a judgment  in  favour  of  this  boy,  who 
was  (as  the  jury  have  found)  a trespasser,  and  who  was  injured, 
not  by  anything  negligently  done  by  the  defendants,  but  by  getting 
in  the  way  of  cars  which  were  being  moved,  in  the  usual  course  of 
the  company’s  business,  upon  the  company’s  property.  The 
case,  it  may  be  observed,  is  quite  unlike  Tabb  v.  Grand  Trunk 
R.W.  Co.  (1904),  8 O.L.R.  203,  and  Potvin  v.  Canadian  Pacific 
P.W.  Co.  (1904),  4 Can.  Ry.  Cas.  8,  in  both  of  which  cases  the 
train  which  did  the  damages  was  being  operated  unlawfully— the 
statute  enacted  that  no  engine  should  pass  through  a thickly 
peopled  portion  of  a city  at  a speed  exceeding  6 miles  an  hour 
unless  the  track  was  properly  fenced;  the  place  was  a thickly 
peopled  portion  of  a city;  the  track  was  unfenced;  and  the  speed 
exceeded  6 miles  an  hour. 

Notwithstanding  Mr.  Curry’s  argument  to  the  contrary,  I 
thought  that  it  could  not  be  said  that  it  was  the  law  in  Ontario 
that  no  child  of  8 can  be  held  to  be  guilty  of  contributory  negligence; 
and  I submitted  the  question  to  the  jury,  telling  them  more  than 
once  that  the  standard  by  which  the  boy’s  acts  were  to  be  judged 
was  not  the  standard  which  would  be  applied  in  the  case  of  a man, 
and  that  what  they  were  to  consider  was — and  in  this  I used,  as 
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I remember  it,  the  words  of  Moss,  C.J.O.,  in  the  Potvin  case — 
whether  the  boy  had  displayed  such  reasonable  care  as  was  to  be 
expected  from  him,  having  regard  to  his  youth  and  general  in- 
telligence. 

Further  consideration  has  convinced  me  that  it  was  right  to 
submit  the  question  in  the  way  in  which  it  was  submitted;  and,  of 
course,  if  the  question  was  rightly  submitted,  the  answer  is  con- 
clusive, and  the  case  fails. 

Mr.  Curry  cited  Merritt  v.  Hepenstal  (1895),  25  Can.  S.C.R. 
150,  in  which  Strong,  C.J.,  adopting  the  language  of  Channell, 
B.,  in  Gardner  v.  Grace  (1858),  1 F.  & F.  359,  said:  “The doctrine 
of  contributory  negligence  does  not  apply  to  an  infant  of  tender 
age.”  What  the  age  was  of  the  infant  whose  act  the  Court  had 
to  consider  in  Merritt  v.  Hepenstal  does  not  appear  from  the  report; 
but  the  age  of  the  Gardner  child  was  334  years,  and,  presumably, 
the  Hepenstal  child  was  so  young  as  to  make  its  case  analogous 
to  that  of  the  Gardner  child;  at  any  rate,  I cannot  read  the  Hepenstal 
case  as  deciding  that  the  doctrine  can  never  apply  to  a child  8 years 
old.  In  Tabb  v.  Grand  Trunk  R.W.  Co.  {supra),  and  in  Moran  v. 
Burroughs  (1912),  27  O.L.R.  539,  the  law  is  stated  much  as  it  is 
in  the  Potvin  case:  in  each,  the  capacity  of  the  particular  child  is 
treated  as  the  test.  And  in  Schwartz  v.  Winnipeg  Electric  R.W. 
Co.  (1913),  12  D.L.R.  56,  the  Court  of  Appeal  in  Manitoba  seems 
to  have  considered  it  important  to  know  whether  a child  8 years 
old  had  any  excuse  for  failing  to  avoid  an  approaching  car.  See 
also  the  collection  of  cases  in  the  note  to  Hargrave  v.  Hart  (1912), 
9 D.L.R.  521. 

The  action  must  be  dismissed — with  costs  if  they  are  demanded. 
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Trespass — Search  of  Premises  under  Search-warrant — Information  upon  which 
Warrant  Issued  not  Shewing  Grounds  of  Suspicion — Criminal  Code , sec. 
629  and  Form  1 — Jurisdiction  of  Magistrate — Nullity  or  Irregularity — 
Protection  of  Persons  Acting  under  Warrant — Code,  secs.  25,  26 — Form  of 
Action — Trespass  or  Case — Verdict  of  Jury — Damages — Judge’s  Charge — 
Wrongful  Dismissal  from  Employment — Malicious  Procedure. 

The  plaintiff,  who  was  in  the  employment  of  the  defendant,  was  dismissed 
therefrom,  and  his  premises  were  searched  for  tools  that  it  was  alleged  he 
had  stolen  from  the  defendant.  The  plaintiff  was  not  arrested  or  prosecuted, 
and  he  sued  the  defendant  for  wrongful  dismissal,  for  malicious  procedure  in 
laying  an  information  and  causing  the  issue  of  a search-warrant,  and  for  the 
unlawful  trespass  of  the  defendant,  accompanied  by  two  police  officers, 
upon  the  plaintiff’s  premises  and  search  of  the  premises  and  his  person. 
At  the  trial  the  claim  for  wrongful  dismissal  was  disposed  of  adversely  to 
the  plaintiff,  and  the  claim  for  malicious  procedure  was  also  dismissed, 
the  trial  Judge  holding  that  the  plaintiff  had  not  shewn  that  the  defendant 
had  not  reasonable  and  probable  cause  for  what  he  did.  Upon  the  other 
branch  of  the  case,  the  jury  found  in  favour  of  the  plaintiff,  with  $500 
damages,  and  the  trial  Judge  directed  that  judgment  should  be  entered 
for  the  plaintiff  for  that  sum  and  costs.  Both  parties  appealed.  The 
appeal  of  the  plaintiff  as  to  the  claims  which  were  decided  adversely  to  him 
was  dismissed. 

Section  629  of  the  Criminal  Code  authorises  a magistrate  to  issue  a search- 
warrant  on  being  “satisfied  by  information  on  oath  in  form  1 that  there  is 
reasonable  ground  for  believing,”  etc.;  and  form  1 requires  the  statement 
on  oath  of  “the  causes  of  suspicion,  whatever  they  may  be.”  No  “causes 
of  suspicion”  were  stated  in  the  information  upon  which  the  search-warrant 
was  issued : — 

Held,  by  the  majority  of  the  Court,  that  the  defendant,  by  failing  to  set  out 
the  causes  of  his  suspicion,  rendered  the  magistrate  incompetent,  for  want 
of  jurisdiction,  to  issue  the  warrant  either  at  common  law  or  under  the 
Criminal  Code;  that  the  defendant  was  liable  for  the  consequence  which 
followed  from  his  act,  viz.,  the  warrant  being  void,  that  the  trespass  and 
search  made  under  it  were  unlawful;  and  the  defendant,  having  taken  part 
in  them,  Was  liable  in  damages,  and  was  not  protected  by  sec.  25  of  the 
Criminal  Code;  further,  in  view  of  the  trial  Judge’s  ruling  that  the  claim 
for  malicious  procedure  failed,  that  the  only  damages  to  which  the  defendant 
had  been  shewn  to  be  liable  were  those  consequent  upon  the  trespass  and 
search;  that  the  Judge’s  charge  included  all  the  elements  which  could 
properly  be  taken  into  consideration  by  the  jury  in  that  respect;  and  that 
the  judgment  appealed  from  was  right. 

Mala  fides  in  the  execution  of  the  warrant  having  been  left  to  the  jury  as 
proper  for  their  consideration,  the  distinction  between  an  action  of  trespass 
and  an  action  on  the  case  was  not  material  here.  The  distinction  was, 
however,  pointed  out  and  authorities  referred  to. 

The  search-warrant  was  not  merely  irregular  and"  voidable  but  void.  Review 
of  the  authorities  upon  this  point. 

Per  Riddell,  J.  (dissenting) : — Where  process  is  irregular  only  and  not  void, 
the  action  is  on  the  case,  trespass  not  being  maintainable  until  the  process 
is  set  aside;  but  where  the  process  is  void  and  a mere  nullity,  trespass  lies. 
The  defendant  was  a “person  lawfully  assisting”  in  executing  the  warrant, 
and  was  protected  by  sec.  26  of  the  Criminal  Code  in  respect  of  his  personal 
act.  If  liable  at  all,  he  was  liable  simply  qua  prosecutor.  The  warrant 
was  not  an  absolute  nullity:  the  magistrate  had  jurisdiction  over  the 
subject-matter,  the  facts  which  would  justify  the  issue  of  the  warrant 
existed,  and  the  only  defect  was  that  they  were  not  set  out  in  writing  in  the 
information.  An  action  for  trespass  lay  against  the  defendant,  but,  the 
verdict  proceeded  on  a wrong  basis,  and  the  judgment  should,  if  the  defend- 
ant desired  it,  be  set  aside. 
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An  appeal  by  the  defendant  and  a cross-appeal  by  the  plaintiff 
from  the  judgment  of  Rose,  J.,  upon  the  verdict  of  a jury,  in  an 
action  for  damages  for  wrongful  dismissal  and  other  wrongs. 

The  plaintiff  alleged  that  he  had  been  wrongfully  dismissed 
from  his  employment  with  the  defendant,  and  that  the  defendant 
had,  falsely  and  maliciously  and  without  reasonable  and  probable 
cause,  sworn  to  an  information  charging  the  plaintiff  with  stealing 
a number  of  tools,  etc.,  and  had  also  caused  to  be  issued  a search- 
warrant  directing  that  the  plaintiff’s  premises  should  be  searched 
for  these  tools;  and,  further,  that  the  defendant,  in  the  company 
of  two  police  officers,  had  unlawfully  trespassed  upon  the  premises 
of  the  plaintiff  and  his  person  and  made  a search. 

At  the  trial,  the  claim  of  the  plaintiff  for  wrongful  dismissal 
was  disposed  of  adversely  to  him,  and  the  claim  for  malicious 
procedure  in  making  the  affidavit  and  issuing  the  search-warrant 
was  also  dismissed;  the  learned  trial  Judge  holding  that  the 
plaintiff  had  not  shewn  that  the  defendant  had  not  reasonable 
and  probable  cause  for  what  he  did. 

The  trial  then  proceeded  as  to  the  alleged  trespass  upon  the 
plaintiff’s  property  and  the  search  thereon,  and  the  jury  assessed 
the  damages  at  $200,  for  which  amount  and  costs  of  the  action 
the  trial  Judge  directed  that  judgment  should  be  entered  for  the 
plaintiff. 

The  defendant  appealed  from  that  part  of  the  judgment;  and 
the  plaintiff’s  cross-appeal  was  from  the  dismissal  of  his  other 
claims. 


November  2,  1920.  The  appeal  and  cross-appeal  were  heard 
by  Mulock,  C.J.  Ex.,  Hodgins,  J.A.,  and  Riddell  and  Masten, 
JJ. 

Daniel  O’Connell,  for  the  defendant,  argued  that,  if  there 
was  any  defect  in  the  information,  it  was  a mere  irregularity,  and 
that  the  warrant  issued  upon  it  afforded  protection  to  the  defend- 
ant; and  that,  in  any  event,  the  plaintiff  had  no  cause  of  action 
until  the  warrant  was  set  aside.  He  submitted  that  the  search 
made  upon  the  plaintiff’s  premises  by  the  defendant  was  protected 
by  the  warrant,  as  the  warrant  was  in  existence  at  the  time  the 
search  was  made:  West  v.  Smallwood  (1838),  3 M.  & W.  418; 
Rex  v.  Kehr  (1906),  11  O.L.R.  517.  The  defendant  was  not  liable 
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in  trespass  at  all  events;  if  liable  at  all,  it  would  be  on  the  case, 
and  malice  would  have  to  be  shewn:  Hamilton  v.  C alder  (1883), 
23  N.B.R.  373;  Sleeth  v.  Hurlbert  (1896),  25  Can.  S.C.R.  620; 
Cooper  v.  Harding  (1845),  7 Q.B.  928.  It  was  also  urged  that 
sec.  25  of  the  Criminal  Code  protected  the  defendant. 

A.  C.  Heighington,  for  the  plaintiff,  contended  that  sec.  25 
afforded  no  protection  to  the  defendant:  Crankshaw’s  Criminal 
Code  of  Canada,  4th  ed.,  p.  42.  He  argued  that,  owing  to  the 
defective  information  and  the  non-compliance  with  sec.  629  of  the 
Criminal  Code,  the  search-warrant  was  issued  without  jurisdiction, 
and  was  therefore  void:  Polley  v.  Fordham  (1904),  91  L.T.R.  525. 
Therefore  the  defendant  was  liable  for  the  consequences  that 
followed  from  his  act.  The  trespass  and  search  were  unlawful, 
and  the  defendant  was  liable  for  damages  for  having  taken  part 
in  them.  The  trial  Judge  should  have  left  it  to  the  jury  to  say 
whether  the  defendant  had  reasonable  and  probable  cause. 

O’Connell,  in  reply. 

[The  cross-appeal  was  dismissed  upon  the  hearing.] 

January  10,  1921.  Hodgins,  J.A.: — Appeal  by  the  defendant 
from  the  judgment  of  Rose,  J.,  sitting  with  a jury  at  Toronto, 
in  an  action  for  wrongful  dismissal  and  for  $5,000  damages  for 
other  wrongs.  Those  damages  were  asked  because,  as  was 
alleged,  the  defendant  had,  falsely  and  maliciously  and  without 
reasonable  and  probable  cause,  made  an  affidavit  charging  the 
plaintiff  with  stealing  a number  of  tools,  etc.,  and  had  also  caused 
to  be  issued  a search-warrant  directing  that  the  plaintiff’s  premises 
should  be  searched  for  these  tools,  and  further  that  the  defendant, 
in  the  company  of  two  police  officers,  unlawfully  trespassed  upon 
the  premises  of  the  plaintiff  and  his  person  and  made  a search. 

At  the  trial,  the  claim  of  the  plaintiff  for  damages  for  wrongful 
dismissal  was  disposed  of  adversely  to  him,  and  the  claim  for 
malicious  procedure  in  making  the  affidavit  and  issuing  the 
search-warrant  was  also  dismissed;  the  learned  trial  Judge  holding 
that  the  defendant  had  reasonable  and  probable  cause  for  what  he 
did.  The  action  then  proceeded  as  to  the  alleged  trespass  upon 
the  plaintiff’s  property,  and  the  search  thereon  by  virtue  of  the 
search-warrant,  and  the  jury  assessed  the  damages  at  $200.  A 
very  earnest  argument  was  addressed  to  the  Divisional  Court, 
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based  upon  the  assumption  that  the  defendant  was  not  liable  in 
trespass,  but  only  in  an  action  on  the  case,  in  which  malice  must 
be  shewn. 

It  is  to  be  observed  that,  owing  to  the  ruling  of  the  learned 
trial  Judge  under  which  he  has  held  that  the  defendant  had 
reasonable  and  probable  cause  for  his  application  to  the  Justice 
for  the  search-warrant  and  for  making  his  affidavit  leading  thereto, 
the  only  act  which  could  give  rise  to  damage  was  the  entry  upon  the 
plaintiff’s  premises  and  the  search  thereon,  as  nothing  else  trans- 
pired. But  it  was  contended  that,  even  if  the  warrant  was  void 
or  defective,  the  only  action  in  which  the  defendant  could  be  made 
liable  was  one  on  the  case,  in  which  malice  must  be  shewn,  and 
that  trespass  did  not  lie,  as  a warrant,  legal  on  its  face,  protected 
the  defendant. 

The  learned  trial  Judge  in  his  charge  says: — 

“As  the  case  went  on,  certain  matters  of  law  were,  as  you 
will  remember,  discussed  by  counsel.  As  the  result  of  those 
discussions  I came  to  the  conclusion  that  there  was  only  one 
matter  for  you : that  is,  the  question  whether  the  plaintiff,  Hicks, 
ought  to  have  damages  for  trespass  upon  his  property.” 

He  then  discussed  the  search-warrant  and  its  validity,  and 
directed  the  jury  that  the  warrant  afforded  no  defence  and  did 
not  justify  the  defendant’s  entry  upon  the  plaintiff’s  land.  He 
told  the  jury  that  in  these  cases  of  trespass  they  were  entitled  to 
consider  the  conduct  of  the  trespasser  when  he  was  upon  the 
property,  and,  according  to  what  they  thought  of  his  conduct  when 
he  was  there,  they  were  entitled  to  assess  the  damages,  and  that 
if  he  was  acting  from  malicious  motives  they  might  take  that  into 
consideration  in  fixing  the  damages  for  trespass.  He  pointed  out 
to  them  that  they  were  not  awarding  damages  for  malice,  for 
insult,  or  for  violence  as  such,  but  for  a trespass  and  wrongful 
entry;  that  those  damages,  however,  might  be  greater  in  the  case 
of  a person  whose  conduct  was  reprehensible  in  the  particulars 
he  mentioned.  He  then  told  the  jury : — 

“Now,  unless  you  get  somewhere  in  the  case  evidence  that 
he  was  acting  not  for  his  own  purpose  to  recover  his  own  property 
but  with  a desire  to  hurt  Hicks,  you  have  not  got  evidence  of 
malice.  Now,  I take  his  preliminary  acts,  because  whatever 
attitude  of  mind  he  had  when  he  went  after  the  search-warrant 
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he  probably  continued  in  until  the  time  of  the  entry  into  the  house. 
In  the  house,  have  you  got  any  evidence  of  malice,  any  evidence 
of  ill-will  towards  Hicks  rather  than  evidence  of  a desire  to  get 

i 

back  his  own  property  if  it  is  there?” 

He  then  discussed  what  took  place  in  the  house,  and  upon  that 
charge  the  jury  found  the  verdict. 

My  conclusion  is  that,  assuming  the  learned  trial  Judge  to 
have  been  right  in  withdrawing  the  claim  for  malicious  procedure 
from  the  jury  (and  this  Court  has  dismissed  the  plaintiff’s  appeal 
against  that  ruling),  the  damages  which  h'hve  been  found  include 
every  element  which  could  properly  have  been  taken  into  con- 
sideration by  the  jury,  either  in  trespass  or  case,  if  the  latter  action 
in  any  way  survived  that  ruling.  The  distinction  between  the 
cause  of  action  in  what  is  technically  known  as  an  action  of  trespass 
and  an  action  on  the  case  may  be,  and  in  this  case  is,  valuable  as  a 
matter  of  knowledge  in  considering  many  of  the  old  cases  and  in 
properly  appreciating  elements  wdiich  enter  into  damages  under 
each  cause  of  action.  But  in  this  case  the  distinction  does  not 
seem  to  be  material,  as  mala  fides  in  the  execution  of  the  warrant 
was  left  to  the  jury  as  proper  for  their  consideration.  See  Cooper 
v.  Booth  (1785),  3 Esp.  135. 

In  Rlackstone’s  Commentaries  (Chitty),  18th  ed.,  bk.  III., 
p.  122,  Lewis’s  ed.,  p.  122,  the  difference  between  these  two  forms 
of  action  is  expressed  in  this  way: — 

“ These  are  wrongs  or  injuries  unaccompanied  by  force,  for 
which  there  is  a remedy  in  damages  by  a special  action  of  trespass 
upon  the  case.  This  action  of  trespass,  or  transgression,  on  the 
case,  is  an  universal  remedy,  given  for  all  personal  wrongs  and 
injuries  without  force;  so  called  because  the  plaintiff’s  whole  case 
or  cause  of  complaint  is  set  forth  at  length  in  the  original  writ. 
For  though  in  general  there  are  methods  prescribed,  and  forms  of 
actions  previously  settled,  for  redressing  those  wrongs,  which 
most  usually  occur,  and  in  which  the  very  act  itself  is  immediately 
prejudicial  or  injurious  to  the  plaintiff’s  person  or  property,  as 
battery,  non-payment  of  debts,  detaining  one’s  goods,  or  the  like; 
* yet  where  any  special  consequential  damage  arises,  which  could 
not  be  foreseen  and  provided  for  in  the  ordinary  course  of  justice, 
the  party  injured  is  allowed,  both  by  common  law  and  the  statute 
of  Westm.  2.  c.  24,  to  bring  a special  action  on  his  own  case,  by  a 
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writ  formed  according  to  the  peculiar  circumstances  of  his  own 
particular  grievance.  For  wherever  the  common  law  gives  a 
right  or  prohibits  an  injury,  it  also  gives  a remedy  by  action;  and 
therefore,  wherever  a new  injury  is  done,  a new  method  of  remedy 
must  be  pursued.  And  it  is  a settled  distinction  that  where  an 
act  is  done  which  is  in  itself  an  immediate  injury  to  another’s 
person  or  property,  there  the  remedy  is  usually  by  an  action  of 
trespass  vi  et  armis ; but  where  there  is  no  act  done,  but  only  a 
culpable  omission;  or  where  the  act  is  not  immediately  injurious, 
but  only  by  consequence  and  collaterally;  there  no  action  of 
trespass  vi  et  armis  will  lie,  but  an  action  on  the  special  case,  for 
the  damages  consequent  on  such  omission  or  act.” 

Stephen  on  Pleading,  pp.  17,  18,  says  that  the  action  of  trespass 
on  the  case  originated  in  the  power  given  to  the  clerks  of  the 
Chancery  to  frame  new  writs.  “ Under  this  power  they  con- 
structed many  writs  . * . . founded  on  the  peculiar  circum- 
stances of  the  case  thus  requiring  a remedy,  and  . . . which 

began,  nevertheless,  to  be  viewed  as  constituting,  collectively, 
a new  individual  form  of  action.” 

Judge  Stephen  in  his  Commentaries  on  the  Laws  of  England, 
14th  ed.  (1903),  bk.  5,  pp.  384,385,  says  that  the  forms  of  personal 
actions,  latterly  recognised,  were  eight  in  number,  viz.,  debt, 
covenant,  assumpsit  (founded  on  contract),  and  detinue,  trespass, 
trover,  trespass  on  the  case,  and  replevin  (founded  on  tort), 
and  adds 

“And  although  all  forms  of  action  have  been  abolished,  and 
every  action  is  now  a simple  action  on  the  case,  still  every  personal 
action  continues  to  be  more  or  less  in  the  nature  of  one  or  other 
of  the  eight  forms  of  action  just  specified.” 

Since  the  passing  of  the  Judicature  Act  and  the  adoption  of 
Rules  consequent  thereon,  the  sharp  differences  so  clearly  set 
out  by  Blackstone  and  other  writers  appear  to  have  lost  their 
importance,  though  not  their  significance,  but  I do  not  think  it 
is  advisable  to  endeavour  to  perpetuate  them,  save  as  guides  to 
clear  thinking.  With  the  departure  of  scientific  pleading,  it 
must  be  enough  if  we  keep  in  mind  the  proof  necessary  to  insure 
success  under  the  facts  detailed  in  the  record  or  emerging  at  the 
trial. 
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The  Supreme  Court  of  Ontario,  in  the  exercise  of  its  juris- 
diction, has  now  power  to  grant  all  such  remedies  as  any  of  the 
parties  may  appear  to  be  entitled  to,  in  respect  to  any  and  every 
legal  and  equitable  claim,  so  that  all  matters  in  controversy  may 
be  completely  and  finally  determined  (Judicature  Act,  R.S.O. 
1914,  ch.  56,  sec.  16  ( h )).  Pursuant  to  that  very  general  direction 
as  to  the  exercise  of  the  Court’s  jurisdiction,  the  Act  further 
provides  (sec.  60  (1))  that  a jury  may,  in  the  absence  of  a direction 
to  the  contrary  by  the  Judge,  give  a general  or  special  verdict. 
The  Consolidated  Rules  provide  that  the  plaintiff  shall  state  the 
nature  of  his  claim  and  the  relief  sought  in  a pleading  to  be  called 
the  statement  of  claim  (Rule  109);  that  pleadings  shall  contain 
a concise  statement  of  the  material  facts  upon  which  the  party 
pleading  relies  (Rule  141)  ; and  that  the  plaintiff  may  unite 
in  the  same  action  several  causes  of  action  (Rule  69).  And,  as 
already  pointed  out,  it  becomes  the  duty  of  the  Judge,  upon  the 
facts  proved,  completely  and  finally  to  determine  the  matters 
in  issue  between  the  parties. 

The  distinction,  therefore,  between  actions  of  trespass  and 
actions  on  the  case  does  not  seem  to  me  to  be  vital  in  deter- 
mining whether  the  damages  in  this  case  would  have  been  properly 
recoverable,  under  the  old  practice,  in  an  action  for  trespass  or 
in  an  action  on  the  case,  subject  always  to  this,  that  it  should  be 
clearly  pointed  out  to  the  jury  in  any  action  what  damages  are 
properly  attributable  to  each  and  every  cause  of  action,  a matter 
which  is  consistently  done  by  Judges  at  the  trial  in  almost  every 
case.  The  case  of  Clissold  v.  Cratchley,  [1910]  2 K.B.  244,  supports 
the  view  that  the  Court  is  competent  under  the  present  practice 
to  deal  with  cases  such  as  this  and  can  do  so  without  difficulty. 

It  is  true  that  special  provision  is  made  with  regard  to  some 
actions  such  as  malicious  prosecution,  libel  and  slander,  and  as  to 
damages  in  these  and  other  cases;  but  these  are  not  material 
here,  in  view  of  the  ruling  of  the  trial  Judge. 

Dealing  now  with  the  arguments  addressed  to  the  Court  in 
this  case  with  regard  to  the  effect  of  the  warrant,  I have  already 
pointed  out  that  damages  have  been  giveh  by  the  jury  for  all  the 
consequences  of  the  issue  of  the  search-warrant,  apart  from  those 
which  might  have  been  recovered  in  an  action  for  malicious  pro- 
cedure, if  that  had  been  successful.  I think  the  plaintiff  has  no 
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cause  to  complain  in  respect  to  damages  awarded,  nor  do  I see 
any  ground  upon  which  the  plaintiff  can  recover  any  further 
damages  based  upon  anything  that  was  proved  to  have  occurred. 
The  whole  of  the  issues  raised  and  the  consequences  flowing  there- 
from were,  as  I venture  to  think,  properly  presented  to  the  jury. 

The  defendant,  in  his  affidavit  leading  to  the  issue  of  the 
search-warrant,  failed  to  comply  with  the  provisions  of  sec.  629 
of  the  Criminal  Code.  That  section  confers  jurisdiction  upon  a 
Justice  of  the  Peace  to  issue  a search-warrant,  provided  he  is 
“ satisfied  by  information  upon  oath  in  form  1,  that  there  is 
reasonable  ground  for  believing  that  there  is  in  any  building 
. anything  upon  or  in  respect  of  which  any  offence 
against  this  Act  has  been  or  is  suspected  to  have  been  committed/’ 
etc.  Form  1 requires  the  statement  on*  oath  of  “the  causes  of 
suspicion,  whatever  they  may  be,”  and  this  statement  was  omitted 
from  the  affidavit.  The  basis,  therefore,  upon  which  alone  the 
Justice  could  act  was  faulty  in  a material  respect;  and,  as  his 
jurisdiction  must  rest  upon  his  judicial  determination  or  satis- 
faction that  reasonable  ground  existed  for  believing  that  there 
was  in  any  building  anything  in  respect  of  which  an  offence  against 
the  Act  had  been  or  was  suspected  to  be  committed,  he  could  not 
properly  come  to  this  conclusion  unless  the  grounds  of  suspicion 
were  stated:  Cooper  v.  Harding,  7 Q.B.  928;  and,  consequently, 
his  issue  of  the  search-warrant  was  contrary  to  law  or  illegal,  and 
therefore  void. 

At  common  law,  the  jurisdiction  of  the  Justice  is  the  same  as 
under  the  Code,  as  appears  from  the  following  taken  from  vol.  2 
of  Hale’s  Pleas  of  the  Crown,  p.  113: — 

“In  case  of  a complaint  and  oath  of  goods  stolen,  and  that  he 
suspects  the  goods  are  in  such  a house,  and  shews  the  cause  of  his 
suspicions,  a Justice  of  Peace  may  grant  a warrant,”  etc. 

In  Bum’s  Justice  of  the  Peace,  30th  ed.,  vol.  5,  p.  1179,  the 
common  law  jurisdiction  of  a Justice  is  set  out  in  the  same  words. 

The  statement  in  Halsbury’s  Laws  of  England,  vol.  9,  p.  310, 
para.  625,  that  a Justice  of  the  Peace  has  at  common  law  the  power, 
on  an  information  being  sworn  before  him  alleging  a suspicion 
that  larceny  has  been  committed,  to  issue  a search-warrant,  is  too 
broad,  as  it  is  founded  upon  what  I have  quoted  from  Hale  and 
Bum  and  on  three  other  cases  to  which  I refer  later,  in  all  of  which 
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it  is  shewn  to  be  essential  that  the  grounds  of  suspicion  must  be 
set  out  in  order  to  found  jurisdiction  in  the  Justice.  I know  of 
no  general  jurisdiction  over  the  subject-matter  which  would  in 
any  way  give  jurisdiction  to  the  Justice  apart  from  the  Criminal 
Code  and  the  common  law. 

It  has  been  suggested  that  the  cases  of  Regina  v.  Walker 
(1887),  13  O.R.  83,  and  Rex  v.  Kehr,  11  O.L.R.  517,  indicate 
that  the  warrant  was  merely  irregular,  and  therefore  voidable, 
and  not  void.  Those  cases  do  not,  in  my  judgment,  support  any 
such  conclusion.  In  both  cases  the  warrant  was  quashed  as 
having  been  illegally  obtained;  and,  although  the  order  quashing 
the  search-warrant  in  the  latter  case  contains,  perhaps,  an  incon- 
sistent provision  for  the  protection  of  the  police  magistrate  and 
the  officers  executing  the  search-warrant,  they  both  proceed  upon 
the  basis  that  the  warrant  was  coram  non  judice.  In  the  Walker 
case  the  warrant,  signed  by  one  Justice  instead  of  two,  is  declared 
wholly  void,  as  being  unauthorised,  and  it  would  be  difficult  to 
find  any  reason  why  want  of  jurisdiction  for  that  reason  should 
make  a warrant  void  and  not  where  the  foundation  required  by 
the  statute  is  absent.  If  the  warrant  is  held  to  be  merely 
voidable,  then  whatever  was  done  under  it  until  it  was  declared 
void  would  enable  the  person  improperly  suing  it  out  to  escape 
all  the  consequences,  unless  it  were  shewn  that  he,  maliciously 
and  without  reasonable  and  probable  cause,  caused  it  to  be  issued. 

In  the  case  of  Elsee  v.  Smith  (1822),  1 Dowl.  & Ry.  97,  Holroyd, 
J.,  at  p.  105,  remarks: — 

“ It  is  said  that  the  granting  of  the  warrant  is  the  act  of  the 
magistrate,  and  that,  if  any  action  lies,  it  is  trespass  against  him, 
and  that  the  party  who  made  the  representation  upon  which  the 
magistrate  acted  is  not  liable.  I think  otherwise.  . . . If 

the  warrant  was  illegal,  and  the  defendant  himself  went  with  the 
officer  to  execute  it,  that  might  make  him  a guilty  trespasser.” 

In  Smith  v.  Bouchier  (1735),  2 Str.  993  (better  reported  in 
Cunningham  89  and  127),  a warrant  to  arrest  the  plaintiff  was 
granted  by  the  Court  of  the  Vice-Chancellor  of  the  University 
of  Oxford,  on  the  defendant’s  oath  that  he  “suspected”  that  the 
plaintiff  would  run  away.  The  custom  of  the  Court  required  that 
the  complainant  should  swear  that  he  “believes.”  The  plaintiff 
sued  the  defendant  and  also  the  Vice-Chancellor  and  the  gaoler 

4 — 49  o.l.r. 
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^P1921*V  and  °®cer  w^°  arrested  him.  The  Court  held  all  liable,  the 

officer  and  gaoler  for  joining  in  the  justification  put  forward  by  the 

Hicks 

v Vice-Chancellor  and  the  defendant,  as  to  whom  the  process  was 
McCune.  adjudged  to  afford  no  justification.  The  case  was  afterwards 
Hodgins,  j.a.  argued  again  for  the  Judge  and  officers  (Cunningham  127),  and 
it  was  again  stated  that  the  Judge  had  no  jurisdiction  or  power 
and  that  there  was  a want  of  jurisdiction  in  toto. 

In  Perkin  v.  Proctor  and  Green  (1768),  2 Wils.  382,  the  Court 
expressed  its  doubts  as  to  the  right  of  the  officers  and  Judge  to 
escape  if  they  had  not  joined  in  the  defendants’  justification,  the 
Chief  Justice  saying  (p.  385,  ad  jin.):  “Yet  it  seems  they  could 
not,  as  the  whole  proceeding  was  coram  non  judice  and  a mere 
nullity.” 

In  Andrews  v.  M arris  (1841),  1 Q.B.  1,  it  appears  that  the 
Commissioners  of  a Court  of  Requests  were  empowered  to  make 
an  order  for  payment  of  the  debt  by  instalments,  and  upon  proof 
of  default  to  award  execution  for  the  whole  debt.  The  Court  held 
that  an  order  for  execution  on  the  original  judgment  was  incom- 
petent, inasmuch  as,  being  made  prospectively,  it  dispensed  with 
proof  of  default,  and  so  was  not  merely  an  irregularity  but  a 
nullity. 

The  head-note  in  Polley  v.  Fordham,  91  L.T.R.  525,  before 
Lord  Alverstone,  C.J.,  and  Kennedy,  J.,  is: — 

“Where  it  appears  upon  the  face  of  a summons  that  a Justice 
has  no  jurisdiction  to  entertain  the  matter  . , . the  person 

injured  thereby  may  bring  an  action  without  alleging  malice  or 
want  of  reasonable  and  probable  cause.” 

This  was  very  similar  in  some  respects  to  the  present  case  in 
regard  to  the  issue  of  the  search-warrant.  The  conviction  was 
for  neglecting  to  have  children  vaccinated;  and  it  appeared  on 
the  face  of  the  summons  that  these  children  were  18  months  of  age. 
The  statute  provided  for  a conviction  only  in  case  the  child  was 
not  vaccinated  within  6 months  of  its  birth,  so  that  there  was  no 
jurisdiction  in  the  magistrate  to  issue  the  summons.  He  did  not, 
however,  read  the  summons,  nor  were  the  facts  brought  to  his 
notice  before  it  was  issued,  nor  when  the  defendant  was  fined. 
Kennedy,  J.,  at  p.  528,  says:' — 

“I  have  great  sympathy  with  those  who,  having  to  discharge 
multifarious,  difficult,  and  responsible  duties,  naturally  enough 
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rely  to  a large  extent  upon  the  services  of  their  clerks  and  assistants 
and  the  officials  whose  duty  it  is  to  bring  certain  classes  of  illegality 
before  the  magisterial  tribunal,  but  in  fact  as  I understand  the 
effect  of  the  evidence,  which,  of  course,  Mr.  Fordham  gave  frankly 
and  fairly,  if  he  had  seen  that  summons  this  trouble  would  never 
have  arisen.” 

Mr.  Fordham  in  his  evidence  said:- — 

“A  metropolitan  magistrate  has  no  time  to  read  all  the  sum- 
monses. An  officer  comes  into  the  box  and  says,  T want  thirty 
summonses/  I say  he  can  take  them.  Then  summonses  are 
made  out,  they  are  passed  by  the  chief  clerk,  who  puts  a tick 
upon  them,  and  when  I see  a tick  I assume  they  are  right,  and 
sign  without  going  into  them.” 

Notwithstanding  this  evidence,  the  magistrate  was  held  liable 
to  an  action  because  it  was  "a  case  which  on  the  face  of  it  the  sum- 
mons shewed  that  the  time  had  gone  by  and  that  the  Court  had 
no  jurisdiction.” 

In  Jones  v.  German , [1896]  2 Q.B.  418,  affirmed,  [1897]  1 Q.B. 
374,  the  facts  were  that  the  plaintiff  was  the  butler  of  one  Wood, 
who  gave  him  notice  to  quit.  Mr.  Wood  found  that  the  plaintiff 
had  several  boxes  packed,  ready  for  removal;  and,  in  consequence 
of  information  which  he  received,  he  requested  the  plaintiff  to 
allow  him  to  examine  the  contents  of  the  boxes,  which  the  plaintiff 
refused  to  do.  Mr.  Wood  went  before  the  defendant,  a Justice 
of  the  Peace,  and  in  the  information  stated  the  above  facts,  and 
the  warrant  was  issued.  The  plaintiff,  who  had  been  arrested 
and  committed  for  trial,  was  at  the  trial  discharged,  because  Mr. 
Wood,  the  prosecutor,  withdrew  from  the  prosecution;  and  the 
plaintiff  brought  this  action  for  trespass  to  goods  and  false 
imprisonment.  Exception  was  taken  to  the  information  on  which 
the  search-warrant  was  grounded  as  being  insufficient.  The 
information  was  held  to  be  sufficient,  because  the  grounds  of 
suspicion  were  sufficiently  set  out. 

In  my  judgment,  both  upon  principle  and  authority,  the 
search-warrant  must  be  held  to  have  been  issued  without  juris- 
diction and  to  be  therefore  void. 

It  was  further  urged  that  sec.  25  of  the  Criminal  Code  protected 
the  defendant.  That  section  is  as  follows:- — 
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“ Every  one  duly  authorised  to  execute  a lawful  warrant  issued 
by  any  Court  or  Justice  of  the  Peace  or  other  person  having 
jurisdiction  to  issue  such  warrant,  and  every  person  lawfully 
assisting  him,  is  justified  in  executing  such  warrant.” 

I am  unable  to  see  how  this  provision  can  protect  the  defendant. 
The  warrant  not  being  a lawful  warrant,  but  one  which  the  Justice 
of  the  Peace  had  no  jurisdiction  to  issue,  the  section  is  inapplicable. 
But,  even  in  case  of  a lawful  warrant,  it  would  be  unreasonable, 
I think,  to  hold  that  the  defendant  properly  came  within  the 
words  “ every  person  lawfully  assisting.”  A person,  if  the  warrant 
is  a lawful  one,  is  justified  in  assisting,  and  is  therefore  primd  facie 
protected.  But  if  in  the  issuing  of  a lawful  warrant  malice  and 
an  indirect  motive  interpose,  then  to  absolve  the  person  guilty 
of  improper  conduct  in  procuring  its  issue  would  be  allowing  the 
person  so  acting  to  take  advantage  of  his  own  wrong.  If  authority 
was  wanted,  the  case  of  Elsee  v.  Smith  (ante)  affords  one.  Bayley, 
J.,  there  says  (1  Dowl.  & Ry.  at  p.  104):- — 

“He  makes  the  charge,  and  he  prevails  upon  the  Justice  to 
issue  his  warrant;  and,  upon  that  warrant  being  issued,  he  has 
no  right  to  say,  ‘I  am  not  liable  for  the  consequences;  because, 
true  it  is,  I caused  and  procured  the  Justice  to  issue  his  warrant, 
but  the  charge  was  not  sufficient  to  authorise  the  Justice  to  do 
what  I required  him.’  I think  that  affords  him  no  ground  of 
defence.” 

My  conclusion  on  the  whole  case  is  that  the  defendant,  by 
failing  to  set  out  the  causes  of  his  suspicion,  rendered  the  magis- 
trate incompetent,  for  want  of  jurisdiction,  to  issue  the  warrant 
either  at  common  law  or  under  the  Criminal  Code.  That  being 
so,  he,  the  defendant,  was  liable  for  the  consequences  which 
followed  from  his  act.  Those  consequences  were,  the  warrant 
being  void,  that  the  trespass  and  search  made  under  it  were 
unlawful;  and  the  defendant,  having  taken  part  in  them,  is 
liable  in  damages  and  is  not  protected  by  sec.  25  of  the  Criminal 
Code. 

I further  think,  in  view  of  the  learned  Judge’s  ruling  at  the 
trial  that  the  action  for  malicious  procedure  failed,  that  the  only 
damages  to  which  the  defendant  has  been  shewn  to  be  liable  were 
those  consequent  upon  the  trespass  and  search;  that  the  charge 
of  the  trial  Judge  included  all  the  elements  which  could  properly 
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be  taken  into  consideration  by  the  jury  in  that  respect;  and  that 
the  judgment  appealed  from  is  right. 

I would  therefore  dismiss  the  defendant’s  appeal  with  costs. 

The  Court  has  already  dealt  with  the  cross-appeal  of  the 
plaintiff,  which  should  likewise  be  dismissed  with  costs. 

Mulock,  C. J.  Ex.  : — I agree. 

Masten,  J. : — I agree  and  have  nothing  to  add.  ■ 

Riddell,  J.: — The  plaintiff  was  in  the  employ  of  a company 
of  which  the  defendant  was  manager;  the  relationship  ceased  for  a 
reason  and  in  a manner  not  now  material.  (F ollowing  the  example 
of  the  trial  Judge,  I shall  speak  of  McCune  as  the  defendant;  his 
company  is  a co-defendant,  but  their  interests  are  identical.) 

The  defendant  had  missed  some  deer-skins,  toe-cords,  and 
ankle-joints,  wrenches  and  other  tools,  and  opened  the  plaintiff’s 
box;  he  found  therein  four  of  the  company’s  double  wrenches, 
a toe-cord  wrench,  and  ferules.  Then  he  went  to  his  solicitor, 
Mr.  Yandervoort,  who  took  him  to  Mr.  McFadden,  the  Assistant 
Crown  Attorney,  to  whom  he  made  a statement  of  the  facts  so 
far  detailed;  he  also  stated  to  Mr.  McFadden  that  he  had  been 
informed  by  Mr.  Kelly,  one  of  the  company’s  employees,  that 
the  plaintiff  “had  left  and  taken  a gripful  of  tools  and  sundries 
from  the  factory.”  Precisely  what  then  took  place  is  not  made 
clear  in  the  evidence.  It  was  suggested  on  the  argument  that  Mr. 
McFadden  gave  the  defendant  a letter  which  enabled  him  without 
more  to  obtain  a search-warrant.  I cannot  believe  that  such  a 
wholly  vicious  and  illegal  practice  obtains  in  Toronto.  The 
Criminal  Code,  sec.  629,  requires  as  a prerequisite  of  the  issue  of  a 
search-warrant  that  the  issuing  Justice  must  be  satisfied  by 
information  upon  oath  that  there  is  reasonable  ground  for  the 
warrant.  The  issue  of  a search-warrant  is  a judicial  proceeding, 
and  it  would  be  intolerable  if  the  Justice  of  the  Peace  were  to 
delegate  to  any  other  person  his  duty  of  determining  whether  a 
search-warrant  should  issue.  But  we  find  an  information, 
apparently  regularly  sworn  by  the  defendant  before  the  Justice 
of  the  Peace;  and,  in  the  absence  of  clear  evidence,  omnia 
'prcesumuntur  rite  acta  esse. 


App.  Div. 
1921 

Hicks 

v. 

McCune. 
Hodgins,  J.A. 


54 


App.  Div. 
1921 

Hicks 

v. 

McCune. 
Riddell,  J. 


ONTARIO  LAW  REPORTS.  [vol. 

A search-warrant  issued,  and  the  defendant  accompanied  the 
detective  to  the  premises  of  the  plaintiff.  They  saw  the  plaintiff 
carrying  a “grip”  of  tools  from  the  factory,  and,  when  he  arrived 
at  his  premises,  the  detective,  shewing  his  warrant,  caused  him 
to  open  the  bag  or  “grip,”  and  there  were  found  the  four  leg- 
wrenches  already  mentioned.  In  searching  the  premises  there 
were  found  some  small  articles  belonging  to  the  company;  but 
the  plaintiff  was  not  arrested  or  prosecuted. 

He  brought  this  action  in  the  Supreme  Court  claiming  damages: 
(1)  for  unlawful  discharge;  (2)  malicious  procedure  in  procuring 
(the  issue  of  the  search-warrant;  and  (3)  trespass. 

At  the  trial  Mr.  Justice  Rose  dismissed  the  first  two  claims, 
but  allowed  the  third  to  go  to  the  jury,  with  the  result  that  a 
verdict  was  rendered  and  judgment  directed  to  be  entered  for 
the  plaintiff  for  $200  for  the  trespass.  Both  parties  now  appeal. 

Upon  the  argument  we  dismissed  the  plaintiff’s  appeal;  in 
actions  of  malicious  procedure,  want  of  reasonable  and  probable 
cause  is  a necessary  ingredient:  Brown  v.  Chapman  (1848),  6 
C.B.  365;  West  v.  Smallwood , 3 M.  & W.  418;  and  here  there  was 
not  only  no  want  but  abundance  of  reasonable  and  probable  cause 
proved. 

To  deal  with  the  defendant’s  appeal,  Mr.  Justice  Rose  held 
that  the  search-warrant  was  no  protection  because  the  magis- 
trate had  no  right  to  issue  it  at  all.  Section  629  authorises  a 
magistrate  to  issue  a warrant  on  being  “satisfied  by  information 
upon  oath  in  form  1;”  the  information  actually  sworn  to  by  the 
defendant  does  not  fully  follow  form  1.  Form  1,  under  sec.  1152, 
not  only  requires  to  be  set  out  a description  of  the  goods,  but  also 
“the  causes  of  suspicion,  whatever  they  may  be.”  No  causes  of 
suspicion  were  set  out,  and  my  learned  brother  considered  that 
the  necessary  information  had  not  been  sworn  to,  that  consequently 
the  magistrate  acted  without  jurisdiction,  and  the  warrant  was 
invalid — at  all  events  quoad  the  defendant. 

I propose  to  inquire  how  the  case  would  stand  were  the  warrant 
void  or  only  voidable. 

At  the  common  law  a search-warrant,  valid  on  its  face,  issued 
by  a magistrate  having  jurisdiction,  under  any  circumstances  is 
a protection  to  the  officer  executing  it:  Sleeth  v.  Hurlbert,  25  Can. 
S.C.R.  620,  3 Can.  Crim.  Cas.  197;  Philips  v.  Biron  (1722),  1 
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Str.  509;  Parsons  v.  Lloyd  (1773),  2 W.  Bl.  845;  King  v.  Harrison 
(1812),  15  East  612;  Woolley  v.  Clark  (1822),  5 B.  & Aid.  744; 
Codrington  v.  Lloyd  (1839),  8 A.  & E.  449.  But  the  common  law 
affords  no  protection  to  him  who  sued  out  the  warrant. 

In  Turner  v.  Felgate  (1663),  1 Lev.  95,  it  was  decided  that  a 
plaintiff  suing  out  a judgment  and  execution  thereon  was  liable  in 
trespass  to  goods,  after  the  judgment  was  vacated.  Mr.  Justice 
Twysden  was  not  satisfied  with  this  judgment,  given  in  the  time 
of  Glyn,  Chief  Justice  (John  Glyn,  Glynn,  or  Glynne,  C.J.,  Upper 
Bench  1655-1660),  one  reason  being  that  it  made  “a  man  a tres- 
passer by  relation;”  see  also  2 Lev.  173,  174. 

In  the  case  of  a void  writ  it  was  decided  in  Perkin  v.  Proctor 
and  Green,  2 Wils.  382,  that  trespass  lay  against  the  assignees 
under  a commission  of  bankruptcy  where  the  alleged  bankrupt 
was  a person  not  liable  to  be  a bankrupt,  but  that  case  proceeded 
on  the  ground  that  the  commission  of  bankruptcy  was  not  the 
process  of  the  King’s  Court.  In  the  course  of  the  judgment  the 
Court  of  Common  Bench  said  (p.  385):  “ Where  a judgment  is 
vacated  for  irregularity,  the  party  is  never  excused,  if  an  execution 
is  issued  thereupon;  yet  the  sheriff’s  officer  is  excused,  because 
he  has  the  King’s  writ  to  warrant  him.  Turner  v.  Felgate,  1 Lev. 
95 ; 1 Sid.  272.  Though  these  cases  have  been  sometimes  grumbled 
at,  yet  they  are  good  law.  Carth.  275,  2 Stra.  509.”  See  also 
Johnson  v.  Norton  (1624),  2 Rolle  Rep.  442.  Philips  v.  Biron, 
1 Str.  509,  was  a similar  case.  In  Parsons  v.  Lloyd,  2 W.  Bl.  845, 
3 Wils.  341,  the  Court  of  Common  Bench  held  that  in  the  case  of 
a void  writ,  “if  the  defendant  is  injured,  he  is  entitled  to  a remedy 
somewhere:  but  not  against  the  sheriff  or  his  officer,  who  are 
bound  to  obey  the  writ  issued  under  sanction  of  the  Court: 
Plucknet  v.  Grenes  (1671),  2 Keb.  705;  Grene  v.  Jones  (1672),  2 
Keb.  844;  Chancy  v.  Rutter  (1674),  3 Keb.  213;  6 Co.  54a;  10 
Co.  76a,  b.  The  officer  not  being  liable,  the  plaintiff  must  be. 
He  has  procured  the  writ  to  be  sued  out  and  is  answerable  for  all 
its  consequences:”  per  De  Grey,  C.J.,  in  2 W.  Bl.  at  p.  847. 

There  are  a number  of  cases  in  which  the  matter  is  discussed, 
but  Riddell  v.  Pakeman  (1835),  2 C.M.  & R.  30,  contains  so 
satisfactory  a statement  of  the  law  that  I do  not  quote  any  other. 
The  result  is  that,  where  process  is  irregular  only  and  not  void, 
trespass  is  not  maintainable,  the  action  being  on  the  case,  and  the 
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action  of  trespass  being  not  maintainable  till  the  process  is  set 
aside;  but  where  the  process  is  “void  and  a mere  nullity”  trespass 
lies. 

Section  26  of  the  Code  does  not  affect  to  change  the  law  in 
respect  of  the  liability  of  a person  who  procures  a warrant  or  other 
process  to  issue;  and,  consequently,  I think  the  defendant 
liable  for  damages  in  trespass  irrespective  of  the  fact  of 
his  joining  in  the  search,  if  the  warrant  was  void;  while,  if 
the  warrant  was  irregular  only,  he  cannot  be  so  liable  unless 
he  becomes  liable  by  reason  of  his  joining  in  the  search. 
Looking  now  to  that  Act,  sec.  26:  “If  . . .a  warrant  is 

issued  by  a . . . justice  . . . having  jurisdiction 

under  any  circumstances  to  issue  the  warrant,  the  . 
warrant  issued  shall  be  sufficient  to  justify  the  officer  or  person 
thereby  authorised,  to  execute  the  same,  and  every  gaoler  and 
person  lawfully  assisting  in  executing  or  carrying  out  such  . . . 

warrant,  although  the  . . . justice  ...  in  the  partic- 
ular case  had  no  jurisdiction  to  issue  . . . the  warrant 

. ” I am  unable  to  f ollow  the  argument  that  he  cannot  take 
advantage  of  his  own  wrong;  Nullus  commodum  capere  potest  de 
injuria  sua  propria  is  a venerable  maxim  in  our  law:  Broom’s 
Legal  Maxims,  8th  ed.,  p.  233.  But  I have  always  understood  it 
to  mean  no  more  than  that  no  one  can  put  himself  in  a better 
position  by  doing  wrong  than  by  doing  right.  No  one  can 
consciously  do  wrong  and  thereby  be  better  off  than  though  he 
had  done  right.  Here  there  is  no  pretence  of  conscious  wrong- 
doing; the  defendant  did  exactly  what  he  was  directed  to  do  by 
Crown  Attorney,  magistrate,  and  magistrate’s  clerk.  Moreover, 
had  he  done  right  by  filling  out  the  information  in  proper  legal 
form,  he  would  have  been  in  the  same  position  as  he  was  when  he 
left  out  part  of  it — his  wrongdoing,  unconscious  wrongdoing,  if 
wrongdoing  at  all,  did  not  procure  him  a search-warrant  which 
would  have  been  refused  him  had  he  done  right. 

As  is  said  by  Best,  J.,  in  Doe  dem.  Bryan  v.  Bancks  (1821), 
4 B.  & Aid.  401,  at  pp.  409,  410:  “I  take  it  to  be  an  universal 
principle  of  law  and  justice,  that  no  man  can  take  advantage  of 
his  own  wrong.  Now  it  would  be  most  inconsistent  with  that 
principle  to  permit  the  defendant  to  protect  himself  against  the 
consequences  of  this  action,  by  afterwards  setting  up  his  own 
wrongful  act  at  a former  period.” 
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I see  no  reason  in  this  regard  why  he  cannot  appeal  to  the 
protection  of  sec.  26,  if  it  applies,  in  respect  of  his  personal  act  in 
assisting  in  the  search. 

Whether  the  warrant  was  irregular  or  void,  this  section  is 
operative,  and  the  whole  question  is,  whether  “ person  lawfully 
assisting”  covers  the  defendant. 

In  the  interpretation  of  the  law  we  always  bear  in  mind  the 
custom  of  the  community,  the  circumstances  under  which  the  law 
is  passed.  Here  to  interpret  the  words  “ person  lawfully  assisting  ” 
we  should  inquire  what  are  the  persons  who  naturally  and  usually 
do  or  should  assist  in  such  cases. 

In  Hale’s  Pleas  of  the  Crown,  ed.  of  1800,  vol.  2,  ch.  xviii., 
p.  150,  the  very  learned  author  says  that  warrants  “ ought  to  be 
directed  to  constables  and  other  public  officers  . . . tho’ 

it  is  fit  the  party  complaining  should  be  present  and  assistant, 
because  he  knows  his  goods.” 

In  5 Burn’s  Justice  of  the  Peace  (Maule’s  edition,  1869),  p. 
1183,  it  is  said:  “The  owner  of  the  goods,  or  some  person  who  can 
point  them  out,  usually  accompanies  the  officer.”  See  also 
Hamilton  v.  Colder,  23  N.B.R.  373,  at  p.  388.  And  this  is  known 
to  be  the  usual  if  not  the  universal  practice;  any  other  would  be 
most  inconvenient  if  not  absurd. 

I think  the  owner  of  the  goods,  being  “present  and  assistant,” 
must  necessarily  be  a “person  lawfully  assisting”  in  executing 
the  warrant.  If  it  were  intended  to  restrict  the  protection  to 
officers,  nothing  would  have  been  easier  than  to  do  so  in  so  many 
words. 

I think  therefore  the  defendant  is  protected  against  liability 
in  respect  of  his  personal  act  as  such.  Of  course  if  he  is  liable 
for  putting  the  law  in  motion  and  issuing  a void  warrant,  the 
personal  act,  being  part  of  the  consequences  of  the  void  warrant, 
will  or  may  be  matter  of  special  damage,  just  as  though  the 
personal  act  had  been  committed  by  another. 

The  conclusion  I have  arrived  at  is  that  the  defendant  if  liable 
at  all  is  liable  simply  qua  prosecutor,  and  that  depends  upon 
whether  the  warrant  was  void  or  only  irregular.  If  the  former, 
nothing  in  the  Code  protects  him;  if  the  latter,  he  is  protected 
by  the  general  law. 
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The  verdict  proceeded  on  a wrong  basis,  and  the  judgment 
should,  if  the  defendant  desires  it,  be  set  aside;  but  whether  the 
action  should  be  dismissed  depends  on  whether  the  warrant  was 
void  or  only  irregular. 

There  are  apparently  reasons  why  we  should  not  hold  the 
warrant  to  be  an  absolute  nullity.  Here  the  magistrate  had 
jurisdiction  over  the  subject-matter,  the  facts  existed  which 
would  justify  the  issue  of  the  search-warrant,  and  the  only  defect 
was  that  the  facts  were  not  set  out  in  writing  in  the  information. 

Moreover,  that  it  was  merely  irregular  and  not  void,  is,  I 
think,  suggested  in  Rex  v.  Kehr,  11  O.L.R.  517,  which  followed 
Regina  v.  Walker,  13  O.R.  83.  In  the  Walker  case  Chief 
Justice  Cameron  said  that,  as  the  grounds  of  suspicion  were  not 
stated  in  the  information,  “this  warrant  was  illegally  and  improp- 
erly obtained,  and  must  be  quashed”  (p.  95) — not  “this  warrant 
is  void.”  It  will  be  observed  that  in  Rex  v.  Kehr  the  matter  was 
argued  at  great  length,  and  the  Court  gave  an  elaborate  judgment, 
concluding  “that  the  warrant  . . . was  . . . illegally 

and  improperly  obtained  and  must  be  quashed”  (p.  524).  More- 
over, as  a term  of  quashing  the  search-warrant,  it  was  provided 
“that  no  action  shall  be  brought  against  the  police  magistrate 
. ” — a term  apparently  inconsistent  with  the  view  that  it 
was  void. 

In  Riddell  v.  Pakeman,  2 C.M.  & R.  30,  an  affidavit  had  not 
been  in  the  statutory  form,  and  a capias  wrongly  issued  thereon; 
but  it  was  held  that  the  process  so  wrongly  issued  was  only  voidable 
and  not  void.  Alderson,  B.,  at  p.  34,  indicates  the  practice 
followed  in  Rex  v.  Kehr : “When  process  is  set  aside  for  irregularity, 
the  Court  in  general  make  it  part  of  the  terms,  that  the  defendant 
shall  bring  no  action.”  But  nowhere  is  there  an  express  decision 
or  even  dictum  that  a search-warrant  issued  as  this  was,  was  not 
void,  and  the  authorities  seem  uniform  in  the  contrary  sense. 

The  American  cases  cited  in  19  Encyc.  of  PI.  & Pr.,  pp.  327, 
328,  wholly  support  the  proposition  that  a search-warrant  issued 
as  this  was  is  void.  See  also  35  Cyc.  1266;  Gruon  v.  Raymond 
(1814),  1 Conn.  40;  Tracy  v.  Williams  (1821),  4 Conn.  107; 
Allen  v.  Gray  (1836),  11  Conn.  95;  White  v.  Wagar  (1898),  83 
111.  App.  592;  affirmed  in  S.C.  (1900),  185  111.  195. 
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The  ground  of  such  decisions  is  that  inferior  Courts  must  keep 
within  their  jurisdiction,  and  anything  done  outside  that  juris- 
diction is  void,  whether  there  is  want  of  jurisdiction  over  the 
person  (10  Co.  70),  or  the  offence  or  the  process  (Hob.  63).  As 
is  said  in  Tracy  v.  Williams , 4 Conn,  at  p.  113:  “For  error  in 
opinion,  however  palpable  and  flagrant,  no  Justice  . 
is  responsible  in  trespass,  if  ...  he  had  jurisdiction,  and 
proceeded  regularly.  But  if  he  has  not  jurisdiction  over  the  person, 
and  process,  and  subject-matter,  his  acts  in  the  assumed  capacity 
of  a judge,  are  void.  In  the  case  supposed,  he  is  not  a judge; 
and  the  authority  exercised  by  him,  perhaps  with  the  best  motives, 
is  nothing  better  than  mere  usurpation.” 

So  in  Jones  v.  German,  [1896]  2 Q.B.  418,  [1897]  1 Q.B.  374, 
Lord  Russell  of  Killowen  and  the  Court  of  Appeal  did  not  doubt 
that  trespass  would  lie  against  a magistrate  who  issued  a search- 
warrant  on  an  insufficient  information,  though  in  the  particular 
case  they  decided  that  the  information  was  sufficient. 

It  is  true  that  Holroyd,  J.,  says  in  Elsee  v.  Smith,  1 Dowl.  & 
Ry.  97,  at  pp.  104,  105:  “If  the  warrant  issued  without  due 
authority  on  the  part  of  the  magistrate,  that  would  be  trespass 
in  the  magistrate;  but  it  by  no  means  follows  that  it  is  trespass 
in  the  person  who,  by  laying  the  information  before  the  magistrate, 
is  the  cause  or  instrument  on  which  the  magistrate  acts  in  granting 
his  warrant;”  but  an  examination  of  the  facts  of  the  case  shews 
that  there  was  authority  in  the  magistrate  to  issue  the  warrant, 
and  that  the  action  against  the  party  was  properly  in  case  not  in 
trespass. 

The  old  and  frequently  cited  case  of  Smith  v.  Bouchier,  2 Str. 
993,  seems  to  me  conclusive.  The  plaintiff  sued  five  defendants 
in  trespass  and  false  imprisonment  (a  form  of  trespass) : Bouchier, 
having  the  privilege  of  the  University  of  Oxford,  made  a complaint 
before  the  Vice-Chancellor  of  the  University  that  he  had  a cause 
of  action  against  the  plaintiff  for  £1,000,  and  that  he  suspected 
he  would  run  away.  The  Vice-Chancellor  issued  his  warrant, 
and  the  three  other  defendants  arrested  and  confined  the  plaintiff. 
The  Court  of  the  Vice-Chancellor  had  authority  to  issue  such  a 
warrant  on  the  oath  that  the  complainant  believed  the  debtor 
would  not  appear  but  would  run  away.  The  Court  held  that 
believe  and  suspect  are  not  the  same;  that  the  Vice-Chancellor 
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had  no  jurisdiction  to  issue  the  warrant;  and  that,  while  the 
officer  and  gaoler  might  have  been  excused  had  they  pleaded 
properly,  the  Vice-Chancellor  and  Bouchier  were  liable  in  trespass. 
The  possible  excuse  of  the  officer  and  gaoler  has  been  questioned — 
Perkin  v.  Proctor  and  Green,  2 Wils.  385 — as  the  proceedings  were 
coram  non  judice  and  a mere  nullity;  but  I do  not  find  that  the 
judgment  against  the  Vice-Chancellor  and  the  party  moving, 
i.e.,  Bouchier,  has  ever  been  questioned,  much  less  overruled. 

I think,  therefore,  that  in  the  present  case  an  action  in  trespass 
lay  against  not  only  the  magistrate  but  also  the  defendant.  The 
damages  would  be  allowed  for  all  the  consequences  of  the  issue 
of  the  search-warrant;  and,  therefore,  the  defendant  may  be  well 
advised  to  submit  to  judgment  for  the  amount  awarded  rather  than 
ask  for  a new  assessment  on  a different  principle.  If  so,  the 
appeal  should  be  dismissed  with  costs.  If  not,  the  appeal  should 
be  allowed  and  a new  trial  ordered.  Costs  here  and  below  in  the 
cause. 

Appeal  dismissed  (Riddell,  J.,  dissenting). 


[ORDE,  J.] 

James  Richardson  & Sons  Limited  v.  J.  McCarthy  & Sons 

Co.  Limited. 

Company — Mortgage  Made  by  Trading  Company — Irregularities  in  Passing  of 
Resolutions  Authorising  Execution — Failure  to  Prove  Knowledge  of  Mort- 
gagee— Agency  of  Company’ s Manager  for  Mortgagee  not  Proved — Powers 
of  Company — Ontario  Companies  Act,  1907,  7 Edw.  VII.  ch.  34,  sec.  78 — 
Security  for  Price  of  Goods  Sold  to  Company  and  Advances  Made  and  to  be 
Made — Powers  of  Directors — “ Indoor  Management”  of  Company — 
Presumption  of  Regularity — Mortgagee  not  Put  upon  Inquiry — Failure  to 
File  Mortgage  in  Office  of  Provincial  Secretary — Directory  Provision  of 
Statute  (sec.  78). 

The  defendants,  a trading  company  incorporated  in  1895,  under  the  Ontario 
Joint  Stock  Letters  Patent  Act  then  in  force,  were  heavily  indebted  to  a 
trading  partnership;  and,  before  1906,  upon  the  suggestion  of  the  partner- 
ship, took  into  their  employment  as  manager  M.,  who  was  related  to  a 
member  of  the  partnership.  The  plaintiff  company  was  incorporated  in 
1909  and  took  over  the  business  of  the  partnership.  The  indebtedness  of 
the  defendants  continued,  as  owing  to  the  plaintiffs,  and  in  April,  1910, 
amounted  to  $19,378. 19.  A mortgage  upon  their  land  was  then  made  by  the 
defendants  to  the  plaintiffs  for  $20,000  to  cover  liabilities  for  goods  pur- 
chased, for  advances  made  to  enable  the  defendants  to  discharge  other 
liabilities,  and  for  future  advances.  The  mortgage-deed  purported  to  be 
duly  executed  under  the  seal  of  the  defendant  company  and  the  hands  of 
its  president  and  secretary,  and  was  duly  registered  in  the  land  registry 
office,  but  was  not  filed  in  the  office  of  the  Provincial  Secretary: — 
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Held,  upon  the  evidence,  that  the  plaintiffs  had  no  knowledge  of  any 
irregularity  in  the  execution  or  giving  of  the  mortgage,  and  knowledge 
was  not  to  be  attributed  to  them  because  of  M.  having  such  knowledge, 
for  M.  did  not  represent  the  plaintiffs  as  their  agent  and  they  had  no  control 
over  him  and  he  was  not  accountable  to  them  in  any  way. 

It  was  admitted  that  if  the  validity  of  the  mortgage  depended  alone  upon 
the  regularity  of  the  meetings  of  the  directors  and  shareholders  at  which 
the  resolution  authorising  its  execution  was  passed,  it  could  not  be  sup- 
ported : — 

Held,  that  the  mortgage  was  one  which  the  directors  had  power  to  give  (sec. 
78  of  the  Ontario  Companies  Act,  1907,  7 Edw.  VII.  ch.  34),  the  liability 
which  it  purported  to  secure  being  such  as  was  enforceable  by  the  plaintiffs 
against  the  defendant  company;  and  the  plaintiffs  were  not  put  upon 
inquiry  as  to  the  regularity  of  the  resolutions  authorising  its  execution — 
it  was  a case  of  the  “indoor  management”  of  the  company  which  those 
dealing  with  the  company  were  entitled  to  presume  was  regularly  con- 
ducted. 

Royal  British  Bank  v.  Turquand  (1856),  6 E.  & B.  327,  Mahony  v.  East  Holy- 
ford  Mining  Co.  (1875),  L.R.  7 H.L.  869,  893,  894,  and  McKnight  Con- 
struction Co.  v.  Vansickler  (1915),  51  Can.  S.C.R.  374,  followed. 

Re  Pakenham  Pork  Packing  Co.  (1906),  12  O.L.R.  100,  and  Manes  Tailoring 
Co.  v.  Willson  (1906),  12  O.L.R.  100,  distinguished. 

Held,  also,  that  failure  to  file  the  mortgage  in  the  office  of  the  Provincial 
Secretary,  as  required  by  sec.  78,  did  not,  as  between  the  plaintiffs  and 
defendants,  invalidate  the  mortgage — the  requirement  was  merely  directory. 

An  appeal  by  the  defendants  from  a certificate  of  the  Local 
Master  at  Ottawa  of  his  finding,  upon  a reference,  that  the 
plaintiffs’  claim  upon  a second  mortgage  should  be  allowed. 

December  18,  1920.  The  appeal  was  heard  by  Orde,  J.,  in 
the  Weekly  Court,  Ottawa. 

W.  C.  McCarthy,  for  the  defendants. 

George  F.  Henderson,  K.C.,  for  the  plaintiffs. 

January  11,  1921.  Orde,  J. ; — This  is  an  action  for  foreclosure 
brought  by  the  plaintiffs  as  assignees  of  a first  mortgage  given  by 
the  defendant  company.  The  plaintiffs  also  hold  a second  mort- 
gage from  the  defendant  company  for  $20,000,  and  on  the  refer- 
ence filed  a claim  in  respect  thereof  in  the  Master’s  office.  The 
defendant  company  is  in  the  course  of  being  wound  up,  but  the 
action  was  brought  or  continued  by  leave  given  in  the  winding-up 
proceedings. 

Upon  the  reference  the  validity  of  the  second  mortgage  was 
contested  by  the  defendants.  The  Local  Master  at  Ottawa  has 
determined  that  contest  in  favour  of  the  plaintiffs,  and  has  so 
certified.  From  his  certificate  the  defendants  now  appeal. 

The  defendant  company  was  incorporated  by  letters  patent, 
on  the  17th  May,  1895,  under  the  Ontario  Joint  Stock  Companies 
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Letters  Patent  Act  then  in  force,  and  carried  on  business  at  Brock- 
ville.  The  plaintiff  company  was  incorporated  in  1909  and  took 
over  the  business  of  the  partnership  firm  of  James  Richardson  & 
Sons,  which  had  theretofore  been  carried  on  at  Kingston.  The 
defendants  had  for  many  years  had  business  dealings  with  the 
Richardson  firm  and  had  become  heavily  indebted  to  them. 
Some  time  prior  to  1906  the  defendants,  at  the  instance  or  sugges- 
tion of  the  Richardsons,  took  into  their  employ  as  manager  one 
Joseph  McAdam,  who  was  a brother-in-law  of  one  of  the  Richard- 
sons. The  defendants  contended  on  the  reference  that  McAdam 
was  the  agent  or  representative  of  the  Richardson  firm  and 
afterwards  of  the  plaintiff  company,  and  had  been  put  in  charge 
and  control  of  the  defendants’  business  to  protect  the  plaintiffs’ 
interests  as  large  creditors  of  the  defendants.  The  learned 
Master  has  found  that  there  was  no  such  agency,  and  I see  no 
reason  for  disagreeing  with  his  decision  in  that  respect.  That 
McAdam  was  appointed  at  the  instance  or  suggestion  of  the 
Richardsons  is,  I think,  quite  clear,  and  I think  it  may  be  assumed 
that  he  was  appointed  because  it  was  hoped  that  his  management 
would  so  improve  the  defendants’  business  as  to  enable  them  to 
pay  off  their  indebtedness  to  the  Richardsons;  but  there  was  no 
evidence  whatever  that  the  Richardsons  or  the  plaintiffs  had  any 
control  over  McAdam  or  that  he  was  accountable  to  them  or 
they  to  him  in  any  way.  It  appears  to  have  been  an  example 
of  what  is  not  at  all  an  uncommon  practice,  of  a debtor  getting 
an  extension  of  time  by  consenting  to  reorganise  his  business 
arrangements  by  taking  in  some  one  as  manager  who  is  'persona 
grata  to  the  creditors. 

On  the  22nd  April,  1910,  the  defendants  were  indebted  to  the 
plaintiffs  for  goods  sold  and  moneys  advanced  in  the  sum  of 
$19,378.19,  and  on  that  date  the  mortgage  in  question  was  executed 
by  the  defendants  in  favour  of  the  plaintiffs  for  $20,000,  to  be 
paid  in  five  years  from  that  date  without  interest.  The  mortgage 
recited  that  the  mortgagors  had  from  time  to  time  purchased 
grain  and  coal  from  the  mortgagees  upon  credit;  that  the  mort- 
gagees had  also  advanced  moneys  to  the  mortgagors  to  pay  other 
liabilities  of  the  mortgagors,  the  whole  to  the  extent  of  $19,378.19; 
that  the  mortgagors  had  agreed  to  execute  this  mortgage  “for 
the  purpose  of  securing  the  said  amount  now  owing  to  the  mort- 
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gagees,  and  also  to  secure  any  other  advances  and  credits  to  be 
made  or  given  by  the  mortgagees  to  the  mortgagors,  the  intent 
being  that  this  mortgage  is  given  as  collateral  security  for  the 
present  or  any  future  indebtedness  of  the  mortgagors  to  the 
mortgagees,  notwithstanding  the  covenants  entered  into  on  the 
part  of  the  mortgagors.”  The  mortgage  was  executed  under  the 
corporate  seal  of  the  defendants  and  the  signatures  of  T.  C. 
McCarthy  as  president  and  J.  McAdam  as  secretary.  The 
mortgage  was  duly  registered  in  the  registry  office  for  the  County 
of  Grenville  on  the  14th  May,  1910,  but  was  not  filed  in  the 
office  of  the  Provincial  Secretary. 

The  learned  Master  finds  that  there  were  such  irregularities 
in  the  manner  in  which  the  mortgage  was  obtained  as  would 
render  it  invalid  if  the  plaintiffs  had  knowledge  of  such  irregu- 
larities, but  that  McAdam  was  not  the  representative  or  agent 
of  the  plaintiffs,  and  that  they  were  not  fixed  with  knowledge  of 
the  irregularities,  and  that  therefore  the  mortgage  is  a good 
and  valid  security. 

There  was  no  evidence  to  establish  any  knowledge  on  the 
part  of  the  plaintiffs  of  any  irregularity  in  the  execution  or  giving 
of  the  mortgage,  apart  from  McAdam’s  knowledge;  and,  as  I 
have  held  that  McAdam  did  not  represent  the  plaintiffs,  the 
only  question  remaining  to  be  dealt  with  is  whether  the  mortgage 
may  not  be  invalid  in  spite  of  the  plaintiffs’  lack  of  knowledge  of 
any  irregularities. 

It  was  admitted  on  the  argument  that  if  the  validity  of  the 
mortgage  in  the  hands  of  the  plaintiffs  depended  alone  upon  the 
regularity  of  the  meetings  of  the  directors  and  shareholders  which 
passed  the  resolution  authorising  its  execution,  it  could  not  be 
supported.  But  the  plaintiffs  contend,  and  the  Master  has  held, 
that  the  plaintiffs  are  entitled,  by  reason  of  their  lack  of  know- 
ledge of  these  irregularities,  to  hold  the  mortgage  as  a valid 
security  as  against  the  defendants. 

The  Act  which  at  the  time  when  this  mortgage  was  given 
governed  the  defendant  company’s  power  to  borrow  money  and  to 
give  securities  was  the  Ontario  Companies  Act  of  1907,  7 Edw. 
VII.  ch.  34.  Section  73  empowers  the  directors  to  make  by-laws 
for  borrowing  money,  and  sec.  74  provides  that  no  such  by-law 
shall  take  effect  until  it  has  been  confirmed  by  a vote  of  two- 
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thirds  in  value  of  the  shareholders  present  or  represented  at  a 
special  general  meeting.  But  sec.  78,  which  gives  the  directors 
power  to  mortgage,  makes  no  provision  for  confirmation 
by  the  shareholders.  The  material  portions  of  this  section  are 
as  follows:  “The  directors  may  charge,  hypothecate,  mortgage, 
or  pledge  any  or  all  of  the  real  or  personal  property  ...  * 

of  the  corporation  to  secure  any  bonds,  debentures  or  other  securi- 
ties or  any  liability  of  the  corporation,  and  a duplicate  original 
of  such  . . . mortgage  . . . shall  be  forthwith  filed  in 

the  office  of  the  Provincial  Secretary  as  well  as  registered  under  the 
provisions  of  any  other  Act  in  that  behalf.” 

For  purposes  of  reference  it  may  be  convenient  to  note  that 
secs.  73,  74,  and  78  of  the  Act  of  1907  correspond  to  secs.  78,  79, 
and  82  respectively  of  the  present  Act,  R.S.O.  1914,  ch.  178. 

Section  78  in  the  clearest  terms  confers  upon  the  directors, 
without  special  authority  from  the  shareholders,  full  power  to 
mortgage  the  property  of  the  company  to  secure  any  “liability” 
of  the  company:  Hammond  v.  Bank  of  Ottawa  (1910),  22  O.L.R.  73. 

Leaving  aside  for  the  moment  the  question  whether  or  not 
the  directors  acted  regularly  in  giving  this  mortgage,  is  the 
liability  which  it  purports  to  secure  such  as  was  enforceable  by 
the  plaintiffs  against  the  company?  If  so,  then  the  directors  could 
give  the  mortgage.  Mr.  McCarthy  argues  that  the  defendant 
company  failed  to  comply  with  certain  imperative'  requirements 
of  the  Act,  and  that  the  plaintiffs  were  bound,  before  granting 
the  credit  or  making  the  advances,  to  ascertain  whether  or  not 
the  necessary  resolutions  and  by-laws  had  been  passed. 

The  mortgage  is  given  to  cover  liabilities  of  three  distinct 
kinds:  (a)  for  goods  purchased;  (b)  for  advances  made  to  enable 
the  defendants  to  discharge  other  liabilities;  and  (c)  for  future 
advances.  There  was  nothing  before  me  to  shew  in  what  pro- 
portions the  plaintiffs’  claim  as  proved  on  the  reference  was 
divided  among  these  three  classes  of  liability.  The  indebtedness 
of  $19,378.19  which  existed  in  1910  doubtless  continued  and  was 
increased  from  time  to  time,  and  it  may  have  been  reduced  and 
again  increased,  but  no  special  argument  was  advanced  upon  this 
point.  The  defendant  company  was  a trading  company;  as  such 
it  had  the  power  to  incur  liabilities  in  the  ordinary  course  of 
business  in  the  purchase  of  goods.  For  any  such  liability  the 
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directors  had,  by  virtue  of  sec.  78,  ample  power  to  mortgage 
without  going  to  the  shareholders  for  authority.  It  was,  however, 
strenuously  argued  that  the  directors  could  not  borrow  money 
without  the  authority  of  a by-law  passed  and  confirmed  under 
secs.  73  and  74,  and  that  those  provisions  were  imperative;  and 
that,  in  the  absence  of  such  a by-law,  the  plaintiffs  could  not 
recover  any  moneys  advanced.  I do  not  think  it  is  necessary 
for  me  to  go  into  the  question  whether  or  not  the  directors  of  a 
trading  company  are  excluded,  by  the  express  provisions  of 
secs.  73  and  74,  from  exercising  its  common  law  power  to  borrow 
money.  The  mortgage  recites  that  the  advances  had  been  made 
by  the  plaintiffs  “to  pay  other  liabilities”  of  the  defendants.  It 
is  not  suggested  that  they  were  not  so  applied.  It  is  well  estab- 
lished that  one  who  lends  to  a company  money  which  is  borrowed 
by  the  company  in  excess  of  its  powers  may  nevertheless  recover 
if  the  moneys  are  in  fact  used  to  pay  either  existing  or  future 
legitimate  liabilities  of  the  company,  and  that  the  lender  is  entitled 
to  hold  any  securities  given  him  by  the  company  in  respect  of  the 
moneys  so  advanced:  Blackburn  Building  Society  v.  Cunliffe 
Brooks  & Co.  (1881),  22  Ch.D.  61;  Baroness  Wenlock  v.  River 
Bee  Co.  (1887),  19  Q.B.D.  155;  In  re  Wrexham  Mold  and  Connah’s 
Quay  R.W.  Co.,  [1899]  1 Ch.  440.  This  equitable  principle 
would  apply  not  only  to  the  advances  already  made  at  the  date 
of  the  mortgage  but  to  any  future  advances.  There  was  nothing 
before  me  to  indicate  that  the  future  advances  (if  there  were  any) 
were  made  otherwise  than  in  discharging  legitimate  obligations 
of  the  company.  Undfer  these  circumstances,  the  obligation  to 
repay  the  moneys  advanced  by  the  plaintiffs  would  be  a liability 
upon  the  same  footing  as  the  liability  in  respect  of  the  purchased 
goods,  for  which  the  directors  could  give  a mortgage  under  sec.  78. 

The  mortgage  being  one  which  the  directors  had  power  to  give, 
were  the  plaintiffs  put  upon  any  inquiry  as  to  the  regularity  of  the 
resolutions  authorising  its  execution?  The  mortgage  appears  to 
have  been  the  subject  of  some  correspondence  as  to  its  terms 
prior  to  its  execution  and  delivery  to  the  plaintiffs.  It  purports 
to  be  duly  executed  under  the  corporate  seal  and  the  hands  of 
the  company’s  president  and  secretary.  Were  the  plaintiffs 
bound  to  make  any  inquiry  as  to  the  regularity  of  the  meetings 
at  which  the  authority  for  the  mortgage  was  given?  This  is,  in 
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my  judgment,  clearly  a case  of  the  “indoor  management”  of  the 
company,  which  those  dealing  with  the  company  are  entitled  to 
presume  is  regularly  conducted,  and  as  to  which  they  are  not 
put  upon  inquiry:  Lord  Hatherley  in  Mahony  v.  East  Holyford 
Mining  Co.  (1875),  L.R.  7 H.L.  869,  at  pp.  893,  894.  The  principle 
laid  down  in  Royal  British  Bank  v.  Turquand  (1856),  6 E.  & B. 
327,  is  so  well  established  that  it  is  only  necessary  to  cite  authorities 
as  examples  of  its  application.  The  recent  case  in  the  Supreme 
Court  of  Canada  of  McKnight  Construction  Co.  v.  V ansickler 
(1915),  51  Can.  S.C.R.  374,  24  D.L.R.  298,  will  be  sufficient  for 
that  purpose. 

The  cases  referred  to  by  Mr.  McCarthy  in  support  of  his  con- 
tention that  the  provisions  of  a statute  must  be  strictly  complied 
with  do  not  disturb  the  broad  principle  enunciated  in  Royal 
British  Bank  v.  Turquand.  I find  on  examination  that  they  all 
arose  under  entirely  different  circumstances,  to  which  different 
principles  apply.  For  example,  in  Re  Pakenham  Pork  Packing 
Co.  (1906),  12  O.L.R.  100,  it  was  held  that  the  directors  could  not 
delegate  to  a subordinate  officer  their  duty  in  respect  of  the 
allotment  of  shares.  Apart  from  the  fact  that  that  was  a case 
where  the  company  was  seeking  to  escape  the  consequences  of 
its  own  irregularities,  which  distinguishes  it  from  this  case,  where 
it  is  attempting  to  take  advantage  of  its  own  irregularities,  there 
is  no  point  of  resemblance  between  the  formalities  surrounding  the 
subscription  for  and  the  allotment  of  shares  in  a company,  and  a 
contract  to  pay  for  goods  supplied  or  to  repay  moneys  lent. 
Manes  Tailoring  Co.  v.  Willson  (1907),  14  O.L.R.  89,  involved  the 
validity  of  the  issue  of  certain  preference  shares. 

Counsel  for  the  defendants  further  urged  that  failure  to  file 
the  mortgage  in  the  office  of  the  Provincial  Secretary,  as  required 
by  sec.  78,  invalidated  the  mortgage.  His  only  authority  for  this 
proposition  was  a British  Columbia  case,  Dalton  v.  Dominion 
Trust  Co.  (1918),  25  B.C.R.  240.  What  bearing  that  case  has 
upon  the  point  here  I am  unable  to  discover.  The  Court  held 
there  that  sec.  103  of  the  British  Columbia  Act  did  not  apply 
because  the  real  question  involved  was,  which  of  two  charges,  both 
equitable,  had  priority.  Apart  from  that,  sec.  102  of  the  British 
Columbia  Act  is  designed  for  the  protection  of  subsequent  pur- 
chasers and  mortgagees.  It  corresponds  in  its  nature  to  the 
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provisions  of  our  Bills  of  Sale  and  Chattel  Mortgage  Act,  by 
declaring  that  mortgages  of  a company’s  lands  if  not  filed  with  the 
Registrar  of  Companies  within  a certain  time  shall  be  void  as 
against  bond  fide  purchasers  and  mortgagees  for  value,  and  as 
against  creditors  and  the  liquidator. 

Section  78  of  the  Ontario  Act  of  1907  merely  says  that  the 
mortgage  “shall  be  forthwith  filed  in  the  office  of  the  Provincial 
Secretary  as  well  as  registered  under  the  provisions  of  any  other 
Act  in  that  behalf.”  Does  failure  to  comply  with  this  provision 
render  the  mortgage  void  as  between  the  company  and  the  mort- 
gagees? I do  not  think  so.  Just  what  was  intended  by  the 
direction  to  file  the  mortgage  in  the  office  of  the  Provincial 
Secretary  is  not  clear.  The  Act  imposes  no  penalty  for  failure 
to  file  and  is  silent  as  to  the  effect  of  such  failure  upon  the  mortgage 
itself  or  the  rights  of  the  parties.  The  Act  does  not  say  that 
until  so  filed  the  mortgage  shall  have  no  force  or  validity,  and  it 
is,  therefore,  presumably  a valid  mortgage  as  between  the  parties 
to  it  before  it  is  filed.  Nor  does  the  Act  say  by  whom  it  is  to  be 
filed,  the  company  or  the  mortgagee.  The  only  thing  to  shew 
what  is  intended  is  perhaps  afforded  by  the  reference  to  registration 
under  any  other  Act.  The  only  other  Acts  would  be  the  Registry 
Act,  the  Land  Titles  Act,  the  Bills  of  Sale  and  Chattel  Mortgage 
Act,  or  such  other  Acts,  if  any,  as  provide  for  registration,  not 
for  the  protection  of  the  mortgagee  but  for  the  protection  of 
subsequent  purchasers  and  mortgagees  and  of  creditors.  It  may 
be  that  filing  with  the  Provincial  Secretary  was  intended  to  be 
supplementary  to  registration  under  any  such  other  Act.  As 
filing  with  the  Provincial  Secretary  is  coupled  with  the  registration 
under  any  other  Act,  if  it  were  to  be  held  that  the  direction  to 
file  with  the  Provincial  Secretary  is  so  imperative  that  failure  to 
do  so  would  invalidate  the  mortgage,  then,  to  be  consistent,  as. 
the  direction  to  register  under  any  other  Act  is  equally  imperative, 
failure  to  register  in  the  registry  office  would  also  invalidate  the 
mortgage,  even  as  against  the  mortgagor  company.  This  would 
be  importing  into  the  law  of  registration  a new  principle,  so  far 
as  companies  are  concerned,  which  cannot  have  been  intended, 
I can  regard  the  requirement  to  file  with  the  Provincial  Secretary 
as  directory  merely,  enforceable  possibly  against  the  company 
at  the  suit  of  the  Attorney-General,  or  subjecting  the  company 
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to  such  penalties  as  are  imposed  for  the  breach  of  any  provincial 
statute.  Whether  failure  to  file  would  impair  the  mortgagee’s 
position  as  against  a subsequent  bond  fide  purchaser  or  mortgagee 
for  value,  I am  not  called  upon  to  decide.  As  between  the  defend- 
ant company  and  the  plaintiffs,  I hold  that  failure  to  file  the 
mortgage  in  no  way  affected  its  validity. 

The  defendants’  appeal  from  the  certificate  of  the  Local 
Master  will  therefore  be  dismissed  with  costs. 


[ORDE,  J.] 


Cheeseworth  v.  City  of  Toronto. 


Injunction — Powers  of  Court — Judicature  Act,  sec.  17 — City  Corporation — 
Permit  for  Erection  of  Buildings — Resolution  of  Council  Authorising — 
Property  Purchased  on  Faith  of — Proposal  to  Rescind  Resolution — Report 
of  Board  of  Control — Corporation  and  Council  Restrained  from  Rescinding 
Former  Resolution. 

The  Court,  having,  under  sec.  17  of  the  Judicature  Act,  power  to  grant  an 
injunction  where  it  appears  to  be  “just  and  convenient,”  is  not  restricted 
to  cases  where  there  is  no  other  remedy;  nor  must  it  wait  until  the  other 
party  has  entered  upon  the  doing  of  the  injurious  act — if  there  is  reasonable 
ground  to  believe  that  a threat  may  be  carried  into  operation,  an  injunction 
may  be  granted. 

Aslatt  v.  Corporation  of  Southampton  (1880),  16  Ch.  D.  143,  followed. 

The  plaintiff,  desiring  to  establish  a dry-cleaning  plant  upon  certain  premises 
in  a city,  entered  into  negotiations  with  the  owners  for  the  purchase  thereof, 
and  it  was  arranged  that  the  owners  should  apply  to  the  city  corporation 
for  the  usual  permit.  The  application  was  approved  by  a committee  of 
the  City  Council,  and  the  committee’s  recommendation  was  adopted  by 
resolution  of  the  Council.  Six  months  later,  after  the  plaintiff  had  com- 
pleted the  purchase  of  the  property  and  taken  steps  to  erect  her  buildings, 
the  Board  of  Control,  in  a report  to  the  Council,  recommended  the  rescission 
of  the  former  recommendation  and  resolution: — 

Held,  that  the  plaintiff  was  entitled  at  that  stage  to  an  injunction  restraining 
the  corporation  and  council  from  rescinding  the  recommendation  and 
resolution. 


Motion  by  the  plaintiff  to  continue  an  interim  injunction, 
turned  by  consent  into  a motion  for  judgment. 

January  10.  The  motion  was  heard  by  Orde,  J.,  in  the 
Weekly  Court,  Toronto. 

W.  D.  McPherson,  K.C.,  for  the  plaintiff. 

C.  M.  Colquhoun,  for  the  defendants. 
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January  12.  Oede,  J.: — It  was  agreed  that  this  motion  to 
continue  the  interim  injunction  be  turned  into  a motion  for 
judgment. 

The  plaintiff,  desiring  to  establish  a dry-cleaning  plant  on 
certain  premises  in  rear  of  Pendrith  street,  entered  into  negotia- 
tions with  the  owners  for  the  purchase  thereof,  and  it  was  arranged 
that  the  owners  should  apply  to  the  defendant  corporation  for  the 
usual  permit.  This  application  was  considered  and  approved 
by  the  Property  Committee  of  the  City  Council,  and  the  Com- 
mittee’s recommendation  was  adopted  by  the  City  Council  on  the 
25th  May,  1920.  The  plaintiff  thereupon  completed  the  purchase 
of  the  property,  and  took  steps  to  erect  her  buildings.  To  this 
certain  persons  residing  in  the  neighbourhood  took  strong  objection ; 
and,  in  addition  to  commencing  an  action  for  an  injunction  to 
restrain  the  plaintiff  from  erecting  the  building,  made  application  to 
the  Property  Committee  to  rescind  the  recommendation  which  it  had 
previously  made.  After  a motion  for  an  interim  injunction  in  that 
action  had  been  dismissed,  the  action  was  discontinued,  but  the 
effort  to  have  the  recommendation  of  the  Property  Committee 
and  the  Council’s  resolution  of  the  25th  May,  1920,  rescinded  was 
continued,  with  the  result  that  the  Board  of  Control,  by  its  report 
No.  27,  dated  the  17th  December,  1920,  recommended  to  the 
Council  that  the  recommendation  of  the  Property  Committee 
which  the  Council  had  by  resolution  adopted  on  the  25th  May, 
1920,  be  rescinded. 

This  action  was  thereupon  brought  for  an  injunction  to  restrain 
the  defendant  corporation  from  adopting  the  report  of  the  Board 
o Control. 

Counsel  for  the  defendant  opposes  the  motion  on  the  ground 
that  the  action  is  premature;  that  the  report  of  the  Board  of 
Control  is  a mere  report  having  no  legal  effect  until  its  adoption 
by  the  City  Council;  that  it  does  not  follow  that  it  will  be  adopted 
by  the  Council;  and  that  until  the  Council  has  adopted  it  the 
plaintiff  has  no  cause  for  complaint.  There  is,  of  course,  much 
force  in  the  argument  that  a report  or  recommendation  from  the 
Board  of  Control  is  ineffective  until  it  has  been  adopted  by  the 
Council,  and  the  argument  would  have  much  greater  force  if  the 
Council  had  not  already,  by  its  resolution  of  the  25th  May  last, 
come  to  a final  and  definite  decision  in  the  matter,  upon  which  the 
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plaintiff  had  acted.  It  may  well  be  urged  in  answer  to  the  plain- 
tiff’s action  that,  if  the  resolution  of  the  25th  May  binds  the 
defendants,  so  as  to  render  futile  any  further  interference  with  the 
plaintiff’s  building  operations  and  to  be  a complete  defence 'to 
any  action  which  the  defendants  might  take  to  restrain  the  plain- 
tiff, then  the  plaintiff  ought  to  await  such  action  and  not  seek  to 
forestall  it  by  an  injunction.  But  the  City  Council  is  a 
powerful  body,  with  power  not  of  an  administrative  but  of  a 
legislative  character,  and  the  threat  or  suggestion  of  proceedings 
to  prevent  the  plaintiff  from  building  may  seriously  hamper  the 
plaintiff  in  borrowing  money  to  complete  her  building  or  in  other- 
wise dealing  with  her  property,  and  may  cast  a cloud  upon  her 
title. 

Counsel  for  the  defendants  does  not  suggest  that  if  the  Council 
should  see  fit  to  rescind  its  previous  resolution,  the  Council  could 
in  any  way  make  its  rescinding  resolution  effective.  I must 
assume,  therefore,  that  the  recommendation  of  the  Board  of 
Control,  if  adopted,  can  have  no  other  effect  than  to  embarrass 
the  plaintiff.  The  rescission  of  its  earlier  resolution  will  contain 
a veiled  threat  of  some  action  or  proceeding  against  the  plain- 
tiff, and  may  well  make  the  impression  in  the  minds  of  persons 
dealing  with  her  property  that  her  right  to  erect  and  maintain 
the  cleaning  plant  is  without  legal  foundation. 

Under  the  wider  jurisdiction  given  to  the  Court  to  grant 
an  injunction  “in  all  cases  in  which  it  appears  to  the  Court  to  be 
just  and  convenient”  to  do  so  (Judicature  Act,  sec.  17),  the  Court, 
while  it  must  be  governed  by  legal  and  equitable  principles,  is 
not  restricted  to  cases  where  there  is  no  other  remedy:  Aslatt  v.  Cor- 
poration of  Southampton  (1880),  16  Ch.  D.  143.  Nor  must  it  wait 
until  the  other  party  has  entered  upon  the  doing  of  the  injurious 
act.  If  there  is  reasonable  ground  to  believe  that  the  threat  may 
be  carried  into  operation,  an  injunction  may  be  granted. 

Admitting  that  the  rescission  of  the  resolution  of  the  25th 
May  last  may  so  injure  the  plaintiff  as  to  cast  a doubt  upon  her 
title  to  her  property,  and  therefore  justify  an  injunction  to  restrain 
the  defendants  from  acting  upon  it,  does  the  recommendation 
of  the  Board  of  Control  constitute  a sufficiently  authoritative 
threat  of  the  impending  course  of  action  on  the  part  of  the  Munici- 
pal Corporation  to  justify  interference  at  that  stage?  I am 
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of  the  opinion  that  it  does.  If,  instead  of  a Municipal  Corporation, 
the  defendants  were  a joint  stock  company,  whose  directors  had 
passed  a resolution  which,  if  carried  into  effect,  would  injure  the 
plaintiff,  but  which  required  the  approval  of  the  shareholders 
before  the  company  could  act  upon  it,  the  mere  passage  of  the 
directors’  resolution  would  be  sufficient  ground  upon  which  to 
apply  for  an  injunction  to  restrain  the  company  from  committing 
the  threatened  injury.  There  is  no  substantial  difference  between 
such  a case  and  the  present  one. 

There  will,  therefore,  be  judgment  for  the  plaintiff  permanently 
restraining  the  defendants  and  the  Council  thereof  from  rescinding 
the  resolution  of  the  Council  of  the  25th  May,  1920,  in  question 
herein,  or  the  recommendation  of  the  Property  Committee  approv- 
ing of  the  application  to  erect,  a dry-cleaning  plant  upon  the 
property  in  question.  The  defendants  will  also  pay  the  plaintiff’s 
costs. 


[IN  BANKRUPTCY.] 


Re  N.  Brenner  & Co.  Limited. 


Bankruptcy  and  Insolvency — Practice  and  Procedure — Action  Brought  by 
Insolvent  before  Assignment  to  Authorised  Trustee — Continuation  by 
Trustee — Leave  to  Proceed — Permission  of  Inspectors — Bankruptcy  Act, 
1919,  secs.  2 ( dd ),  10,  20  ( 1 ) (c) — Chose  in  Action  Passing  by  Assignment — 
Prcecipe  Order  to  Continue  Proceedings  in  Official  Name  of  Trustee — 
Supreme  Court  Rules  200-302. 

An  authorised  trustee  to  whom  an  authorised  assignment  has  been  made  by 
an  insolvent  debtor  under  the  Bankruptcy  Act,  1919,  may,  with  the  per- 
mission of  the  inspectors,  under  sec.  20  (1)  of  the  Act,  proceed  with  an 
action  begun  by  the  debtor  before  the  assignment,  without  any  leave  to 
proceed,  so  far  as  the  bankruptcy  proceedings  are  concerned. 

The  power  to  “bring”  an  action  (para,  (c)  of  sec.  20  (1))  includes  the  power 
to  continue  an  action  already  begun. 

But  the  trustee  cannot  proceed  with  the  action  in  the  nam^  of  the  insolvent: 
sec.  2 (dd)  and  sec.  10. 

The  chose  in  action  having  passed  to  the  trustee  by  the  assignment,  it  is 
his  duty,  upon  getting  the  written  permission  of  the  inspectors,  to  take  out 
a praecipe  order  to  continue  the  proceedings  in  the  action:  Rules  300  to 
302  of  the  Rules  of  the  Supreme  Court  of  Ontario,  1913. 

The  proceedings  should  be  continued  in  the  official  name  of  the  trustee, 
not  in  his  own  name. 


Motion  on  behalf  of  Osier  Wade,  an  authorised  trustee  in 
bankruptcy,  to  whom  an  authorised  assignment  had  been  made 
by  the  above  named  company,  for  an  order  empowering  him  to 
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continue  the  proceedings  in  an  action  in  the  Supreme  Court  of 
Ontario,  commenced  by  the  company,  before  the  assignment, 
against  H.  J.  Garson  & Co. 


January  10.  The  motion  was  made  ex  parte  before  Orde,  J., 
in  Chambers. 


H.  H.  Shaver,  for  the  applicant. 


January  12.  Orde,  J. : — N.  Brenner  & Co.  Limited,  on 
the  10th  November,  1920,  made  an  authorised  assignment  under 
the  Bankruptcy  Act  to  Osier  Wade,  an  authorised  trustee.  At 
that  time  an  action  was  pending  in  the  Supreme  Court  of  Ontario 
at  the  suit  of  N.  Brenner  & Co.  Limited  against  H.  J.  Garson  & 
Co.  On  the  29th  November,  1920,  at  a meeting  of  creditors, 
instructions  in  writing  were  given  to  the  trustee  to  proceed  with 
the  action.  The  defendants  in  the  action  did  not  appear  or  file 
any  statement  of  defence,  and  on  the  5th  January,  1921,  judgment 
by  default  was  signed  against  the  defendants  for  damages  to  be 
assessed. 

The  authorised  trustee  now  desires  to  set  the  action  down  for 
trial  in  order  to  assess  the  damages,  and  applies  for  an  order 
authorising  the  authorised  trustee  to  continue  the  proceedings, 
and  confirming  what  he  has  already  done  in  that  regard. 

I think  the  authorised  trustee  has  misconceived  the  course 
which  he  should  have  taken  to  proceed  with  the  pending  action. 

By  sec.  20  (1)  of  the  Bankruptcy  Act,  “the  trustee  may,  with 
the  permission  in  writing  of  the  inspectors,  ...(c)  bring, 
institute,  or  defend  any  action  or  other  legal  proceeding  relating  to 
the  property  of  the  debtor.”  The  powers  given  by  this  section  are 
conferred  upon  the  authorised  trustee,  whether  acting  under  a 
receiving  order  or  under  an  authorised  assignment.  The  written 
permission  must  not  be  a general  permission,  but  a permission  to 
do  the  particular  thing  for  which  permission  is  sought:  sec.  20, 
sub-sec.  2. 

If  the  trustee  in  this  case  had  the  requisite  permission,  no 
application  to  the  Court  for  leave  to  bring  or  institute  an  action 
or  other  legal  proceeding  is  necessary.  It  is  suggested  that 
para,  (c)  may  not  be  wide  enough  to  cover  the  revivor  or  contin- 
uance of  an  action  already  pending,  but  the  wider  power  “to  bring” 
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an  action  would  include  the  lesser  one  to  “continue”  one  already 
brought.  Apart  from  that,  I think  the  words  to  “institute  . . . 

any  . . . other  legal  proceeding”  would  be  sufficient  to  authorise 
the  trustee  to  take  the  necessary  steps  in  the  pending  action  to 
continue  it  in  his  official  name.  For  these  reasons,  I hold  that 
no  leave  to  proceed,  so  far  as  the  insolvency  proceedings  are 
concerned,  is  necessary. 

But  it  is  equally  clear  that  the  trustee  could  not  proceed  with 
the  action  in  the  name  of  the  insolvent.  By  sec.  10,  the  assignment 
vested  in  the  trustee  all  the  property  of  the  assignors  at  the  time 
of  the  assignment,  except  property  held  by  them  in  trust  and 
property  exempt  from  execution  or  seizure  under  legal  process. 
“Property”  includes  “things  in  action:”  sec.  2,  para.  (dd).  So  that 
the  insolvent’s  right  of  action  against  the  defendants  in  the  action 
then  pending  passed  to  the  trustee  under  the  assignment,  and 
the  action  could  not  thereafter  be  properly  continued  in  the  name 
of  the  insolvents,  and  the  entry  of  judgment  in  their  name  was 
irregular.  See  Jackson  v.  North  Eastern  R.W.  Co.  (1877),  5 Ch. 
D.  844. 

The  chose  in  action  having  passed  to  the  trustee  under  the 
assignment,  it  was  the  trustee’s  duty,  upon  getting  the  written 
permission  of  the  inspectors,  to  take  out  a praecipe  order  to  con- 
tinue proceedings  under  Rules  300  to  302  (Rules  of  Practice  and 
Procedure  of  the  Supreme  Court  of  Ontario,  1913). 

The  proceedings  will  not  be  continued  in  the  name  of  Osier 
Wade  as  authorised  trustee,  but  in  his  official  name,  “The  Trustee 
of  the  Property  of  N.  Brenner  and  Company  Limited,  authorised 
assignor:”  see  sec.  16.  It  may  be  that  a praecipe  order  may  not 
be  sufficient  to  cure  the  irregular  judgment  which  has  been  signed, 
and  that  some  other  order  may  be  required  either  in  lieu  of  or  in 
addition  to  the  praecipe  order;  but  I think  it  will  be  sufficient  for 
me,  without  saying  more  on  that  point,  to  indicate  the  course 
which  the  trustee  should  now  take. 
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[IN  CHAMBERS.] 

Rex  v.  Johnston. 

Ontario  Temperance  Act — Magistrate’s  Conviction  for  Offence  against  sec.  JO — 
Selling  Liquor  without  License — Second  Offence — Nature  of  Previous 
Offence — Proof  of — Admission — Sec.  58 — Description  of  Offence — Parti- 
culars— Forms  Appended  to  Act — Amendment  under  secs.  101  and  102. 

Section  58  of  the  Ontario  Temperance  Act  does  not  require  that  the  conviction 
for  the  previous  offence  shall  have  been  made  under  the  same  section  as 
that  under  which  the  second  charge  is  laid.  A conviction  for  an  offence 
against  any  of  the  sections  enumerated  in  sec.  58  will  render  an  offence 
against  any  other  of  the  enumerated  sections  a “second  offence.”  Where 
the  admitted  previous  offence  was  that  of  “selling  liquor,”  it  was  held,  that 
that  sufficiently  described  the  offence  to  bring  it  within  sec.  58.  The 
omission  from  a magistrate’s  conviction  as  for  a second  offence  of  the  name 
of  the  magistrate  before  whom  the  accused  was  previously  convicted,  the 
date  and  place  of  the  conviction,  and  the  date  and  place  of  the  first  offence, 
as  set  out  in  the  forms  of  information  and  conviction  for  a second  or  sub- 
sequent offence,  appended  to  the  Act,  will  not  invalidate  the  conviction 
where  no  injustice  has  been  done  to  the  accused. 

A motion  for  the  discharge  of  the  accused  from  custody  under  a warrant  of 
commitment  issued  pursuant  to  a conviction  for  a second  offence,  upon 
the  sole  ground  that  the  previous  conviction  had  not  been  properly  proved, 
was  dismissed;  and,  under  the  wide  oowers  given  by  secs.  101  and  102, 
it  was  ordered  that  the  conviction  and  warrant  of  commitment  should  be 
amended  by  setting  out  those  particulars  respecting  the  previous  conviction 
which  were  in  fact  proved  or  admitted  before  the  magistrate. 

Motion,  on  the  return  of  writs  of  habeas  corpus  and  certiorari 
in  aid,  for  an  order  for  the  discharge  of  the  defendant  from  custody 
under  a warrant  of  commitment  issued  pursuant  to  a magistrate’s 
conviction  for  an  offence  against  the  Ontario  Temperance  Act. 


January  6.  The  motion  was  heard  by  Orde,  J.,  in  Chambers. 
James  Haverson,  K.C.,  for  the  defendant. 

F.  P.  Brennan,  for  the  magistrate. 


January  13.  Orde,  J.: — This  is  a motion  to  discharge  the 
accused,  who  is  undergoing  imprisonment  under  a warrant  of 
commitment  issued  upon  a conviction  under  the  Ontario  Temper- 
ance Act,  made  upon  the  return  of  a writ  of  habeas  corpus  and  a 
writ  of  certiorari  in  aid  thereof. 

The  charge  laid  against  the  accused  before  the  Police  Magis- 
trate for  the  District  of  Temiskaming  was  that,  on  the  15th  August, 
1920,  at  the  town  of  Cochrane,  he  “did  unlawfully  sell  liquor 
contrary  to  the  Ontario  Temperance  Act  made  and  provided^and 
this  being  his  second  offence,”  and  his  conviction  is  that  he  did 
“unlawfully  sell  liquor  on  the  15th  day  of  August,  1920,  at  Coch- 
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rane,  in  the  district  of  Temiskaming  and  this  being  his  second 
offence;”  and  the  accused  was  sentenced  to  six  months7  imprison- 
ment. The  terms  of  the  conviction  as  recited  in  the  warrant  of 
commitment  do  not  follow  those  in  the  conviction  itself,  the  word- 
ing of  the  warrant  being  “did  unlawfully  sell  liquor  contrary  to  the 
provisions  of  the  Ontario  Temperance  Act  made  this  being  his  second 
offence.”  (I  think  the  word  “made”  is  here  intended  for  “and/7  but 
in  the  copy  which  accompanies  the  papers  the  word  is  “made77). 
There  is  also  among  the  papers  a “certificate  of  conviction,77  signed 
by  the  magistrate,  in  which  the  accused  is  said  to  have  been  “duly 
convicted  of  having,  on  the  15th  day  of  August,  1920,  at  the  town 
of  Cochrane,  unlawfully  sold  liquor  without  the  license  therefor 
by  law  required/7  and  no  mention  is  made  of  the  conviction  having 
been  for  a second  offence. 

The  sole  ground  upon  which  the  conviction  was  attacked  was 
that  the  previous  conviction  had  not  been  properly  proved.  The 
only  evidence  of  the  previous  conviction  is  contained  in  the 
following  note,  which  appears  at  the  conclusion  of  the  evidence 
for  the  prosecution:  “Chief  Portland  draws  the  attention  of  the 
Court  that  this  is  the  second  offence  against  the  defendant.  The 
defendant’s  counsel  admits  that  he  was  convicted  on  the  16th 
day  of  April,  1920,  and  paid  $500.00  and  costs  $8,”  and  in  the 
cross-examination  of  the  accused,  where  he  says,  “l  was  convicted 
for  selling  liquor  some  time  ago.77 

The  “Form  of  Information  for  a Second  or  Subsequent  Offence77 
and  the  “Form  of  Conviction  for  a Second  or  Subsequent  Offence/7 
which  are  appended  to  the  Act,  contemplate  that  both  the  infor- 
mation and  the  conviction  shall  set  out  explicitly  the  date  when, 
the  place  where,  and  the  name  or  names  of  the  magistrate  or 
Justices  of  the  Peace  before  whom,  the  accused  was  previously 
convicted,  and  also  the  date  when  and  the  place  where  the  previous 
offence  was  committed  and  the  specific  nature  of  the  previous 
offence. 

In  the  present  case  neither  the  information  nor  the  conviction 
complies  with  any  of  the  requirements  of  these  forms,  but  if  the 
previous  conviction  was  sufficients  proved,  then  the  conviction 
in  question  ought  not  to  be  quashed,  but  if  necessary  may  be  amended 
under  sec.  102.  In  the  present  case  all  that  was  in  fact  proved  or 
admitted  on  behalf  of  the  accused  was  that,  on  the  16th  April,  1920, 
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he  was  convicted  for  selling  liquor.  No  evidence  is  forthcoming  as 
to  the  place  where  the  conviction  was  made,  or  the  name  of  the 
convicting  magistrate,  or  the  date  when  or  the  place  where  the 
first  offence  was  committed.  Is  it  essential  that  these  facts 
should  be  proved  with  all  the  particularity  which  the  forms 
mentioned  would  require  if  they  are  to  be  strictly  followed?  The 
commission  of  an  offence  after  a previous  conviction  is  not  as  an 
offence  different  from  a first  offence,  but  sec.  58*  provides  that 
in  such  case  the  penalty  imposed  shall  be  greater.  Section  58 
makes  no  distinction  as  to  the  character  of  the  offences  dealt 
with  by  the  section  (except  in  the  case  of  an  offence  by  a licensee) . 
The  offences  covered  by  the  different  sections  mentioned  in  sec.  58 
are  all  of  the  same  general  character,  namely,  selling  or  having 
for  sale,  except  offences  under  sec.  41.  Apparently  sec.  58  does 
not  require  that  the  conviction  for  the  previous  offence  shall 
have  been  made  under  the  same  section  as  that  under  which  the 
second  charge  is  laid.  A conviction  for  an  offence  under  any  of 
the  enumerated  sections  would,  in  my  judgment,  render  an  offence 
under  any  other  of  the  enumerated  sections  a “second  offence.” 
For  this  reason  the  exact  nature  of  the  previous  offence  is  not 
material,  if  it  is  sufficiently  established  that  it  falls  within  any 
of  the  enumerated  sections.  Here  the  admitted  previous  offence 
wTas  that  of  selling  liquor.  In  my  judgment,  that  sufficiently 
describes  the  offence  to  bring  it  within  sec.  58.  Then  as  to  the 
omission  of  the  name  of  the  magistrate  and  the  place  where  the 
previous  conviction  took  place,  and  of  the  date  when  and  the  place 
where  the  previous  offence  was  committed,  I cannot  regard  this  as 
invalidating  the  conviction.  It  is  of  course  desirable  that  informa- 
tions and  convictions  should  be  much  more  carefully  worded  than 
they  were  in  this  case,  and  I am  not  deciding  that  the  particulars 
which  were  omitted  in  the  present  case  may  be  safely  omitted  in  all 

*Section  58  of  the  Ontario  Temperance  Act,  6 Geo.  V.  ch.  50,  as  amended 
by  7 Geo.  V.  ch.  50,  sec.  21,  reads  (omitting  the  provisions  relating  to  a ' 
licensee)  as  follows: — 

58.  Every  person  who  offends  against  any  of  the  provisions  contained 
in  sections  7,  37,  40,  41,  43,  49  and  53  of  this  Act,  or  in  any  of  them,  shall  be 
liable  on  summary  conviction  to  a penalty  for  the  first  offence  of  not  less  than 
$200  nor  more  than  $1,000,  and  in  default  of  immediate  payment  to  imprison- 
ment for  not  less  than  three  nor  more  than  six  months  . . . and  for 

a second  or  any  subsequent  offence  to  imprisonment  for  not  less  than  six  nor 
more  than  twelve  months 

By  10  & 11  Geo.  V.  ch.  78,  sec.  11,  a sub-section  (2)  is  added  to  sec.  58, 
whereby  a change  is  made  in  the  penalties. 
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cases,  for  there  may  be  cases  in  which  such  omission  may  be 
unfair  to  the  accused;  but,  exercising  the  wide  powers  given  to 
me  by  secs.  101  and  102  of  the  Act,  I am  unable  to  see  how  any 
injustice  has  been  done  to  the  accused  by  his  conviction  in  the 
present  case  as  for  a second  offence. 

The  motion  will,  therefore,  be  dismissed  with  costs,  but  the 
conviction  and  warrant  of  commitment  should  be  amended  by 
setting  out  those  particulars  respecting  the  previous  conviction 
which  were  in  fact  proved  or  admitted  before  the  magistrate. 


[APPELLATE  DIVISION.] 


Law  v.  City  of  Toronto. 


Contract-Undertaking  to  Do  Work  for  Municipal  Corporation — Question  as 
to  what  Work  Included — Construction  of  Contract — Determination  by 
Engineer  of  Corporation — Power  of  Deciding  Differences — Honest  Exercise 
— Absence  of  Misconduct  or  Incapacity — Natural  Bias — Finality  of 
Decision — Jurisdiction  of  Court. 

The  judgment  of  Middleton,  J.,  47  O.L.R.  251,  was  reversed. 

The  sum  of  $2,450  having  been  deducted  by  the  defendants  from  the  contract- 
price  of  certain  work  which  the  plaintiff  had  undertaken  to  do,  because, 
according  to  the  defendants’  contention,  the  plaintiff  had  left  undone  a 
portion  of  the  work,  and  there  being  a bond  fide  dispute  as  to  whether  that 
portion  was  really  included  in  the  contract,  it  was  held,  that  the  engineer 
of  the  defendants  was  entitled,  under  the  terms  of  the  contract,  to  determine 
finally  whether  the  plaintiff  was  bound  to  perform  that  portion  of  the  work; 
and,  the  question  having  been  determined  by  the  engineer,  the  Court  could 
not  review  his  finding,  unless  he  was  disqualified  by  misconduct  or  by 
incapacity  to  perform  his  duty,  which  was  not  shewn. 

Assuming  that  the  engineer  entertained  a bias  in  favour  of  his  employers, 
the  defendants,  the  relationship  and  bias  did  not  warrant  the  inference  that 
he  was  incapable  of  honestly  deciding  any  difference  between  the  parties. 

Farquhar  v.  City  of  Hamilton  (1892),  20  A.R.  86,  followed. 

And,  semble,  the  decision  of  the  engineer  was  justified  by  the  terms  of  the 
contract. 


An  appeal  by  the  Municipal  Corporation  of  the  City  of  Toronto, 
the  defendants  in  the  action,  from  the  judgment  of  Middleton,  J., 
47  O.L.R.  251. 

November  18,  1920.  The  appeal  was  heard  by  Mulock, 
C.J.  Ex.,  Riddell,  Sutherland,  and  Masten,  JJ. 

G.  R.  Geary,  K.C.,  for  the  appellants,  contended  that  the 
engineer  was  acting  within  his  jurisdiction  when  he  determined 
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that  the  plaintiff  was  obliged,  under  the  contract  for  the  concrete 
substructure  and  floor  of  the  bridge,  to  do  certain  asphalt  work 
shewn  upon  the  plans  but  not  mentioned  in  the  specifications  or 
contract,  by  reason  of  a clause  making  the  drawings  part  of  the 
specifications  and  providing  that  work  shewn  by  the  drawings 
should  be  done  even  if  not  called  for  by  the  specifications : Produce 
Brokers  Co.  Limited  v.  Olympia  Oil  and  Cake  Co.  Limited , [1916] 

1 A.C.  314,  at  pp.  322  and  323;  Eckersley  v.  Mersey  Docks  and 
Harbour  Board , [1894]  2 Q.B.  667 ; Doe  dem.  Stimpson  v.  Emmerson 
(1847),  9 L.T.J.  199;  W.  & T.  Adams  v.  Great  North  of  Scotland 
R.W.  Co.,  [1891]  A.C.  31.  The  determination  of  this  question 
came  within  the  terms  of  the  submission  to  the  engineer,  and 
so  the  Court  should  not  interfere  with  the  engineer’s  decision, 
whether  that  decision  were  right  or  wrong:  Re  Hohenzollern  Adien 
Gesellschaft  fur  Locomotivban  and  City  of  London  Contract  Corpora- 
tion (1886),  54  L.T.R.  596;  Thorburn  v.  Barnes  (1867),  L.R. 

2 C.P.  384;  Richards  v.  John  Payne  & Co.  (1916),  86  L.J.  K.B. 
937;  Forwood  and  Co.  v.  Watney  (1880),  49  L.J.  Q.B.  447;  Jackson 
v.  Barry  R.W.  Co.,  [1893]  1 Ch.  238;  Ives  & Barker  v.  Willans, 
[1894]  2 Ch.  478.  There  was  no  evidence  of  misconduct  on  the 
part  of  the  engineer. 

G.  H.  Kilmer,  K.C.,  for  the  plaintiff,  respondent,  argued  that 
the  judgment  appealed  from  was  right,  for  the  reasons  therein 
stated.  The  contractors  might  just  as  well  be  asked  to  do  the 
steel  work  which  formed  part  of  the  flooring  of  the  bridge,  as  the 
asphalt  work  in  question.  The  decision  of  this  question  did 
not  come  within  the  engineer’s  jurisdiction.  That  official  could 
not,  by  an'  erroneous  construction  of  the  contract,  give  himself 
jurisdiction  over  matters  not  covered  by  it:  Faviell  v.  Eastern 
Counties  R.W.  Co.  (1848),  2 Ex.  344. 

Geary,  in  reply. 

January  14,  1921.  The  judgment  of  the  Court  was  read  by 
Mulock,  C.J.Ex. : — This  is  an  appeal  from  the  judgment  of 
Middleton,  J.,  in  the  plaintiff’s  favour,  for  $4,630  and  costs. 

The  material  facts  are  as  follows:— 

By  a contract  under  seal,  bearing  date  the  7th  April,  1913, 
made  between  Howard  Scott  and  Edwin  G.  Law,  the  contractors, 
and  the  defendant  corporation,  the  contractors  agreed  to  construct 

' ; . 
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certain  works  for  the  corporation,  the  latter  agreeing  to  pay 
therefor  to  the  contractors  the  amounts  in  the  contract  mentioned. 

During  the  progress  of  the  work  Scott  transferred  his  interest 
under  the  contract  to  the  plaintiff  Law,  who  now  alone  is  entitled 
to  any  moneys  payable  by  the  corporation  by  reason  of  the 
contract. 

The  plaintiff  claims  to  have  fully  performed  the  work  called 
for  by  the  contract,  and  to  be  entitled  to  payment  of  the  balance 
of  the  contract-price.  The  defendant  corporation  contends  that 
the  contractor  left  undone  a portion  of  the  work  contracted  for 
in  the  contract,  the  completion  of  which  cost  the  corporation 
the  sum  of  $2,450,  and  which  amount  was  deducted  from  the 
sum  agreed  to  be  paid  to  the  contractors. 

The  trial  Judge  found  against  the  corporation’s  contention; 
hence  this  appeal,  which  relates  to  one  item  only  of  the  judgment 
in  review. 

The  determination  of  the  issue  between  the  parties  depends, 
I think,  upon  the  answers  which  should  be  made  to  the  following 
three  questions: — 

(a)  Was  the  plaintiff,  according  to  the  terms  of  the  contract, 
bound  to  perform  the  work  in  question? 

(b)  Was  the  engineer  of  the  defendant  corporation  entitled, 
under  the  terms  of  the  contract,  finally  to  determine  the  answer 
to  that  question? 

(c)  Was  the  engineer,  by  reason  of  his  bias  or  interest,  dis- 
qualified from  so  determining  it? 

The  contract  is  “to  perform  ...  all  the  work  mentioned 
in  the  specifications  hereto  annexed  required  in  the  construction 
of  piers  and  abutments,  and  of  the  bridge  flooring,  together  with 
all  the  excavation  work  necessary  in  connection  with  the  same, 
as  set  out  and  described  in  the  specifications  hereto  annexed 
marked  A.,  required  in  the  erection  and  completion  of  the  St. 
Clair  avenue  bridge  in  the  city  of  Toronto  . . . agreeably  to 

the  plans,  drawings  and  specifications  and  general  conditions 
hereto  annexed  marked  A.,  prepared  for  the  said  works  by  the 
city  engineer,  and  signed  by  the  contractors,  to  the  satisfaction 
and  under  the  direction  and  personal  supervision  of  him,  the  said 
city  engineer,  or  his  assistant  engineer  in  charge  of  said  work,  and 
provide  at  their  own  expense  such  good,  proper,  and  sufficient 
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materials  of  all  kinds  whatsoever,  to  be  approved  by  the  said 
engineer,  as  shall  be  proper  and  sufficient  for  completing  and 
finishing,  within  the  time  aforesaid,  all  the  work  shewn  on  the 
said  plans  and  mentioned  in  the  said  specifications  signed  by  the 
city  engineer  and  contractors,  for  the  supi  of,”  etc. 

The  contract  contains,  amongst  others,  the  following  pro- 
visions : — 

“2.  The  said  work  shall  in  all  things  be  performed  according 
to  the  plans,  drawings,  and  specifications  and  general  conditions, 
and  after  the  manner  herein  set  forth  and  explained,  which  said 
plans,  drawings,  and  specifications  and  general  conditions  are 
hereby  expressly  declared  to  be  incorporated  in  and  form  part 
of  this  agreement  as  if  the  same  were  specifically  set  out  and 
embodied  herein.” 

“4.  The  said  proprietors  (the  defendant  corporation)  covenant 
. . with  the  said  contractors  that  they,  the  said  proprietors, 

. . shall  and  will,  in  consideration  of  the  covenants  and 

agreements  herein  contained  being  strictly  executed,  kept  and 
performed,  by  the  said  contractors,  as  specified,  well  and  truly 
pay,  or  cause  to  be  paid,  to  the  said  contractors  ...  for  all 
the  work  to  be  done  by  the  said  contractors  . . . the  sum 

of,”  etc. 

The  specifications  marked  A.  described  the  work  referred  to 
in  the  contract,  in  the  following  words:  “Specifications  for  con- 
tract, substructure,  and  floor,  St.  Clair  avenue  bridge.  Extent  of 
Work.  This  contract  shall  include  the  supplying  of  material 
and  labour  necessary  for  the  excavation  for  the  piers  and  abut- 
ments, and  of  the  bridge  floor  except  the  wooden  block  pavement, 
which  is  not  included  in  this  contract.” 

This  specification  also  contains  the  following  provision:  “The 
drawings  governing  this  work  and  forming  part  of  the  contract 
are  . . . drawing  No.  D.  9-50  concrete  floor  details.” 

Under  the  heading  “Concrete,”  are  the  following  provisions: — 
“All  bridge  seats  shall  be  finished  level  and  true  to  elevations, 
and  tops  of  wing  and  back  walls  shall  be  finished  to  slope  or  as 
shewn  on  drawings.” 

“Under  the  direction  of  the  engineer,  the  contractor  for  this 
work  shall  set  the  cast-iron  gullies  in  the  floor.  These  gullies 
shall  be  provided  by  the  contractor  for  the  steel  work.” 
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“Drainage  of  bridge  floor. 

“The  contractor  for  the  structural  steel  work  will  carry  down 
to  a depth  of  two  feet  below  the  finished  ground  level,  the  four 
drain  pipes  from  the  floor  of  the  bridge.'’ 

The  general  specifications  for  bridges,  also  made  part  of  the 
contract,  contain  the  following  provisions: — 

“General  Specifications  for  Bridges:  Unless  otherwise  specified, 
all  bridges  built  for  the  City  of  Toronto  shall  be  designed  and 
constructed  in  accordance  with  these  specifications.  Special 
specifications  will  generally  be  issued  for  each  proposed  bridge, 
giving  type  of  bridge,  general  dimensions,  and  such  other  infor- 
mation as  may  be  necessary  for  the  contractor  to  tender.  Such 
special  specifications  shall  govern  on  any  -point  wherein  they 
conflict  with  these  general  specifications.” 

“3.  Any  drawing  that  may  accompany  the  specifications 
referred  to  in  the  preceding  clause  shall  form  part  of  such  specifi- 
cations, and  anything  necessary  for  the  construction  of  the  work 
which  may  be  called  for  in  the  drawing  and  omitted  in  the  specifi- 
cation, or  vice  versa , shall  be  executed  and  carried  out  as  if  fully 
called  for  in  both.” 

“General  Conditions.  The  general  conditions  referred  to  in 
the  contract  contain,  amongst  them,  the  following  provisions: — 
“Z.l.  The  work  required  to  be  done  by  the  contractor  under 
this  contract  comprises  . . the  formation,  construction, 

completion,  and  maintenance  of  the  several  works  referred  to  in 
the  plans  and  specifications  relating  thereto,  and  in  these  general 
conditions.  The  several  parts  of  the  plans,  specifications,  and 
these  general  conditions  of  the  contract  shall  be  taken  together 
to  explain  each  other,  and  to  make  the  whole  consistent,  and 
if  it  be  found  that  anything  has  been  omitted  or  misstated  which 
is  necessary  for  the  proper  performance  and  completion  of  any 
part  of  the  work  contemplated,  the  contractor  will,  at  his  own 
expense,  and  without  making  any  extra  claim  therefor,  execute  the 
same,  as  if  it  had  been  properly  described,  and  the  decision  of  the 
engineer  in  regard  thereto  shall  be  final,  and  the  correction  of  any 
such  omission  or  misstatement  shall  not  be  deemed  an  addition 
to  or  deviation  from  the  wmrks  hereby  contracted  for;  nor  shall 
such  decision  or  correction  entitle  the  contractor  to  an  extension 
of  time  for  the  completion  of  the  contract.5* 

6 — 49  o.l  r 
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“Z.15.  Anything  whatever  which  may  be  imperfectly  specified 
or  imperfectly  shewn  on  the  plans,  or  shewn  on  the  plans  and  not 
specified,  or  which  may  be  specified  and  not  shewn,  must  be  taken, 
considered,  and  done  as  if  it  were  both  shewn  and  specified.” 
“Z.19.  Should  any  discrepancies  appear,  or  differences  of 
opinion,  or  misunderstanding  arise  as  to  the  meaning  of  the 
contract  or  of  the  general  conditions,  specifications,  or  plans,  or 
as  to  any  omissions  therefrom  or  misstatements  therein,  in  any 
respect,  or  as  to  the  quality  or  dimensions  or  sufficiency  of  the 
materials,  plant,  or  work,  or  any  part  thereof,  or  as  to  the  due 
and  proper  execution  of  the  works,  or  as  to  the  measurement  of 
quantity  or  valuation  of  any  works  executed  or  to  be  executed 
under  the  contract,  or  as  to  extras  thereupon,  or  deductions  there- 
from, or  as  to  any  other  questions  or  matters  arising  out  of  the  con- 
tract, the  same  shall  be  determined  by  the  engineer,  who  shall  have 
the  right  at  all  reasonable  times  to  visit  . . . and  his  decision 

shall  be  final  and  binding  upon  all  parties  concerned,  and  from 
it  there  shall  be  no  appeal;  and  the  contractor  shall  immediately, 
when  ordered  by  the  engineer,  proceed  with  and  execute  the  works, 
or  any  part  thereof,  forthwith,  according  to  such  decision,  and 
with  such  additions  to  or  deductions  from  the  contract-price  as 
provided  under  the  terms  of  the  specifications,  contract,  and 
general  conditions,  without  making  any  claim  for  any  extension 
of  time  in  completing  the  contract,  unless  arranged  in  writing  with 
the  engineer  as  herein  provided.” 

“Z.21.  ...  In  case  of  the  contractor’s  failure  to  finish 

the  work  or  works,  properly  and  fully  as  required,  or  in  case  of 
the  work,  or  any  part  thereof,  being  taken  out  of  his  hands,  as 
provided  in  these  conditions,  the  engineer  may  proceed  to  finish 
the  work  for  him  as  his  agent  in  this  respect,  and  at  his  expense, 
or  proceed  as  provided  in  section  Z.34.” 

“ZAO.  . . . The  word  ‘plans’  means  all  plans,  profiles, 

drawings,  sketches,  or  copies  thereof,  exhibited,  used,  or  prepared 
for  or  in  connection  with  the  work  embraced  under  the  contract.” 
The  question  between  the  parties  is,  whether  the  contract 
whereby  the  plaintiff  agreed  to  supply  the  material  and  labour 
necessary  for  the  “bridge  floor  except  the  wooden  block  pave- 
ment” included  “one  half  inch  mortar  and  the  asphalt  mastic,” 
as  shewn  in  the  plan  “D.9-50,”  and  also  referred  to  in  the  marginal 
explanatory  notes  opposite  the  detailed  drawing  of  the  bridge. 
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Mr.  Kilmer  contended  that  certain  steel  work  formed  a portion 
of  the  “bridge  floor/’  and  that  a literal  construction  of  the  contract 
would  require  the  contractor  to  supply  this  steel  work;  but,  inas- 
much as  the  defendant  corporation  admitted  that  the  steel  work 
formed  no  part  of  the  work  covered  by  the  contract,  it  might  also 
be  fairly  contended  that  the  plaintiff  was  not  bound  to  perform  all 
the  other  work  the  details  of  which  appear  on  plan  “D.9-50.” 
Irrespective  of  the  details  which  appear  on  that  plan  and  the 
marginal  notes,  and  which  are,  I think,  a complete  answer  to  Mr. 
Kilmer’s  argument,  inasmuch  as  the  contract  implies  that  the 
structural  steel  work  is  to  be  the  subject  of  another  contract, 
there  is,  I think,  no  force  in  such  an  argument.  If  the  Court 
had  jurisdiction  to  determine  what  work  was  covered  by  the 
contract,  my  opinion  would  be  that  it  included  the  debatable 
work. 

The  plan  and  marginal  explanations  shew,  resting  on  certain 
supporting  material,  a structure  which  represents,  I think,  the 
“bridge  floor”  mentioned  in  the  contract.  This  “bridge  floor” 
is  thus  described  in  the  marginal  notes:  a seven-inch  concrete 
slab,  above  that  a covering  of  three  ply,  8 oz.  burlap  asphalt, 
above  that  asphalt  mastic,  above  that  one  half  inch  of  mortar, 
and  above  that  four-inch  wood  block  pavement.  It  appears  to 
me  quite  clear  that  the  work  thus  described  constitutes  the  “bridge 
floor”  mentioned  in  the  contract,  the  whole  of  which  work,  except- 
ing the  wood  block  pavement,  the  contractors  were  bound  to 
perform.  These  details  do  not  suggest  that  the  structural  steel 
is  part  of  the  “bridge  floor”  expressed  in  the  contract.  If  it  was 
intended  that  this  steel  work  was  to  be  deemed  part  of  the  “bridge 
floor,”  one  would  have  expected  the  contract,  plans,  and  specifi- 
cations to  have  so  provided. 

By  the  contract  the  parties  agreed  (condition  Z.19)  that  should 
any  “differences  of  opinion  . . . arise  as  to  the  meaning  of 

the  contract  or  of  the  general  conditions,  specifications,  or  plans 

. . or  as  to  any  other  questions  or  matters  arising  out  of  the 

contract,  the  same  shall  be  determined  by  the  engineer  . . . 

and  his  decision  shall  be  final  and  binding  upon  all  parties  concerned, 
and  from  it  there  shall  be  no  appeal.”  If  the  difference  in  question 
is  one  of  the  matters  thus  referred  to  the  engineer  for  his  final 
determination,  then  the  Court  has  no  jurisdiction  to  deal  with  it. 
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The  language  of  the  submission  is  comprehensive.  Every  differ- 
ence of  opinion  as  to  the  meaning  of  the  contract,  specifications, 
or  plans,  or  as  to  any  other  thing  or  matter  arising  out  of  the 
contract,  is  submitted  to  the  final  decision  of  the  engineer,  to  the 
exclusion  of  the  jurisdiction  of  the  Court;  and  I am  of  opinion  that 
the  difference  in  question  is  one  of  the  matters  covered  by  the 
submission.  This  difference  is  an  honest  one,  the  plaintiff  inter- 
preting the  meaning  of  the  plans  and  specifications  one  way, 
the  defendant  corporation  another.  The  engineer  has  rendered 
a decision  in  favour  of  the  defendant  corporation;  and,  unless  he 
is  disqualified  by  misconduct  or  incapacity  to  perform  his  duty, 
the  parties  are  bound  by  such  decision. 

The  plaintiff’s  counsel  did  not  argue  before  us  that  the  engineer 
had  been  guilty  of  misconduct  or  was  incapable  of  performing  his 
duty;  in  fact  the  only  reference  to  such  disqualification  was  by 
Mr.  Geary,  who  contended  that  there  was  no  evidence  of  mis- 
conduct on  the  part  of  the  engineer,  a view  which,  I think,  is 
fully  established  by  the  evidence.  When  the  parties  agreed  to 
submit  any  difference  to  his  final  decision,  he  was,  to  the  know- 
ledge of  the  contractors,  a paid  employe  of  the  defendant  cor- 
poration; and,  without  in  the  slightest  degree  questioning  his 
sense  of  fairness,  it  may  be  presumed  that  he  entertained  a bias 
in  favour  of  the  defendant  corporation.  Nevertheless  such 
relationship  and  bias  do  not  warrant  the  inference  that  he  was 
incapable  of  honestly  deciding  any  difference  between  the  parties: 
Farquhar  v.  City  of  Hamilton  (1892),  20  A.R.  86.  He  was  bound 
to  act  in  good  faith  towards  both  parties,  and  if  he  did  so  act  his 
decision  is  not  reviewable  by  the  Court:  Ormes  v.  Beadel  (1860), 

30  L.J.  Ch.  1.  Where  the  parties  agree  to  accept  as  final  the 
engineer’s  decision,  and  he  reaches  an  honest  one,  they  are  bound 
by  it:  Clarke  v.  Watson  (1865),  18  C.R.N.S.  278;  Scott  v.  Liverpool 
Corporation  (1858),  27  L.J.  Ch.  641;  Jackson  v.  Barry  R.W.  Co., 
[1893]  1 Ch.  238,  at  pp.  246  and  247. 

I have  carefully  studied  the  contract,  and  the  evidence,  includ-  j 
ing  the  plans  and  specifications,  and  I am  satisfied  that  the  engineer  j 
acted  in  good  faith,  and  that  he  was  fully  capable  of  rendering  a 
fair  decision.  Such  a decision,  even  if  erroneous,  is  binding,  but 
I do  not  think  it  was  erroneous.  So  far  as  I am  competent  to 
form  an  opinion,  his  decision  was,  I think,  fully  justified  by  the 
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contract  and  what  appears  on  plan  D.  9-50  and  the  marginal 
notes. 

For  these  reasons,  I am  of  opinion  that  this  appeal  should  be 
allowed  with  costs,  and  that  the  judgment  entered  for  the  plaintiff 
should  be  reduced  by  the  said  sum  of  $2,450. 


Appeal  allowed. 


[APPELLATE  DIVISION.] 

Croswell  v.  Daball. 

JShip — Collision  of  Motor-boats  in  Inland  Waters — Proximate  Cause — Non- 
observance  of  Regulations  by  Defendants — Contributory  Breach  by  Plaintiffs 
— Onus — Findings  of  Trial  Judge — Appeal — Canada  Shipping  Act, 
R.S.C.  1906,  ch.  113,  sec.  916 — Limitation  of  Liability  of  Owner  under 
sec.  921  ( d ) — Application  to  all  Damages  Recoverable — Loss  of  Prospective 
Profits. 

Upon  the  appeal  of  both  defendants  from  the  judgment  of  Logie,  J.,  47 
O.L.R.  354,  the  judgment  against  the  defendant  B.D.  was  affirmed  and 
that  against  the  defendant  A.W.D.  reversed. 

Held,  that  the  finding  that  the  proximate  and  efficient  cause  of  the  collision 
was  the  disregard  of  the  Rules  of  the  Road  by  the  defendant  B.D.  was, 
upon  the  evidence,  right,  and  that  the  apparently  inconsistent  finding 
against  the  plaintiffs  could  not  be  supported:  sec.  916  of  the  Canada 
Shipping  Act,  R.S.C.  1906,  ch.  113. 

The  rule  casting  upon  the  plaintiff  who  has  infringed  a regulation  the  burden 
of  proving  affirmatively  that  his  fault  had  no  part  in  occasioning  the  accident 
has  not  been  adopted  in  regard  to  Canadian  inland  waters. 

Held,  as  to  the  defendant  A.W.D. , the  owner  of  the  boat  which  came  into 
collision  with  the  plaintiffs’  boat,  that  the  statutory  limitation  of  damages 
imposed  by  sec.  921  ( d ) of  the  Act,  applied  to  all  damages — including 
prospective  profits — which  without  it  could  have  been  recovered;  and  the 
amount  which  the  plaintiffs  were  entitled  to  recover  against  him  must  be 
according  to  the  statute. 

Review  of  the  authorities. 


An  appeal  by  the  defendants  from  the  judgment  of  Logie,  J., 
47  O.L.R.  354. 


October  4 and  5,  1920.  The  appeal  was  heard  by  Mulock, 
C.J.  Ex.,  Riddell,  Sutherland,  and  Masten,  JJ. 

R.  McKay , K.C.,  for  the  appellants,  argued  that  the  finding 
of  the  learned  trial  Judge  that  the  absence  of  the  white  light  on 
the  plaintiffs’  boat  contributed  to  the  accident,  relieved  the 
appellant  Byron  Daball  from  any  liability.  In  other  words, 
the  doctrine  of  contributory  negligence  applied:  Tuff  v.  Watman 
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(1858),  5 C.B.  N.S.  573;  Dowell  v.  General  Steam  Navigation  Co. 
(1855),  5 E.  & B.  195;  Cayzer  Irvine  & Co.  v.  Carron  Co.  (1884), 
9 App.  Cas.  873,  at  pp.  880,  881;  The  Cape  Breton  v.  Richelieu 
and  Ontario  Navigation  Co.  (1905),  36  Can  S.C.R.  564,  affirmed 
in  S.C.,  sub  nom.  Richelieu  and  Ontario  Navigation  Co.  v.  Owners  of 
S.S.Cape  Breton,  [1907]  A.C.  112;  seep.  118;  The Cubav. McMillan 
(1896),  26  Can.  S.C.R.  651,  at  pp.  659,  660;  Hamburg  Packet  Co. 
v.  Desrochers,  The  Westphalia  (1903),  8 Can.  Ex.  C.R.  263;  The 
Birgitte  v.  Forward  (1904),  9 Can.  Ex.  C.R.  339;  The  City  of  Puebla 
(1891),  3 Can.  Ex.  C.R.  26;  China  Navigation  Co.  Limited  v. 
Asiatic  Petroleum  Co.  Limited,  [1910]  A.C.  204.  As  to  Alonzo 
Daball,  sec.  921  of  the  Canada  Shipping  Act,  R.S.C.  1906,  ch.  113, 
by  which  the  liability  of  this  defendant  is  limited  to  the  amount 
calculated  in  respect  of  the  ship’s  tonnage,  applies  also  to  any 
damage  by  loss  of  business,  and  so  the  judgment  for  $500  for  loss 
of  business  over  and  above  the  amount  limited  by  the  statute 
was  wrong:  The  Philadelphia,  [1917]  P.  101;  The  Racine,  [1906]  P. 
273;  The  Northumbria  (1869),  L.R.  3 Ad.  & Ec.  6,  at  p.  12. 

McGregor  Young,  K.C.,  for  the  plaintiffs,  respondents,  con- 
tended that  the  learned  trial  Judge’s  finding  that  “the  proximate 
and  efficient  cause  of  the  collision  was  the  disregard  of  Rule  32 
of  the  Rules  of  the  Road  by  the  defendant  Byron  Daball”  was 
right.  The  Judge  erred  in  the  finding  of  contributory  negligence 
in  regard  to  the  absence  of  the  white  light  on  the  plaintiffs’  boat. 
However,  it  was  not  found  that  the  absence  of  this  white  light 
caused  the  accident.  The  absence  of  this  white  light  had  no  part 
whatever  in  causing  the  acident,  as  had  been  admitted  in  the 
defendants’  evidence.  As  to  Alonzo  Daball,  it  was  right  to 
award  damages  for  loss  of  business  over  and  above  the  amount 
limited  by  the  statute:  London  and  South  Western  R.  W.  Co.  v. 
James  (1872),  L.R.  8 Ch.  241;  Owners  of  Steamship  Grade  v. 
Owners  of  Steamship  Argentino  (1889),  14  App.  Cas.  519;  The 
Gleaner  (1878),  3 Asp.  N.S.  582;  The  Risoluto  (1883),  8 P.D.  109; 
Mayne  on  Damages,  7th  ed.,  p.  49,  note  (n).  The  limitation 
in  the  statute  applies  only  where  the  owner  of  the  delinquent  ship 
has  brought  action  to  limit  his  liability:  The  A.  L.  Smith  and 
Chinook  v.  Ontario  Gravel  Freighting  Co.  (1915),  51  Can.  S.C.R. 
39;  Dominion  Fish  Co.  v.  Isbester  (1910),  43  Can.  S.C.R.  637;,  . 
The  Gemma,  [1899]  P.  285;  The  Dictator,  [1892]  P.  304. 

McKay,  K.C.,  in  reply. 
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January  14,  1921.  The  judgment  of  the  Court  was  read  by 
Riddell,  J. : — A motor-boat  owned  by  the  plaintiffs  was  proceeding 
westerly  between  Two  Mile  Point  and  Three  Mile  Point,  when  it 
came  into  collision  with  a motor-boat  owned  by  the  defendant 
Alonzo  W.  Daball  and  operated  by  the  defendant  Byron  Daball: 
the  former  boat  was  sunk  and  became  a total  loss.  At  the  trial 
before  Mr.  Justice  Logie,  judgment  went  for  the  plaintiffs  against 
the  defendant  Byron  Daball  for  $2,000,  interest  and  costs,  and 
against  Alonzo  W.  Daball  for  $602.33  and  interest  without  costs. 

The  defendant  Byron  Daball  now  appeals,  and  the  defendant 
Alonzo  W.  Daball  appeals  except  as  to  a sum  of  $102.33. 

Neither  motor-boat  had  a white  light  near  the  bow,  as  required 
by  the  Regulations;  and  the  learned  trial  Judge  holds  that  “the 
infringement  of  the  Rules  of  the  Road  by  the  plaintiffs,  in  not 
having  lit  their  white  light,”  could  and  did  contribute  to  the 
accident:  and  consequently  he  holds  both  vessels  delinquent  and 
divides  the  damages  by  the  rule  in  Admiralty. 

He  holds,  however,  that  “the  proximate  and  efficient  cause 
of  the  collision  was  the  disregard  by  Byron  Daball  of  Rule  32  of 
the  Rules  of  the  Road.” 

Upon  these  apparently  inconsistent  findings,  he  holds  Byron 
Daball  liable  at  the  common  law  for  the  whole  of  the  damages; 
and  Alonzo  W . Daball  for  the  limited  amount  (Canada  Shipping  Act, 
R.S.C.  1906,  ch.  113,  sec.  921),  together  with  $500  loss  of  profits. 

After  an  attentive  reading  of  the  evidence  and  careful  con- 
sideration of  the  arguments  of  counsel,  I am  unable  to  follow  the 
learned  Judge  in  his  findings  against  the  plaintiffs. 

Section  916  of  the  Act  provides  that  a ship  shall  be  deemed  in 
fault  “if,  in  any  case  of  collision,  it  appears  to  the  Court.  . . .that 
such  collision  was  occasioned  by  the  non-observance  of  any  of 
such  regulations.  . .” 

I am  wholly  unable  to  see  how  the  want  of  the  white  light  on  the 
plaintiffs7  boat  had  any  part  in  causing  the  accident:  I think  the 
defendant  Byron  right  in  his  evidence  so  far  as  the  plaintiffs7 
captain  is  concerned  :— 

“His  Lordship:  Q.  You  say  that  you  had  not  your  white  light 
ahead?  A.  No,  sir. 

“Q.  Nor  had  Captain  Willett  (the  plaintiffs7  captain)?  A.  I 
did  not  see  any  white  light  for  the  short  time  I seen  him. 
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“Q.  Would  the  fact  that  you  had  not  a white  light  or  that  he 
had  not  a white  light  contribute  in  any  respect  to  the  accident 
as  it  happened?  A.  Absolutely  none. 

“Q.  There  would  be  no  possibility  of  that  contributing?  A. 
Absolutely  none  whatever.” 

Of  course  there  is  no  estoppel  by  evidence,  but  I think  all  the 
evidence  conclusively  establishes  that  the  absence  of  the  light  on 
the  plaintiffs’  boat  had  nothing  to  do  with  the  collision. 

We  have  not,  in  our  inland  waters,  adopted  the  stringent  rule 
casting  upon  the  plaintiff  who  has  infringed  a regulation  the 
burden  of  proving  affirmatively  that  the  fault  had  no  part  in 
occasioning  the  accident:  The  Cuba  v.  McMillan,  26  Can.  S.C.R. 
651;  The  Rosalind  v.  Steamship  Senlac  Co.  (1908),  41  Can.  S.C.R. 
54;  The  Porter  v.  Heminger  (1898),  6 Can.  Ex.  C.R.  208;  Hamburg 
Packet  Co.  v.  Desrochers,  The  Westphalia,  8 Can.  Ex.  C.R.  263; 
Tucker  v.  The  Tecumseh  (1906),  10  Can.  Ex.  C.R.  149;  Montreal 
Transportation  Co.  v.  The  Norwalk  (1909),  12  Can.  Ex.  C.R. 
434,  451;  Montreal  Harbour  Commissioners  v.  The  Albert  M.  Mar- 
shall (1908),  Q.R.  34  S.C.  299. 

I am  of  opinion  that  the  learned  Judge’s  finding  that  “the 
proximate  and  efficient  cause  of  the  collision  was  the  disregard 
of  Rule  32  of  the  Rules  of  the  Road  by  Byron  Daball”  is  right, 
and  that  the  finding  against  the  plaintiffs,  apparently  inconsistent 
therewith,  cannot  be  supported. 

It  is  admitted  that  in  the  action  against  Byron  Daball 
a defence  of  contributory  negligence  would  be  wholly  effective; 
but  there  was  no  contributory  negligence  in  this  case;  and  the' 
judgment  against  him  should  stand. 

As  to  the  appeal  of  Alonzo  W.  Daball  other  considerations  * 
apply. 

The  statute,  R.S.C.  1906,  ch.  113,  sec.  921,  provides  that 
“the  owners  of  any  ship ....  shall  not,  whenever  without  the  r 
actual  fault  or  privity ...  .(d)  any  loss  or  damage  is,  by  reason 
of  the  improper  navigation  of  such  ship ....  caused  to  any  other 
ship  or  boat ....  be  answerable  in  damages  in  respect  of ...  . loss 
or  damage  to  ships ...  or  other  things ....  to  an  aggregate  amount 
exceeding  $38.92  for  each  ton  of  the  ship’s  tonnage.” 

It  was  argued — or  at  least  suggested — that  this  limitation 
applied  only  where  the  owner  of  the  delinquent  ship  brought 
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action  to  limit  his  liability;  but  no  such  proposition  is  even  referred 
to  in  the  leading  case  of  Sewell  v.  British  Columbia  Towing  and 
Transportation  Co.t  (1884),  9 Can.  S.C.R.  527;  and  the  defence 
pro  tanto  succeeded  in  Waldie  Brothers  Limited  v.  Fullum  (1909), 
12  Can.  Ex.  C.R.  325. 

The  fact  that  the  agent  has  been  at  fault  does  not  preclude 
the  owner  who  is  himself  personally  blameless  from  limiting  the 
liability:  The  Obey  (1866),  L.R.  1 Ad.  & Ec.  102;  The  Yarmouth, 
[1909]  P.  293. 

The  question,  then,  to  be  determined  is  whether  the  owner  can 
be  rendered  liable  for  the  incidental  or  consequential  damages 
proved  beyond  the  amount  mentioned  in  the  statute — in  the 
present  case  the  profits  expected  for  the  season. 

In  the  first  place,  the  damages  recoverable  (in  the  absence 
of  statutory  limitation)  for  loss  of  a ship  by  collision,  as  in  the 
present  case,  include  the  estimated  earnings  of  the  boat  for  a 
reasonable  time  after  the  day  of  the  collision,  just  as  the  estimated 
value  of  a prospective  catch  of  fish  was  allowed  in  the  case  of 
injury  to  a fishing  vessel  in  Rheinhardt  v.  The  Cape  Breton  (1913), 
15  Can.  Ex.  C.R.  98. 

Accordingly,  the  statutory  limitation  must  be  considered  to 
apply  to  all  damages  which  without  it  could  have  been  recovered. 
It  is  unnecessary  to  consider  whether  without  the  statutory 
provision  all  the  $500  allowed  could  have  been  recovered — if  any 
part  could  not,  it  cannot  now  be  recovered:  if  it  could  have  been 
recovered,  the  statutory  limitation  applies. 

I would  allow  the  appeal  of  Alonzo  W.  Daball;  the  amount  of 
the  judgment  against  him  should  be  according  to  the  statute;  if 
the  parties  cannot  agree  there  must  be  a reference;  costs  in  the 
discretion  of  the  Master. 

The  same  counsel  and  solicitors  representing  both  defendants, 
there  should  be  no  costs  of  this  appeal — and  we  do  not  interfere 
with  the  costs  below. 
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McIntyre  v.  Temiskaming  Mining  Co. 


Company — Power  to  Purchase  Shares  of  another  Company — Ontario  Companies 
Act , sec.  94 — By-law  Passed  by  Directors  and  Approved  by  Shareholders — 
General  Authorisation — Validity — Approval  of  each  Particular  Transaction 
not  Required — “Expressly” — Implied  Charter-powers — Sec.  23  (e)  of  Act — 
Limitation  of  General  Authorisation  to  Classes  of  Companies  Mentioned. 

Under  sec.  94  of  the  Ontario  Companies  Act,  R.S.O.  1914,  ch.  178,  a by-law, 
passed  by  the  directors  of  a company  and  confirmed  by  a vote  of  the  share- 
holders, expressly  authorising  the  directors  “from  time  to  time  and  when- 
ever they  see  fit  to  purchase  shares  in  any  other  corporation  and  to  use  the 
funds  of  the  company  for  such  purpose,”  is  permissible:  a separate  by-law 
approving  of  each  individual  purchase  is  not  necessary. 

The  word  “expressly”  in  sec.  94  means  “in  plain  and  unmistakable  language” 
— “expressly”  as  distinguished  from  “impliedly.” 

Mackenzie  v.  Maple  Mountain  Mining  Co.  (1910),  20  O.L.R.  615,  applied. 

The  implied  charter-power  in  sec.  23  (e)  of  the  Act  is  to  purchase  shares 
in  any  other  company  having  objects  similar  to  those  of  the  company  or 
carrying  on  a business  capable  of  being  conducted  so  as  directly  or  indirectly 
to  benefit  the  company.  The  wide  wording  of  the  by-law  must  in  practice 
be  regarded  as  controlled  and  limited  by  the  narrower  provisions  to  be 
read  into  the  charter. 

Motion  by  the  plaintiff  for  an  interim  injunction,  turned  by 
consent  into  a motion  for  judgment. 

January  12.  The  motion  was  heard  by  Middleton,  J.,  in 
the  Weekly  Court,  Toronto. 

W.  R.  Smyth , K.C.,  for  the  plaintiff. 

Strachan  Johnston,  K.C.,  for  the  defendants. 


January  15.  Middleton,  J.: — The  plaintiff,  a minority 
shareholder  of  the  defendant  company,  on  behalf  of  herself  and 
all  other  shareholders  of  the  company,  asks  for  a declaration  that 
a certain  by-law  passed  by  the  directors  of  the  company,  con- 
firmed by  the  unanimous  vote  of  the  shareholders  present  or 
represented  by  proxy  at  a general  meeting  of  the  shareholders,  is 
ultra  vires  and  void. 

The  by-law  in  question  is  as  follows  :• — 

“Be  it  enacted  as  a by-law  of  the  Temiskaming  Mining  Com- 
pany Limited  that  the  directors  be  and  they  are  hereby  expressly 
authorised  from  time  to  time  and  whenever  they  see  fit  to  purchase 
shares  in  any  other  corporation  and  to  use  the  funds  of  the  com- 
pany for  such  purpose.” 
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The  validity  of  this  by-law  is  attacked  on  several  nominally 
different  grounds,  but  upon  analysis  they  all  resolve  themselves 
into  one  question : whether,  under  sec.  94  of  the  Ontario  Companies 
Act,  R.S.O.  1914,  ch.  178,  a by-law  in  general  terms,  such  as  the 
by-law  quoted,  is  permissible.  The  contention  of  the  plaintiff 
is  that  a separate  by-law  is  required  approving  of  each  individual 
transaction  by  which  the  company  seeks  to  acquire  any  shares  in 
any  other  corporation. 

So  far  as  I know,  this  question  has  never  been  considered,  and 
it  is  manifest  that  the  importance  of  the  contention  of  the  plaintiff 
is  great,  and  a decision  in  her  favour  would  be  far-reaching  in 
effect. 

The  statutory  provisions  dealing  with  the  matter  are,  first, 
sec.  23,  which  provides  that  a company  shall  possess*  as  incidental 
and  ancillary  to  the  powers  set  out  in  the  letters  patent,  inter 
alia,  the  power  to  “(e),  subject  to  section  94,  take,  or  otherwise 
acquire  and  hold,  shares  in  any  other  company  having  objects 
altogether  or  in  part  similar  to  those  of  the  company  or  carrying 
on  any  business  capable  of  being  conducted  so  as  directly  or 
indirectly  to  benefit  the  company.” 

Section  94  provides  as  follows: — 

“(1)  The  company  although  authorised  by  the  special  Act, 
letters  patent  or  supplementary  letters  patent,  or  by  this  Act  to 
purchase  shares  in  any  other  corporation  shall  not  do  so  or  use  any 
of  its  funds  for  such  purpose  until  the  directors  have  been  expressly 
authorised  by  a by-law  passed  by  them  for  the  purpose,  and 
confirmed  by  a vote  of  the  shareholders  present  or  represented  by 
proxy  at  a general  meeting  duly  called  for  that  purpose  and  hold- 
ing not  less  than  two-thirds  of  the  issued  capital  stock  represented 
at  such  meeting. 

“(2)  This  section  shall  not  apply  to  a company  incorporated 
for  the  purpose  of  carrying  on  the  business  of  buying,  selling  or 
dealing  in  shares.” 

It  is  common  ground  that  this  company  is  not  a company 
incorporated  for  the  purpose  of  carrying  on  the  business  of  buying, 
selling,  or  dealing  in  shares  as  mentioned  in  sub-sec.  2. 

- Although,  as  I have  said,  there  is  no  authority  upon  this  precise 
section,  I think  that  the  reasoning  of  the  Court  in  Mackenzie  v. 
Maple  Mountain  Mining  Co.  (1910),  20  O.L.R.  615,  determines  the 
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case  against  the  plaintiff.  That  case  dealt  with  the  question 
arising  under  the  provisions  of  the  section  corresponding  to  sec. 
92  in  the  present  Act,  providing  that  any  by-law  for  the  payment 
of  the  president,  or  any  of  the  directors,  shall  not  be  valid  or  acted 
upon  unless  passed  at  a general  meeting,  or,  if  passed  by  the 
directors,  until  the  same  has  been  confirmed  at  a general  meeting. 
It  was  there  contended  that  this  section  of  the  statute  required 
that  the  shareholders  should  confirm  the  particular  transaction, 
and  fix  the  remuneration  of  the  directors,  and  that  a general  by-law 
authorising  the  payment  of  the  president  or  of  a director  was  not 
a sufficient  compliance  with  the  statute.  It  is  pointed  out  that 
the  statute  does  not  require  the  approval  of  each  contract.  All 
that  is  required  is  that  there  shall  be  a by-law,  which  implies 
a general  law  made  by  the  directors  or  shareholders  of  the  com- 
pany for  its  government,  which  may  properly,  and  generally  must, 
deal  with  the  subject  in  general  terms. 

Applying  the  reasoning  of  that  case  to  the  case  in  hand,  I 
think  that  the  intention  of  the  Legislature  was  that  no  company 
should  purchase  the  shares  of  any  other  company  until  the  share- 
holders had  expressly  authorised  it.  Once  the  authority  is  con- 
ferred, the  entering  into  and  carrying  out  of  any  purchase  of  any 
particular  shares  is  part  of  the  corporate  business  which  rests 
rightly  with  the  directors  and  not  with  the  shareholders. 

Upon  the  argument  stress  was  laid  upon  the  use  of  the  word 
“expressly”  in  the  statute.  It  is  said  that  this  points  to  an 
intention  on  the  part  of  the  Legislature  that  each  particular 
transaction  shall  be  dealt  with  in  a by-law.  I do  not  so  under- 
stand the  word.  I think  it  is  intended  to  indicate  that,  if  the  power 
is  to  be  validly  conferred  upon  the  directors,  it  must  be  done  in 
plain  and  unmistakable  language — “expressly”  as  distinguished 
from  “impliedly.” 

A point,  not  discussed  upon  the  argument,  at  first  appeared 
to  me  to  be  troublesome.  The  implied  charter-power,  which  I 
have  quoted  above  from  sec.  23,  is  to  purchase  shares  in  any 
other  company  having  objects  altogether  or  in  part  similar  to  those 
of  the  company  or  carrying  on  a business  capable  of  being  con- 
ducted so  that  directly  or  indirectly  it  would  benefit  the  company! 

It  appeared  to  me  that  it  would  not  be  undesirable  to  embody 
in  the  resolution  passed  under  sec.  94  the  same  limitation  found 
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in  the  power  quoted;  but,  on  further  consideration,  it  appears  to 
me  that  it  is  better  to  follow  the  precise  wording  of  sec.  94,  which 
requires  the  passing  of  such  a by-law  before  the  implied  power 
conferred  by  sec.  23  comes  into  operation,  and  that  the  wide  word- 
ing, of  the  by-law  must  in  practice  be  regarded  as  controlled  and 
limited  by  the  narrower  provisions  to  be  read  into  the  charter. 

In  this  case  it  is  clear  from  the  facts  disclosed  that  the  intention 
is  to  purchase  shares  undoubtedly  within  the  charter-power,  wThen 
once  it  is  set  free  for  operation  by  the  shareholders’  resolution. 

No  good  purpose  would  be  served  by  citing  from  text-books, 
dictionaries,  and  cases  for  the  purpose  of  shewing  that  the  word 
“expressly”  is  elastic  and  capable  of  several  meanings.  Still 
less  useful  would  be  any  attempt  to  shew  that  in  other  statutes 
the  word  was  used  in  a sense  similar  to  or  different  from  that  which 
it  here  bears. 

The  action  fails  and  should  be  dismissed,  with  costs  if  de- 
manded. 

[The  judgment  was  affirmed,  with  a slight  variation,  by  the  First 
Divisional  Court  of  the  Appellate  Division,  on  the  13th  May,  1921.  The 
reasons  for  judgment  of  the  Divisional  Court  will  be  reported  in  due  course. 
See  20  O.W.N.  274  ] 


[MIDDLETON,  J.J 
Millar  v.  The  King. 

Solicitors — Retainer  by  Crown — Claim  for  Value  of  Services — Purchase  by 
Ontario  Government  of  Undertakings  of  Power  Companies — Validating  Act , 
6 Geo.  V.  ch.  18- — Services  of  Solicitors  in  Searching  Titles  and  Carrying  out 
Purchase — Necessity  for  Work  Done — Secs.  3 and  8 of  Act — Copy  of  Docket 
Entries  Sent  by  Solicitors  to  Minister  of  the  Crown  in  Letter — Items  not 
Moneyed  out— Lump-sum  Assessed  by  Independent  Solicitor  on  Basis  of 
Services  Detailed — Order  in  Council  Directing  Payment  out  of  Particular 
Fund — Acceptance  of  Copy  as  Bill  and  Waiver  of  Right  to  Detailed  Bill 
as  Required  by  Solicitors  Act,  sec.  34 — Written  Agreement  to  Pay  Sum 
Assessed — Approval  by  Order  in  Council — Executive  Council  Act,  sec.  6 — 
Solicitors  Act , secs.  50  et  seq.,  56,  66 — Petition  of  Right — “ Action ” — 
Evidence — Reasonable  Remuneration  for  Services. 

Solicitors  were  retained  by  the  Crown  (Government  of  Ontario)  to  perform 
certain  services  in  connection  with  the  purchase  by  the  Crown  of  the  assets, 
undertakings,  lands,  plants,  etc.,  of  22  power  companies,  for  the  price  of 
$8,350,000.  The  retainer  was  admitted,  and  there  was  no  dispute  as 
to  the  services  rendered  by  the  solicitors.  Several  hundred  titles  to  lands 
purchased  and  some  500  agreements  for  easements  were  examined.  Full 
reports  were  made  upon  the  titles,  and  the  transaction  was  completed. 
Several  difficult  and  important  questions  were  considered  and  dealt  with. 
The  agreement  between  His  Majesty  and  the  power  companies  is  set  out  in 
a schedule  to  the  Act,  6 Geo.  V.  ch.  18,  by  which  it  is  validated  and  confirmed. 
By  sec.  3 of  this  statute,  all  the  property  dealt  with  or  purporting  to  be 
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dealt  with  by  the  agreement  is  vested  in  His  Majesty,  free  from  all  liens, 
charges,  and  incumbrances,  save  as  provided  in  the  contract  of  purchase; 
sec.  8 makes  provision  for  recording  the  statute  in  the  registry  offices  against 
the  parcels  dealt  with.  By  the  contract  the  property  was  sold  as  free  of 
all  incumbrances,  and  the  purchaser  accepted  the  title  of  the  vendors: — 

Held,  that  the  statute  did  not  vest  in  the  Crown  any  of  the  property  in  such 
a way  as  to  interfere  with  the  rights  of  third  parties;  and  investigation  of 
the  titles  was  necessary  to  ascertain  all  outstanding  claims  calling  for 
investigation  or  adjustment. 

On  the  completion  of  the  transaction,  the  solicitors  made  a copy  of  their 
docket  entries,  which  shewed  no  money  charges  for  services  rendered,  but 
gave  full  details  of  all  disbursements,  and  sent  it  in  a letter  to  one  of  the 
Ministers,  in  whose  name  the  agreement  had  been  made,  and  who  had 
given  the  instructions,  suggesting  that  he  should  submit  it  to  some  com- 
petent person  to  settle  the  fee  which  should  be  paid.  This  suggestion  was 
acted  upon,  and  a report  was  made  to  the  Minister  by  the  solicitor  for  the 
Hydro-Electric  Power  Commission  of  Ontario,  recommending  payment 
to  the  solicitors  of  $31,589.33  for  fees  and  disbursements,  less  a sum  of 
$7,000  paid  on  account.  The  Minister,  by  a report  which  recited  that 
the  Hydro-Electric  Power  Commission  had  been  appointed,  under  sec.  7 
of  the  Validating  Act,  to  administer  the  undertaking  for  the  Crown, 
recommended  that  the  Commission  be  directed  to  pay  the  solicitors 
$24,589.33,  and  “charge  the  same  against  funds  belonging  to  the  Central 
Ontario  system,  which  is  being  operated  by  the  said  Commission  for  the 
Government.”  This  was  approved  by  an  Order  in  Council  of  the  4th 
November,  1918.  No  payment  having  been  made  to  the  solicitors,  the 
Attorney-General,  on  the  29th  October,  1919,  granted  his  fiat  for  the 
presentation  of  a petition  of  right.  The  petition  was  duly  presented, 
praying  for  payment  of  the  sum  of  $24,589.33,  and  was  tried  at  a sittings  of 
the  Supreme  Court  of  Ontario: — 

Held,  upon  the  evidence,  that  the  amount  claimed  was  a reasonable  remun- 
eration for  the  services  performed.  In  cases  such  as  this,  the  opinion  of 
other  solicitors  is  a proper  guide. 

Held,  also,  that,  although  the  solicitors’  bill  was  not  duly  rendered  as  required 
by  the  Solicitors  Act,  R.S.O.  1914,  ch.  159,  sec.  34,  because  in  the  copy  of 
the  docket  entries  submitted  the  items  were  not  moneyed  out,  it  was 
competent  for  the  Government  to  accept  the  copy  as  a bill  and  waive 
strict  compliance  with  the  statute,  and  the  Government  did  so  by  treating 
the  copy  as  a bill  and  having  the  value  of  the  services  assessed  by  their 
legal  adviser,  instead  of  rejecting  it  and  requesting  a further  account  giving 
the  charges  in  detail. 

Held,  also,  that  there  was  an  agreement  to  pay  the  sum  assessed,  evidenced 
by  the  letter  of  the  solicitors  with  the  bill  as  an  offer  and  the  Order  in 
Council  of  November,  1918,  as  an  acceptance.  The  Order  in  Council 
was  an  approval  of  the  adjustment  of  the  account  and  an  acknowledgment 
of  a prior  valid  retainer;  and  the  agreement  was  approved  in  such  manner 
as  to  be  binding  upon  the  Crown:  sec.  6 of  the  Executive  Council  Act, 
R.S.O.  1914,  ch.  13.  • 

The  designation  of  the  fund  from  which  the  account  was  to  be  paid  did  not 
qualify  the  approval  of  the  adjustment  of  the  account. 

Held,  also,  that,  by  sec.  66  of  the  Solicitors  Act,  a written  agreement  renders 
the  delivery  of  a bill  unnecessary;  and  the  offer  and  the  Order  in  Council 
supplied  a sufficient  writing. 

Held,  therefore,  there  being  a valid  agreement,  that  a bill  was  not  necessary. 
Ray  v.  Newton,  [1913]  1 K.B.  249,  distinguished. 

The  Court  has  the  right,  by  sec.  50  et  seq.,  if  the  agreement  is  not  fair  and 
reasonable,  to  direct  costs  to  be  taxed  and  paid  in  the  ordinary  way;  and 
sec.  56  provides  that  no  action  shall  be  brought  upon  such  an  agreement, 
but  that  it  shall  be  enforced  upon  a summary  application: — 

Held,  however,  that  a petition  of  right  is  not  an  “action.” 

Rustomjee  v.  The  Queen  (1876),  1 Q.B.D.  487,  followed. 

The  definitions  of  “action”  in  the  Judicature  Act  and  Rules  are  merely  a 
conventional  method  of  interpreting  the  statute  and  Rules,  adopted  for  the 
sake  of  brevity  and  simplicity,  and  not  for  the  purpose  of  changing  the 
true  nature  of  things. 
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A petition  of  right  by  a firm  of  solicitors  to  recover  from  the 
Crown  (Province  of  Ontario)  a gum  of  money,  in  the  circum- 
stances set  out  below. 

November  25,  1920.  The  petition  was  tried  by  Middleton, 
J.,  without  a jury,  at  a Toronto  sittings. 

W.  N.  Tilley , K.C.,an dT .R. Ferguson,  K.C.,  for  the  petitioners. 

Edward  Bayly,  K.C.,  for  the  Crown. 

January  18.  Middleton,  J.: — A petition  of  right  by  Messrs. 
Millar,  Ferguson,  and  Hunter,  to  recover  $24,589.33  claimed  as 
a balance  in  respect  of  services  rendered  in  connection  with  the 
purchase  of  the  assets,  undertakings,  lands,  plants,  etc.,  of  certain 
power  companies,  22  in  all,  for  the  price  of  $8,350,000. 

The  agreement  is  printed  as  a schedule  to  the  statute  6 Geo. 
V.  ch.  18  (O.),  by  which  it  is  validated  and  confirmed.  The 
retainer  of  the  solicitors  is  not  denied,  and  there  is  no  dispute  as 
to  the  services  rendered  by  them.  Several  hundred  titles  of  lands 
purchased  were  examined,  in  addition  to  some  500  agreements  for 
easements.  Full  reports  were  made  upon  the  titles  so  examined, 
and  the  transaction  was  carried  through  to  completion. 

In  addition  to  the  ordinary  conveyancing,  several  difficult 
and  important  questions  had  to  be  considered  and  dealt  with. 

On  the  completion  of  the  transaction,  the  solicitors  made  a 
copy  of  their  docket  entries,  which  shewed  no  money  charges  for 
services  rendered,  but  gave  full  details  of  all  disbursements,  and 
forwarded  it  to  the  Minister  of  Lands  Forests  and  Mines,  in  whose 
name  the  agreement  had  been  made,  and  who  had  given  the 
instructions,  suggesting  that  he  should  submit  it  to  some  competent 
person  to  settle  the  fee  which  should  be  paid. 

This  course  commended  itself  to  the  Minister,  and  he  selected 
Mr.  G.  H.  Kilmer,  K.C.,  solicitor  for  the  Hydro-Electric  Power 
Commission,  and  on  the  7th  January,  1918,  wrote  him  referring 
to  this  fact,  and  saying  that  he  was  thus  “in  a position  to  know 
the  amount  of  work  involved  in  a matter  of  this  kind  and  the 
value  of  the  services  rendered.  I will  be  glad  if  you  will  go  care- 
fully into  this  subject  and  advise  the  Department  what  you 
think  is  a reasonable  allowance  under  all  the  circumstances.” 

Mr.  Kilmer  went  into  the  question  with  great  care,  and  was 
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afforded  all  the  information  by  the  solicitors,  and  on  the  21st 
October,  1918,  made  his  report  to  the  Minister  as  follows: — 

“Pursuant  to  your  letter  of  the  7th  of  January  last  I have 
examined  the  bill  of  Messrs.  Millar,  Ferguson,  and  Hunter,  sub- 
mitted therewith,  and  I think  that  the  proper  value  of  the  services 
rendered  as  covered  by  the  bill  is  the  sum  of  $25,900.  I have 
checked  the  vouchers  for  the  disbursements  in  connection  with 
these  services,  and  the  same  are  correctly  set  out  in  the  bill,  and 
amount  to  the  sum  of  $5,689.33.  The  total  fees  and  disburse- 
ments amount  to  $31,589.33,  on  which  the  solicitors  have  been  paid 
the  sum  of  $7,000,  leaving  a balance  due  to  the  solicitors  of 
$24,589.33.” 

On  the  4th  November,  1918,  an  Order  in  Council  was  passed. 
This  Order  in  Council  recites  that  the  Committee  of  Council  has 
had  under  consideration  the  report  of  the  Minister  of  Lands  Forests 
and  Mines,  in  which,  after  referring  to  the  agreement  of  purchase 
and  the  Act  confirming  it,  and  the  vesting  of  these  properties  in 
the  Crown,  he  states:  “That  the  legal  firm  of  Messrs.  Millar, 
Ferguson,  and  Hunter  were  instructed  by  the  Government  to 
inquire  into  and  report  upon  the  titles  of  the  undertakings,  proper- 
ties, rights,  contracts,  licenses,  privileges,  purchases,  and  busi- 
nesses so  vested;  that  the  said  firm  have  inquired  into  and 
reported  with  respect  to  the  said  titles  and  have  rendered  their 
bill  for  services  and  disbursements  in  so  doing,  and  counsel  on 
behalf  of  the  Government  has  examined  the  said  bill  and  recom- 
mended the  allowance  of  the  same  at  the  sum  of  $31,589.33,  upon 
which  there  has  been  paid  the  sum  of  $7,000,  leaving  a balance 
due  to  the  solicitors  of  $24,589.33.” 

The  Minister’s  report  then  recites  the  fact  that  by  an  Order 
in  Council  of  the  4th  May,  1916,  under  sec.  7 of  the  validating 
Act,  the  Hydro-Electric  Power  Commission  had  been  appointed 
to  manage  and  administer  the  undertaking  for  the  benefit  of  Bis 
Majesty  and  is  now  exercising  such  management  and  adminis- 
tration. The  report  as  recited  in  the  Order  in  Council  then 
proceeds : — 

“The  Minister  recommends  that  your  Honour  do  direct  the 
Hydro-Electric  Powder  Commission  of  Ontario  to  pay  the  said 
balance  of  $24,589.33  to  the  said  firm  of  Millar,  Ferguson,  and 
Hunter  and  charge  the  same  against  funds  Lelonging  to  the 
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Central  Ontario  system,  which  is  being  operated  by  the  said  Com- 
mission for  the  Government.” 

And  the  report  is  approved  by  the  Order  in  Council. 

Nothing  has  been  done  toward  the  payment  of  this  account, 
and  the  matter  was  allowed  to  remain  in  abeyance  for  almost  a 
year,  when,  on  the  29th  October,  1919,  the  Honourable  the  Attor- 
ney-General, himself  a member  of  the  Hydro-Electric  Power 
Commission,  granted  his  fiat  for  the  presentation  of  a petition  of 
right. 

The  answer  of  the  Attorney-General  in  the  first  place  admits 
the  retainer  and  . then  sets  up  that  no  bill  has  been  delivered,  as 
required  by  sec.  34*  of  the  Solicitors  Act,  R.S.O.  1914,  ch.  159, 
and  that  the  reference  of  the  bill  actually  rendered  to  counsel  for 
the  Hydro-Electric  Power  Commission  was  merely  for  the  purpose 
of  making  a recommendation  to  the  Commission.  There  is  a 
statement  that  the  charge  made  is  excessive. 

The  answer  concludes  with  the  statement  “that  the  petitioners 
well  know  and  the  fact  is  that  their  bill  of  costs  was  to  be  sub- 
mitted to,  approved  by,  and  if  so  approved  paid  by  the  Hydro- 
Electric  Power  Commission  of  Ontario,  and  not  by  the  respondent.” 

At  the  trial  before  me  the  facts  set  forth  were  proved. 

Mr.  Justice  Ferguson,  a member  of  the  firm  at  the  time  of  the 
retainer,  who  had  personal  supervision  of  the  work,  proved  the 
rendering  of  the  services  charged  for. 

Mr.  Kilmer  shewed  how  he  arrived  at  the  amount  which  he 
recommended  as  fair  remuneration  for  the  services  rendered. 

Mr.  A.  W.  Anglin  and  Mr.  R.  McKay,  two  gentlemen  of  very 
high  standing  in  the  profession,  testified  that  having  gone  over 
the  account  with  care  the  amount  claimed,  in  their  opinion,  was 
reasonable. 

By  sec.  3 of  the  statute  6 Geo.  V.,  ch.  18,  all  the  property  dealt 
with  or  purporting  to  be  dealt  with  by  the  agreement  is  vested  in 
His  Majesty,  free  from  all  liens,  charges  and  incumbrances,  save 
as  provided  in  the  contract  of  purchase;  and,  by  sec.  8,  provision 

* 34. — (1)  No  action  shall  be  brought  for  the  recover  of  fees,  charges  or 
disbursements  for  business  done  by  a solicitor  as  such,  until  one  month  after 
a bill  thereof,  subscribed  with  the  proper  hand  of  such  solicitor  . . . has 

been  delivered  to  the  person  to  be  charged  therewith  . . . 
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is  made  for  the  recording  of  this  statute  in  the  registry  offices 
against  the  parcels  dealt  with. 

By  the  contract  the  property  is  sold  as  free  of  ail  incumbrances, 
and  the  purchaser  accepts  the  title  of  the  vendors. 

It  is  said  that  this  made  it  unnecessary  for  the  Crown  to 
search  the  titles  in  any  way.  This  view  was  not' entertained  by 
either  of  the  parties  to  the  transaction.  It  was  thought  most 
important  to  ascertain  precisely  the  title  to  the  various  properties 
and  what  outstanding  rights,  claims,  liens,  and  incumbrances 
there  were.  There  were  in  fact  many  liens  and  charges,  and  the 
price  was  not  paid  until  all  these  claims  or  charges  were  adjusted. 

I do  not  think  the  statute  intended  to  vest  in  the  Crown  any 
of  the  property  in  such  a way  as  to  interfere  with  the  rights  of 
third  parties;  and  investigation  was,  in  my  view,  necessary*  to 
ascertain  all  outstanding  claims  calling  for  investigation  or  adjust- 
ment. 

That  this  was  the  opinion  of  the  Hydro-Electric  Commission 
is  evident  from  the  letter  of  Mr.  Ferguson  to  the  Commission, 
dated  the  1st  April,  1916,  and  the  letter  from  the  secretary  of  the 
Commission  to  him,  dated  the  15th  September,  1916,  and  from 
the  Attorney-General  (evidently  acting  as  a member  of  the  Com- 
mission) to  him  of  the  27th  December,  1916. 

The  Attorney-General,  the  Honourable  I.  B.  Lucas,  K.C., 
and  the  Minister  of -Lands  Forests  and  Mines,  the  Honourable 
G.  H.  Ferguson,  K.C.,  are  members  of  the  legal  profession,  and 
they  fully  understood  the  nature  of  the  instructions  given  and 
knew  what  was  being  done  under  their  instructions. 

If  I am  right  in  this  view,  there  can  be  no  real  reason  why  the 
bill  should  not  be  paid,  as,  upon  the  evidence  as  well  as  my  own 
experience  in  such  matters,  the  amount  claimed  is  reasonable. 

Other  matters  were  argued  which  require  to  be  carefully 
considered.  It  is  said  the  bill  was  not  duly  rendered  as  required 
by  the  Solicitors  Act,  because  the  items  were  not  moneyed  out. 
I have  no  doubt  that  this  is  so;  but  I am  also  of  opinion  that, 
when  a defective  bill  is  rendered,  it  is  competent  for  the  client 
to  accept  it  as  a bill  and  waive  strict  compliance  with  the  statute. 
This  document  was  treated  by  the  Government  as  a bill,  and  it  was 
found  adequate  to  enable  its  legal  adviser  to  assess  the  value  of 
the  services  rendered.  There  w^as  no  rejection  of  the  bill  on  this 
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ground  and  no  request  for  a further  account  giving  the  charges  in 
detail.  The  transaction  was  one  which  called  for  a lump-charge 
rather  than  for  elaborate  detail;  and  the  custom  of  conveyancers, 
as  indicated  by  the  various  block  tariffs  of  costs  adopted  by  the 
bar  associations,  is  to  charge  a lump-sum  in  conveyancing  matters. 

Counsel  for  the  solicitors  base  their  claim  largely  upon  the 
contention  that  there  was  an  agreement  to  pay  the  sum  deter- 
mined by  Mr.  Kilmer;  this  agreement  being  based  on  the 
letter  of  the  solicitors  with  the  bill  as  an  offer  and  the 
Order  in  Council  as  an  acceptance.  Had  the  transaction  been 
between  individuals,  the  acceptance  would  have  been  proved  at  an 
earlier  date,  but  a contract  to  bind  the  Crown  must  be  made  as 
required  by  the  Executive  Council  Act,  R.S.O.  1914,  ch.  13. 
That  Act,  by  sec.  6,  provides: — 

“No  deed  or  contract  in  respect  of  any  matter  under  the 
control  or  direction  of  a Minister  shall  be  binding  on  His  Majesty 
or  be  deemed  to  be  the  act  of  such  Minister  unless  the  same  is 
signed  by  him  or  is  approved  by  the  Lieutenant-Governor  in 
Council.” 

The  Order  in  Council  is,  to  my  mind,  an  approval  of  the 
adjustment  of  the  account  and  an  acknowledgment  of  a prior 
valid  retainer,  and  so  amounts  to  an  agreement  to  pay. 

It  is  quite  true  that  the  Order  in  Council  designates  an  account 
to  which  the  payment  is  to  be  charged,  and  points  out  the  Com- 
mission as  the  agent  by  which  the  payment  is  to  be  made;  but  this 
seems  to  me  quite  apart  from  the  thing  requisite  under  the  statute 
to  give  validity  to  the  Minister’s  action.  That  action  became 
binding  when  approved.  It  was  approved.  The  subsequent 
direction  to  pay  seems  to  have  been  abortive,  the  reason  being  as 
yet  unexplained.  The  actions  of  the  Minister  which  I refer  to 
are  the  things  done  by  him  prior  to  his  recommendation  to  the 
Council  that  the  money  be  paid  by  the  Hydro-Electric  Com- 
mission. 

I cannot  regard  the  designation  of  the  fund  from  which  this 
account  was  to  be  paid  as  in  any  way  qualifying  the  approval  of 
the  adjustment  of  the  account. 

But  it  is  said  that  nothing  short  of  actual  payment  is  sufficient 
to  relieve  the  solicitor  from  his  statutory  obligation  to  deliver  a 
bill;  and,  in  support  of  this,  cases  are  cited  before  the  amendment 
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to  the  Solicitors  Act  dealing  with  bills  for  services  connected  with 
litigation. 

For  many  years  under  the  Ontario  Solicitors  Act  full  freedom 
of  bargaining  between  the  solicitor  and  client  was  permitted  with 
reference  to  charges  for  conveyancing  and  all  such  work  as  comes 
within  the  scope  of  sec.  47  of  the  present  statute. 

By  the  Law  Reform  Act  of  1909,  9 Edw.  VII.  ch.  28,  secs.  54 
and  55  of  the  then  Solicitors  Act,  which  gave  this  limited  right, 
were  repealed,  and  in  place  of  them  the  sections  found  as  48  et  seq. 
of  the  Solicitors  Act,  R.S.O.  1914,  ch.  159,  were  enacted,  giving 
the  solicitor  and  the  client  the  right  to  agree  not  only  as  to  remuner- 
ation for  conveyancing,  but  also  as  to  remuneration  for  services 
in  respect  of  business  done  in  the  Courts. 

This  right  is  wide  and  applies  to  past  as  well  as  future  services, 
and  by  sec.  66*  it  is  plain  that  an  agreement  renders  the  delivery 
of  a bill  unnecessary.  The  claim  of  a solicitor,  save  as  I shall 
mention,  when  based  upon  an  agreement  under  the  statute,  is 
not  subject  to  “any  provision  of  law  respecting  the  signing  and 
delivery  of  a bill  of  a solicitor.”  Manifestly  the  conferring  of  such 
wide  right  of  agreement  called  for  the  imposition  of  safeguards, 
and  these  are  found  in  the  provisions  of  sec.  50  et  seq.,  where  the 
right  is  given  to  the  Court,  if  the  agreement  is  not  fair  and  reason- 
able, to  direct  costs  to  be  taxed  and  paid  in  the  ordinary  way. 
This  would  involve  the  making  out  and  delivery  of  a bill. 

The  agreement  must  be  in  writing  to  satisfy  the  statute.  As 
indicated  already,  the  offer  and  the  Order  in  Council  seems  to 
me  to  supply  sufficient  writing. 

There  remains  a difficulty  occasioned  by  the  provisions  of  the 
statute,  sec.  56,  which  provides  that  no  action  shall  be  brought 
upon  such  an  agreement,  but  that  it  shall  be  enforced  upon  a 
summary  application. 

A petition  of  right  is  not  an  action.  This  was  determined  in 
Rustomjee  v.  The  Queen  (1876),  1 Q.B.D.  487.  There  the  Statute 
of  Limitations,  which  provided  that  “no  action  shall  be  brought,” 
etc.,  was  invoked.  Definitions  of  “action”  are  to  be  found  in  the 
Judicature  Act  and  Rules,  but  these  definitions  are  merely  a 

*66.  Except  as  otherwise  provided  in  sections  49  to  65  a bill  of  a solicitor 
for  the  amount  , due  under  any  such  agreement  shall  not  be  subject  to  any 
taxation  or  to  any  provision  of  law  respecting  the  signing  and  delivery  of  a 
bill  of  a solicitor. 
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conventional  method  of  interpreting  the  statute  and  Rules, 
adopted  for  the  sake  of  brevity  and  simplicity  and  not  for  the 
purpose  of  changing  the  true  nature  of  things.  This  algebraic 
method  of  interpretation  is  limited  by  the  terms  of  the  enactment. 
It  is  for  the  purpose  of  the  Judicature  Act  and  that  Act  alone, 
though  by  the  Interpretation  Act,  R.S.O.  1914,  ch.  1,  sec.  30, 
it  applies  to  all  statutes  relating  to  legal  matters.  It  may  be  that 
this  short  answer  might  avail  to  answer  the  argument  based 
on  sec.  34,  which  makes  the  due  delivery  of  a bill  a condition 
precedent  only  to  the  bringing  of  an  action,  particularly  as  this 
section  has  been  strictly  construed:  Thomas  v.  Cross  (1864), 
11  L.T.R.  430,  13  W.R.  166;  Jeffreys  v.  Evans  (1845),  14  M.  & W. 
210;  Brown  v.  Tibbits  (1862),  31  L.J.C.P.  206;  In  re  Lamb  (1889),  23 
Q.B.D.  5;  Taylor  v.  Robertson  (1901),  31  Can.  S.C.R.  615;  but  I 
prefer  to  rest  my  decision  on  this  branch  of  the  case  on  wider 
grounds. 

The  Crown  relies  upon  the  decision  in  Ray  v.  Newton,  [1913]  1 
K.B.  249,  as  shewing  that,  notwithstanding  the  provision  of  the 
English  Solicitors  Act,  corresponding  very  closely  with  our  own 
Act  of  1909,  there  must  be  a bill.  I do  not  think  this  is  the  true 
meaning  of  the  case.  Without  a bill  of  costs,  a bill  of  exchange 
had  been  given  for  a lump-sum.  An  action  on  this  was  allowed 
to  proceed,  but  an  order  was  made  under  the  statute  requiring 
the  delivery  of  a detailed  bill,  a prima  jade  case  calling  for  inves- 
tigation having  been  made.  The  section  which  corresponds  to 
sec.  66  of  our  Act  was  not  referred  to,  no  doubt  because  it  had 
no  bearing  on  the  question  under  consideration.  Counsel  there 
cite  In  re  Stuart,  [1893]  2 Q.B.  201,  and  In  re  Baylis,  [1896]  2 Ch. 
107,  as  authority  for  the  proposition  that  a bill  must  be  delivered 
notwithstanding  an  agreement.  Neither  case  deals  with  this 
question.  In  re  Stuart  was  a case  in  which  an  agreement  was 
proved  to  be  unfair  and  set  aside  and  an  ordinary  taxation  ordered, 
and  In  re  Baylis  was  a case  in  which  there  was  no  written  agree- 
ment, and  it  was  sought  to  avoid  taxation  upon  the  ground  that 
there  was  payment.  The  payment  which  precludes  taxation  is 
“pajunent  of  a bill.”  A pa}Tment  without  a till  has  no  effect. 

The  real  point  of  the  decision  in  Ray  v.  Newton  is  that  the 
right  of  the  Court  to  inquire  into  the  fairness  of  an  agreement  is 
not  ousted  by  the  taking  of  a bill  of  exchange.  The  action  on 
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the  bill  cannot  be  stayed,  but  the  solicitor  remains  liable  to  the 
jurisdiction  of  the  Court.  See  the  head-note  to  the  case  in  the 
Law  Times  report:  Ray  v.  Newton  (1912),  108  L.T.R.  313. 

An  agreement  by  a client  to  pay  a specific  sum  to  his  solicitor 
has  always  been  regarded  as  a valid  promise,  and  an  action  would 
lie  upon  such  promise:  Beleourt  v.  Crain  (1910),  22  O.L.R.  591; 
Allan  v.  Dangerfield  (1911),  18  W.L.R.  185;  and  the  fact  that 
no  bill  had  been  rendered  afforded  no  defence,  for  the  action  is 
not  for  “the  fees,  charges,  and  disbursements”  of  the  solicitor, 
but  for  the  money  payable  upon  the  contract.  Such  an  agreement 
did  not  deprive  the  client  of  his  right  to  demand  a bill  and  tax  it  in 
the  usual  way. 

The  effect  of  the  introduction  of  the  English  Solicitors  Act, 
1870,  by  the  Law  Reform  Act,  1909,  was  not  to  take  away  from 
the  solicitor  and  his  client  the  power  of  contracting  which  they 
always  had,  but  to  give  a new  power,  the  right  of  agreement  upon 
an  amount  in  such  a way  as  to  preclude  taxation,  save  in  a case 
where  the  Court  sets  aside  the  agreement  as  unfair.  An  action 
will  still  lie  upon  an  unwritten  agreement  to  pay  a certain  sum, 
just  as  in  Beleourt  v.  Crain  and  the  cases  there  collected;  but  in 
all  such  cases  there  may  be  a taxation.  If  there  is  a written 
agreement  fixing  the  amount  under  the  Act  of  1909,  this  pre- 
cludes taxation  unless  the  agreement  is  shewn  to  be  unfair. 

The  Court  has  always,  in  any  action  upon  a solicitor’s  account, 
the  right  to  determine  the  amount  due,  and  neither  the  solicitor  ' 
nor  client  has  the  right  to  insist  upon  taxation  as  the  mode  by 
which  the  amount  must  be  determined:  Ex  p.  Ditton  (1880),  13 
Ch.D.  318.  In  ordinary  cases  a reference  to  taxation  may  be  the 
convenient  way  of  determining  the  quantum  of  a bill.  Here,  I 
think,  there  is  a valid  agreement;  but,  if  I had  arrived  at  the 
conclusion  that  there  was  not,  I should  have  myself  assessed  the 
amount  payable  at  the  same  sum  as  that  recommended  by  Mr. 
Kilmer  and  approved  by  the  witnesses  called.  In  cases  such  as 
this  the  opinion  of  other  solicitors  is  a proper  guide. 

For  these  reasons,  there  should  be  a judgment  declaring  that 
the  petitioners  are  entitled  to  be  paid  the  amount  mentioned  in 
the  Order  in  Council  and  interest  from  its  date  at  5 per  cent., 
and  for  costs. 
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[IN  CHAMBERS.] 

Attorney-General  for  Ontario  y.  Russell. 

Pleading — Action  by  Attorney-General  for  Cancellation  of  Crown  Patents  for 
Lands  and  for  Damages  for  Cutting  Timber — Pleading  Delivered  in  Answer — 
Defence — “ Set-off  ” — Counterclaim  against  Crown  for  Damages  for  Tortious 
Acts  or  for  Declaration  of  Right  to  Damages — Embarrassment— Status  of 
Attorney-General  as  Plaintiff — Necessity  for  Formal  Statement  that  Action 
Brought  on  Behalf  of  Crown — Rule  5 — Right  to  Maintain  Counterclaim 
against  Crown — Remedy  by  Petition  of  Right — Necessity  for  Fiat  of  Attorney- 
General — Order  Striking  out  Portions  of  Pleading — Motion  for  Leave  to 
Appeal — Rule  507. 

In  an  action  brought  by  “The  Attorney-General  for  Ontario,”  as  plaintiff, 
against  an  individual  and  a company,  as  defendants,  the  cancellation  of 
certain  patents  for  land  issued  by  the  Crown  and  damages  for  unlawfully 
cutting  wood  upon  these  lands  and  other  lands  of  the  Crown  were  sought. 
In  answer,  the  defendants  delivered  a pleading  styled  “Statement  of 
Defence,  Set-off,  and  Counterclaim,”  in  which  they  alleged  bad  faith  in  the 
bringing  of  the  action  and  wrongs  done  to  them,  for  which  they  claimed 
damages  and  sought  to  have  the  damages  set  off  against  any  amount  that 
might  be  found  due  to  the  plaintiff.  By  a paragraph  of  the  prayer  with 
which  this  pleading  concluded,  the  defendants  sought  “to  claim  and  obtain, 
if  necessary,  a fiat  to  counterclaim  for  $100,000  damages  for  the  unjust  and 
wrongful  acts  of  the  plaintiff  against  the  defendants:” — 

Held,  that  a pleading  cannot  properly  be  styled  a set-off:  a set-off  may  be 
pleaded  as  a defence,  or  set  up  by  way  of  counterclaim. 

(2)  The  provision  in  para.  1 of  Rule  5 that  the  writ  of  summons  shall  shew 
the  characters  in  which  the  parties  sue  and  are  sued  does  not  apply  to  actions 
brought  on  behalf  of  the  Crown;  para.  2 is  merely  declaratory  of  a right 
which  the  Crown  already  possessed;  and  it  is  not  necessary  for  the  Attorney- 
General,  when  he  comes  into  Court  as  plaintiff,  to  state  formally  that  he  is 
suing  “on  behalf  of  His  Majesty.”  The  Attorney-General  cannot  in  his 
official  name  sue  on  behalf  of  himself  personally. 

(3)  A counterclaim  is  merely  a cross-action,  and  cannot  be  pleaded  against 
the  Crown  as  of  right. 

(4)  The  ordinary  procedure  by  way  of  petition  of  right  and  fiat  cannot  be 
avoided  by  counterclaiming  for  a declaration  that  the  defendants  are 
entitled  to  damages  against  the  Crown  for  a tort  or  torts. 

Dyson  v.  Attorney-General,  [1911]  1 K.B.  410,  and  Electrical  Development  Co. 
Of  Ontario  v.  Attorney-General  for  Ontario,  [1919]  A.C.  687,  distinguished. 

(5)  Certain  paragraphs  of  the  defendants’  pleading  were  struck  out  accord- 
ingly, by  order  of  a Judge  in  Chambers. 

Attorney-General  of  Ontario  v.  Hargrave  (1906),  11  O.L.R.  530,  followed. 

(6)  A motion  made  under  Rule  507  for  leave  to  appeal  from  the  order  of  the 
Judge  in  Chambers  was  refused. 

An  appeal  by  the  plaintiff  from  an  order  of  the  Master  in 
Chambers  dismissing  a motion  made  by  the  plaintiff  for  an  order 
striking  out  or  for  particulars  of  certain  portions  of  the  defendants’ 
pleading,  called  “Statement  of  Defence,  Set-off , and  Counterclaim.” 

December  17,  1920.  The  appeal  was  heard  by  Orde,  J.,  in 
Chambers. 

H.  S.  White,  for  the  plaintiff. 

W.  Lawr,  for  the  defendants. 


1921 
Jan.  19. 
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January  19,  1921.  Orde,  J.: — This  action  was  commenced 
by  writ  of  summons  in  the  name  of  “The  Attorney  General  for 
Ontario,”  as  plaintiff,  against  Walter  H.  Russell  and  the  Russell 
Timber  Company  Limited,  as  defendants. 

The  causes  of  action  in  respect  of  which  relief  is  sought  are  two : 
first,  the  statement  of  claim  alleges  that  certain  Crown  patents, 
whereby  certain  lands  in  the  District  of  Thunder  Bay  were  granted, 
were  issued  upon  false  and  fraudulent  representations  made  or 
caused  to  be  made  by  the  defendants,  and  asks  that  the  patents 
be  cancelled;  and,  secondly,  it  is  alleged  that  the  defendants  have 
unlawfully  cut  and  removed  pulpwood  and  logs  from  the  lands 
covered  by  the  patents  and  also  from  other  lands  of  the  Crown, 
and  damages  are  claimed  therefor.  The  statement  of  claim  also 
prays  incidentally  for  an  account,  an  injunction,  and  a declaration. 

To  this  statement  of  claim,  the  defendants  delivered  a pleading 
which  is  styled  “Statement  of  Defence,  Set-off,  and  Counter- 
claim.” The  introduction  of  the  word  “set-off”  into  the  style 
of  the  pleading  calls  for  a few  words  of  comment. 

The  term  “set-off”  is  often  used  loosely  to  describe  a right 
which  is  really  the  subject-matter  of  a cross-action  or  counter- 
claim, and  there  are  many  cases  where  the  right  may  be  of  such 
a character  that  it  may  be  pleaded  by  way  of  set-off,  or  by  way  of 
counterclaim,  or  alternatively,  at  the  option  of  the  defendant, 
but  as  a matter  of  pleading  it  must  be  pleaded  either  as  a defence  - , 
or  as  a counterclaim.  The  suggestion  conveyed  by  the  style 
of  the  defendants’  pleading  here  that  there  is  a pleading  styled  a 
“set-off”  is  not  authorised  by  the  Rules. 

Upon  the  delivery  of  this  pleading  by  the  defendants,  the 
plaintiff  moved  before  the  Master  in  Chambers  to  strike  out  j 
paragraphs  14,  15,  16,  18,  19,  and  20  thereof,  and  also  paragraph 
(b)  of  the  prayer  with  which  the  pleading  concludes,  upon  the 
ground  that  they  tend  to  prejudice,  embarrass,  and  delay  the  fair 
trial  of  the  action,  and  that  the  alleged  claim  of  the  defendants 
against  the  plaintiff  is  the  subject  Of  a counterclaim  and  cannot 
be  pleaded  as  a set-off,  and  that  the  defendants  have  not  obtained 
a fiat  enabling  them  to  set  up  any  counterclaim;  and  in  the  alter- 
native for  particulars. 

The  paragraphs  in  question  are  as  follows : — 

“14.  The  defendants  allege  that  the  plaintiff  has  been  making 
use  of  its  claim  against  the  defendants  for  ulterior  purposes,  and 
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is  endeavouring  in  every  way  that  is  possible  to  proceed  harshly 
against  them,  and  continues  to  attack  the  defendants  for  any 
alleged  wrongdoing  of  other  people,  without  rather  suing  such 
other  people,  and  has  caused  the  defendants  by  such  wrongful 
action  much  loss  and  damage  and  has  injured  their  credit  with 
those  with  whom  they  have  been  doing  business  and  has  caused 
much  financial  loss  to  the  defendants  through  wrongful  and 
unfair  proceedings  against  the  defendants. 

“15.  The  defendants,  from  the  beginning  of  July,  1920,  both 
before  and  after  the  commencement  of  this  action,  have  been 
endeavouring,  both  by  correspondence  and  by  personal  inter- 
views, to  obtain  and  pay  the  claim  of  the  plaintiff,  but  save  as  set 
out  in  the  statement  of  claim,  and  then  only  for  the  first  time,  have 
been  unable  to  obtain  any  particulars  of  such  claim  or  to  settle 
the  same. 

“16.  Meanwhile,  and  during  the  months  of  July  and  August 
and  September,  1920,  the  plaintiff,  without  seizing  the  defendants’ 
wood,  has  been  hampering  and  impeding  the  defendants  in  the 
carrying  on  of  their  business,  and  has  caused  much  loss  and 
damage  thereto,  for  which  if  the  plaintiff  were  a fellow-subject  it 
should  and  would  have  to  pay.” 

“18.  The  defendants  further  submit  that  the  plaintiff  should 
furnish  particulars  of  what  patents  are  referred  to  in  the  first 
paragraph  of  the  prayer  of  the  statement  of  claim,  which  the 
plaintiff  is  desirous  of  having  cancelled,  and  that,  if  any  claim 
is  sought  to  be  made  as  against  the  defendants  as  regards  the  lands 
mentioned  in  schedule  C,  the  owners  registered  thereof  are  neces- 
sary and  proper  parties  to  this  action,  and  should  be  added  before 
trial  thereof,  and  also  so  that  the  defendants  may  have  any 
necessary  relief  over  against  them. 

“19.  The  defendants  further  submit  that,  if  it  be  sought  to 
cancel  the  patents,  the  proper  action  should  be  brought  against 
the  owners  of  the  lands  mentioned  in  schedules  C and  B;  and, 
until  the  disposition  of  such  action  or  the  plaintiff  decides  to 
abandon  such  claim,  that  the  trial  of  this  action  should  be  stayed. 

“20.  By  reason  of  the  damage  suffered  by  the  defendants 
because  of  the  acts  of  the  plaintiff  as  above  set  out,  the  defendants 
seek  to  set  off  as  against  any  amounts  that  may  be  found  to  be 
due  the  plaintiff,  such  amounts  of  said  damages  as  shall  equal 


Orde,  J. 
1921 

Attorney- 

General 

for 

Ontario 

v. 

Russelt  . 


106 


ONTARIO  LAW  REPORTS.  [vol. 


Orde,  J. 


1921 

Attorney- 

General 

for 

Ontario 


Russell. 


such  claims  if  so  found  to  be  due  and  owing  and  seek  to  counter- 
claim for  the  balance.’ ’ 

“(b)  The  defendants  further  seek  to  claim  and  obtain,  if 
necessary,  a fiat  to  counterclaim  for  $100,000  damages  for  the 
unjust  and  wrongful  acts  of  the  plaintiff  against  the  defendants.” 

Upon  the  motion  before  the  Master  in  Chambers,  the  plaintiff 
referred  to  Attorney-General  of  Ontario  v.  Hargrave  (1906),  11 
O.L.R.  530,  in  which  an  order  of  the  Master  in  Chambers  striking 
out  certain  paragraphs  of  the  statement  of  defence  as  embarrassing, 
and  also  striking  out  the  counterclaim  on  the  ground  that  no  action 
is  maintainable  against  the  Crown  except  by  petition  of  right,  for 
which  a fiat  must  be  obtained,  was  upheld  by  the  late  Chancellor. 
The  Master  distinguishes  that  case  from  the  present,  because, 
as  he  says,  the  action  there  was  brought  by  the  Attorney-General 
for  Ontario  “on  behalf  of  His  Majesty  the  King,”  and  he  points 
out  that  Rule  5*  (2)  provides  that  any  claim  on  behalf  of  His 
Majesty  may  be  enforced  by  an  action  brought  by  the  Attorney- 
General  on  behalf  of  His  Majesty.  He  says  that,  “as  the  plaintiff 
has  not  complied  with  the  provisions  of  this  Rule,  all  defences  are 
open  to  the  defendants,”  and  that  the  motion  to  strike  out  the 
paragraphs  in  question  must  be  dismissed.  His  judgment  also 
goes  farther,  and  on  the  ground  that  “as  the  action  is  at  present 
constituted  the  defendants  have  the  right  to  counterclaim  without 
obtaining  a fiat,”  the  words  “to  claim  and  obtain,  if  necessary 
a fiat,”  in  para,  (b)  of  the  prayer  in  the  statement  of  defence 
should  be  struck  out,  and  he  relies  upon  Dyson  v . Attorney-General, 
[1911]  1 K.B.  410,  and  Electrical  Development  Co.  of  Ontario  v. 
Attorney-General  for  Ontario,  [1919]  A.C.  687,  47  D.L.R.  10. 

From  the  order  of  the  Master  in  Chambers,  the  Attorney- 
General  now  appeals. 

Upon  the  motion  before  me  the  original  record  in  Attorney- 
General  for  Ontario  v.  Hargrave  et  at.  was  produced.  If  by  his 
statement  that  the  action  was  brought  by  the  Attorney-General 

*5. — (1)  All  actions  shall  be  commenced  by  the  issue  of  a writ  of  summons 
. . . which  . . . shall  contain  the  names  of  the  parties  and  the 

characters  in  which  they  sue  and  are  sued,  and  the  office  in  which  and  the 
time  within  which  the  defendant  is  to  enter  his  appearance,  and  shall  be  en- 
dorsed with  a short  statement  of  the  nature  of  the  plaintiff’s  claim. 

(2)  Any  claim  on  behalf  of  His  Majesty,  including  a claim  to  repeal  letters 
patent  under  the  great  seal,  may  be  enforced  by  an  action  brought  by  the 
Attorney-General  on  behalf  of  His  Majesty. 
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for  Ontario  “on  behalf  of  His  Majesty  the  King,”  the  Master-in  - 
Chambers  meant  that  the  style  of  cause  contained  those  additional 
words,  he  is  in  error.  The  action  is  styled  “The  Attorney  General 
for  Ontario,  plaintiff.”  The  fact  that  he  there  sued  on  behalf 
of  His  Majesty  is  to  be  gathered  from  the  statement  of  claim, 
and  from  the  very  nature  of  the  action  and  the  relief  sought;  but 
there  is  no  distinction  whatever  that  I have  been  able  to  find 
between  the  form  of  that  action  and  the  form  of  this.  If  the 
practice  really  requires  that  the  words  “on  behalf  of  His  Majesty 
the  King”  must  appear  in  the  style  of  cause  or  in  the  body  of  the 
statement  of  claim,  and  their  omission  really  has  any  bearing  upon 
the  matter,  then  the  fact  that  they  were  omitted  in  the  Hargrave 
case  does  not  make  that  case  a binding  decision  upon  the  point, 
for  it  does  not  appear  to  have  been  raised  there.  But  it  is  of  some 
significance  as  a matter  of  practice  that  the  Hargrave  action  was 
commenced  in  the  same  way  as  the  present  action  and  that  no 
objection  was  taken. 

Counsel  for  the  defendants  urge  that  the  provision  in  para. 
(1)  of  Rule  5,  that  the  writ  “shall  contain  the  names  of  the  parties 
and  the  characters  in  which  they  sue  and  are  sued,”  applies  to 
actions  brought  on  behalf  of  the  Crown,  and  tkat,  reading  the 
provision  of  para.  (2)  that  any  claim  on  behalf  of  His  Majesty 
may  be  enforced  by  action  brought  by  the  Attorney-General  on 
behalf  of  His  Majesty,  with  para.  (1),  it  is  essential  that  the  writ 
should  shew  “the  character”  in  which  the  Attorney-General  sues, 
by  stating  that  he  does  so  on  behalf  of  His  Majesty;  and  that,  in 
the  absence  of  some  such  statement,  the  Attorney-General  must 
be  deemed  to  be  suing  on  his  own  behalf.  It  is  hardly  necessary 
to  dwell  upon  the  inconsistency  of  this  contention  with  the  nature 
of  the  allegations  contained  in  the  defence  and  counterclaim,  all 
of  which  are  directed  against  the  Crown  and  His  Majesty’s  Govern- 
ment of  the  Province  of  Ontario,  and  not  against  the  Attorney- 
General  either  in  his  official  or  in  his  private  character.  If  the 
defendants’  theory  in  this  regard  were  sound,  the  greater  part 
of  the  statement  of  defence  and  counterclaim  might  be  struck  out 
as  disclosing  no  defence  to  the  plaintiff’s  claim  or  any  cause  of 
action  against  the  plaintiff.  An  action  brought  in  the  name  of 
“The  Attorney-General  for  Ontario”  must  of  necessity  be  brought 
in  his  official  capacity.  There  is  no  rule  of  practice  which  would 
enable  him  to  use  his  official  title  in  an  action  personal  to  himself. 
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Rule  5 (2),  which  came  into  force  on  the  1st  September,  1913, 
was  doubtless  intended  to  simplify  the  procedure  in  actions  brought 
by  or  on  behalf  of  the  Crown.  Prior  to  that,  the  old  practice, 
which  had  been  preserved  by  Rules  238  to  241  of  the  Consolidated 
Rules  of  1897,  still  prevailed.  Under  that  practice  the  procedure 
in  actions  by  the  Crown  varied  according  to  the  relief  sought.  It 
will  not  serve  any  useful  purpose  to  enter  upon  an  elaborate 
discussion  of  the  numerous  methods  whereby  the  Sovereign  through 
the  medium  of  the  Attorney-General  sought  relief  in  the  Sover- 
eign’s Courts,  whether  by  information  of  intrusion,  or  of  debt,  or 
in  rem,  or  by  writ  of  extent  or  by  writ  of  scire  facias  (only  to  men- 
tion the  more  usual  ones) . In  all  these  actions,  although  doubtless 
there  grew  up  certain  practices  as  to  the  style  of  the  proceedings, 
it  was  probably  immaterial  whether  the  plaintiff  was  styled  “His 
Majesty  the  King,”  or  “the  Attorney-General  on  behalf  of  His 
Majesty  the  King,”  or  “the  Attorney-General.”  In  England  the 
practice  in  suits  by  information  appears  to  have  been  to  regard 
the  Attorney-General  as  plaintiff,  and  that  practice  was  followed 
in  this  Province.  The  practice  followed  in  the  Exchequer  Court 
of  Canada,  when  the  Crown  proceeds  by  information,  is  to  regard 
His  Majesty  as  plaintiff,  the  style  of  cause  commencing  “Between 
The  King,  on  the  information  of  the  Attorney-General  for  the 
Dominion  of  Canada,  plaintiff.”  But  I have  been  unable  to  find 
that  it  was  ever  held,  or  even  established  as  a rule  of  practice,  that 
it  was  essential  to  add  to  the  words  “The  Attorney-General”  the 
words  “on  behalf  of  His  Majesty  the  King.”  On  the  contrary, 
in  the  heading  of  a number  of  reports  of  English  cases  brought  by 
the  Attorney-General  by  means  of  an  information,  no  such  ad- 
ditional words  appear.  It  is  true  that  in  some  of  them  the  body 
of  the  report  begins  with  words  to  the  effect  that  “this  is  an  infor- 
mation by  the  Attorney-General  on  behalf  of  the  Crown,”  but  I 
think  this  is  merely  to  indicate  that  the  information  had  not  been 
at  the  instance  of  a relator.  Even  if  the  Attorney-General  laid 
the  information  at  the  instance  of  a relator,  he  did  so  on  behalf  of 
the  Sovereign,  who  in  either  case  “as  parens  patrice  sued  by  the 
Attorney-General:”  Attorney-General  v.  Cockermouth  Local  Board 
(1874),  L.R.  18  Eq.  172,  at  p.  176;  Attorney-General  v.  Logan, 
[1891]  2 Q.B.  100.  I have  not  found  any  case  in  our  own  Courts 
which  requires  that  the  Attorney-General  shall  say  in  so  many 
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words  that  he  sues  on  behalf  of  His  Majesty.  In  the  famous 
Mercer  escheat  case,  Attorney-General  of  Ontario  v.  O’Reilly 
(1878-80),  26  Gr.  126,  6 A.R.  576,  which  was  brought  by  infor- 
mation, there  is  no  indication  in  the  reports  that  the  Attorney- 
General  formally  declared  that  he  was  suing  on  behalf  of  Her 
Majesty  the  Queen. 

While  Rule  5 (2)  is  intended  to  simplify  the  practice  in  Crown 
actions  by  providing  that  they  may  be  commenced  by  writ,  I 
think  that  the  Sovereign  by  the  Attorney-General  could  always 
have  commenced  an  action  in  that  way  had  the  Attorney-General 
seen  fit  to  do  so.  In  Attorney-General  v.  Walker  (1877),  25  Gr. 
233,  the  Attorney-General  for  Canada  filed  a bill  in  the  Court  of 
Chancery  of  Ontario,  to  which  the  defendants  demurred  on  the 
ground  that  the  Attorney-General  must  sue  in  a Court  of  law,  but 
it  was  held  that  the  Crown,  though  not  named  in  the  Administra- 
tion of  Justice  Act,  was  entitled  to  avail  itself  of  the  benefit  of  the 
provisions  of  that  Act  to  the  same  extent  as  a subject  could  do, 
and  Blake,  V.-C.,  points  out  that  the  King  could  always  sue  in  any 
Court  he  pleased. 

Counsel  for  the  defendants  contends,  however,  that,  whatever 
may  have  been  the  former  practice,  Rule  5 (2)  is  explicit  in  its 
requirement,  that  is,  that  the  proceedings  shall  shew  that  the 
Attorney-General  is  suing  “on  behalf  of  His  Majesty.”  If  there 
had  been  any  rule  or  practice  which  prior  to  this  Rule  had  required 
this,  then  there  might  be  ground  for  this  argument.  But,  as  there 
was  not,  and  as  the  Attorney-General  necessarily  comes  into  Court 
“on  behalf  of  His  Majesty,”  I cannot  see  that  the  Rule  has  made 
the  addition  of  those  words  essential. 

In  my  judgment,  the  provision  in  para.  (1)  of  Rule  5 that  the 
writ  shall  shew  the  characters  in  which  the  parties  sue  and  are  sued 
was  not  intended  to  apply  to  actions  brought  on  behalf  of  the 
Crown.  Paragraph  (2)  in  effect  excepts  Crown  actions  from  the 
operation  of  para.  (1)  in  this  respect  and  deals  with  them  specially. 
Paragraph  (2)  is  in  reality  merely  declaratory  of  a right  which, 
in  my  view,  the  Crown  already  possessed.  That  being  the  case, 
I cannot  think  that  it  is  intended  to  restrict  the  rights  of  the 
Attorney-General  or  to  require  that  in  coming  into  His  Majesty’s 
Supreme  Court  of  Ontario  for  relief  on  behalf  of  the  Crown  he 
should  make  use  of  any  particular  form  of  words  either  in  the 
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style  of  cause  or  in  the  pleadings  to  indicate  that  he  is  suing  on 
behalf  of  His  Majesty. 

It  was  suggested  by  counsel  for  the  defendants  that  the  Attor- 
ney-General merely  appears  in  Court  as  the  solicitor  or  counsel 
for  His  Majesty,  but  this  is  not  correct.  The  Sovereign  is  deemed 
to  be  always  present  in  all  his  Courts.  The  Attorney-General 
does  not  appear  merely  in  the  capacity  of  a solicitor  or  as  counsel 
for  the  Crown.  He  is  an  officer  of  state,  and  is  the  proper  legal 
representative  of  the  Crown  in  the  Courts;  and  his  status  as  such 
is  so  well  recognised  that  I need  not  refer  to  any  authority.  The 
question  is  discussed  in  Robertson’s  Civil  Proceedings  by  and 
against  the  Crown,  p.  9.  There  is  a very  interesting  review  of  the 
law  as  to  the  position  of  the  Attorney-General  in  a recent  judgment 
of  Benedict,  J.,  in  a case  in  New  York,  Long  Island  R.W.  Co.  v. 
Staten  Island  Rapid  Transit  Co .,  reported  in  the  New  York  Law 
Journal  for  December  27th,  1920. 

For  these  reasons,  I am  unable  to  agree  with  the  view  of  the 
learned  Master  in  Chambers  that  the  Attorney-General,  by  not 
formally  stating  that  he  sues  “on  behalf  of  His  Majesty,”  has  not 
complied  with  Rule  5 (2),  and  that  therefore  all  defences  are  open 
to  the  defendants.  If  by  the  expression  “all  defences  are  open 
to  the  defendants”  the  learned  Master  means  that  all  matters 
by  way  of  counterclaim  may  therefore  be  raised  against  the 
plaintiff,  as  I presume  he  does,  then  once  it  is  clear  that  His  Majesty 
is  to  all  intents  and  purposes  the  plaintiff,  it  follows  that  no  counter- 
claim either  for  a money  demand  or  for  damages  for  breach  of 
contract  or  for  damages  for  tort  can  be  set  up.  A counterclaim 
is  merely  a cross-action,  and  cannot  be  pleaded  against  the  Crown 
as  of  right:  Attorney-General  of  Ontario  v.  Hargrave,  11  O.L.R.  530; 
Regina  v.  Montreal  Woollen  Mills  Co.  (1895),  4 Can.  Ex.  C.R.  348. 

It  is  urged  on  behalf  of  the  defendants  that  under  the  authority 
of  Dyson  v.  Attorney-General,  [1911]  1 K.B.  410,  and  Electrical 
Development  Co.  of  Ontario  v.  Attorney-General  for  Ontario,  [1919] 
A.C.  687, 47  D.L.R.  10,  they  may  nevertheless  ask  for  a declaration 
in  respect  of  the  matters  set  up  in  the  paragraphs  to  which  the 
plaintiff  objects.  That  the  Attorney-General  may  be  made  a 
party  defendant  in  certain  actions  of  an  equitable  or  declaratory 
nature  is  well-established  by  many  cases,  of  which  Dyson  v. 
Attorney-General  is  one  of  the  latest.  But  none  of  these  cases 
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has  gone  the  length  of  establishing  that  in  every  case  where  relief 
is  sought  against  the  Crown  the  ordinary  procedure  by  way  of 
petition  of  right  and  fiat  can  be  avoided  by  commencing  a dec- 
laratory action.  In  no  case  has  it  been  held  that  by  suing  the 
Attorney-General  a direct  judgment  against  the  Crown  can  be 
obtained,  and  in  the  leading  case  referred  to  by  the  Master  of  the 
Rolls  in  Dyson  v.  Attorney-General  that  of  Hodge  v.  Attorney- 
General  (1839),  3 Y.  & C.  Ex.  342,  Baron  Alderson  held  that  he 
could  not  make  any  direct  order  against  the  Crown. 

In  the  Dyson  case,  at  p.  421,  Farwell,  L.J.,  says:  “It  has  been 
settled  law  for  centuries  that  in  a case  where  the  estate  of  the 
Crown  is  directly  affected  the  only  course  of  proceeding  is  by 
petition  of  right,  because  the  Court  cannot  make  a direct  order 
against  the  Crown  to  convey  its  estate  without  the  permission 
of  the  Crown/’ 

In  the  present  case,  the  defendants  seek  by  way  of  counter- 
claim to  have  it  declared  that  they  are  entitled  to  damages  against 
the  Crown,  the  alleged  causes  of  action  being  of  a tortious  nature. 
Without  commenting  upon  the  futility  of  endeavouring  to  assert 
a claim  for  damages  against  the  Crown  based  upon  tort  (except 
in  cases  where  relief  is  given  by  statute),  even  if  the  Crown  were 
to  grant  a fiat  upon  a petition  of  right,  it  would  be  straining  the 
meaning  and  intention  of  the  provisions  of  the  Judicature  Act 
as  to  declaratory  judgments  to  hold  that  it  permitted  a declaratory 
judgment  to  be  pronounced  against  the  Attorney-General  to  the 
effect  that  the  Crown  was  liable  in  damages  to  a subject.  I 
think  that  the  case  comes  squarely  within  the  principle  referred 
to  by  Farwell,  L.J.,  in  the  passage  just  quoted  from  his  judgment, 
and  that  the  only  course  for  the  defendants  to  pursue,  if  they  are 
so  advised,  is  to  seek  relief  by  way  of  petition  of  right. 

In  Electrical  Development  Co.  of  Ontario  v.  Attorney-General 
for  Ontario,  [1919]  A.C.  687,  47  D.L.R.  10,  the  Judicial  Committee 
reversed  the  decision  of  the  Appellate  Division  on  the  ground  that 
it  was  not  so  clear  that  no  declaration  would  be  made  against  the 
Attorney-General  under  the  circumstances  of  that  case  as  to  make 
it  right  that  the  action  should  be  summarily  stopped  as  against 
the  Attorney-General.  In  the  present  case,  I think  it  is  clear 
that  no  declaration  can  properly  be  made  against  the  Attorney- 
General  upon  the  allegations  contained  in  the  paragraphs  objected 
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to  by  the  plaintiff;  and,  following  the  decision  in  Attorney-General 
of  Ontario  v.  Hargrave , 11  O.L.R.  530,  they  should  be  struck  out. 

The  appeal  from  the  order  of  the  Master  in  Chambers  is  there- 
fore allowed,  and  paragraphs  14,  15,  16,  18,  19,  and  20,  and 
paragraph  (b)  of  the  prayer  for  relief  in  the  statement  of  defence 
and  counterclaim,  will  be  struck  out,  and  the  defendants  will  pay 
the  plaintiffs  costs  of  the  motion  before  the  Master  and  of  this 
appeal. 

There  are  certain  parts  of  the  paragraphs  struck  out  which,  if 
alone,  might  be  allowed  to  stand  as  not  being  within  the  mischief 
dealt  with  by  the  judgment.  If  so,  the  defendants  ought  to  be 
at  liberty  to  amend  their  statement  of  defence  as  they  may  be 
advised. 


The  defendants  moved  for  leave  to  appeal  to  the  Appellate 
Division  from  the  order  of  Orde,  J.,  as  above. 


January  25.  The  motion  was  heard  by  Rose,  J.,  in  Chambers. 

Lawr , for  the  defendants. 

White , for  the  plaintiff. 

February  1.  Rose,  J.: — So  far  as  I am  aware,  there  have  not 
been  conflicting  opinions  by  Judges  in  Ontario  upon  any  matter 
involved  in  the  proposed  appeal;  indeed,  upon  the  main  issue, 
which  is  as  to  the  right  to  counterclaim  for  damages  without  first 
obtaining  a fiat,  Mr.  Justice  Orde  followed  the  only  Ontario  case 
cited  in  the  argument  before  me,  Attorney-General  of  Ontario  v. 
Hargrave , 11  O.L.R.  530.  Paragraph  3 (a)  of  Rule  507  has, 
therefore,  no  application:  Gage  v.  Reid  (1917),  39  O.L.R.  52;  and, 
if  leave  to  appeal  is  to  be  granted,  it  must  be  under  para.  3 (6), 
that  is  to  say,  it  must  appear  to  me  that  there  is  good  reason  to 
doubt  the  correctness  of  the  order,  and  the  appeal  must  involve 
matters  of  such  importance  that,  in  my  opinion,  leave  ought  to  be 
given. 

The  question  whether,  in  such  an  action  as  this,  Rule  5 requires 
that  the  writ  of  summons  shall  state,  in  so  many  words,  that  the 
Attorney-General  is  suing  on  behalf  of  His  Majesty,  or  whether, 
as  my  learned  brother  has  held,  the  provisions  of  Rule  5 (1)  do  not 
apply  to  an  action  instituted  by  the  Attorney-General  under 
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Rule  5 (2) , is  interesting,  but,  in  my  opinion,  it  is  not  necessary  to 
discuss  it  in  order  to  arrive  at  a conclusion  upon  the  question 
which  I have  to  decide,  viz.,  the  question  whether  there  is  good 
reason  to  doubt  the  correctness  of  the  order  striking  out  those 
paragraphs  which  were  struck  out.  The  action  is,  obviously, 
one  brought  on  behalf  of  His  Majesty;  and,  whether  or  not  it  can 
properly  proceed  without  an  amendment  of  the  style  of  cause, 
it  must,  in  the  discussion  of  the  question  as  to  the  right  to  set  up 
any  particular  counterclaim,  be  treated  as  what  it  really  is,  and 
not  as  an  action  by  the  Attorney-General  in  his  personal  capacity. 

It  is  a little  difficult  to  understand  exactly  what  cause  of  action 
the  pleader  intended  to  assert  by  the  paragraphs  in  question,  and 
against  whom  he  intended  to  assert  it:  it  is  possible  to  read  the 
paragraphs  as  setting  up  a claim  either  against  His  Majesty  or  as 
against  the  Attorney-General,  personally.  If  the  claim  is  one 
against  the  Attorney-General  personally,  of  course  it  cannot  be 
set  up  in  this  action,  in  which,  as  I have  said,  the  Attorney-General 
sues  on  behalf  of  His  Majesty.  If,  therefore,  it  is  to  go  to  trial, 
it  must  be  because  it  is  a claim  against  His  Majesty.  But,  if  it  is 
a claim  against  His  Majesty,  there  are  two  difficulties  in  the  way: 
the  one,  that  it  is  a claim  for  damages  for  tort,  which  does  not  lie 
against  the  King;  and  the  other,  that  no  fiat  was  obtained  to  raise 
it  by  action.  Both  of  these  objections  are  stated  by  Mr.  Justice 
Orde,  and  the  latter  is  elaborately  discussed.  In  the  face  of  them, 
it  would  require  some  very  clear  authority  to  make  it  appear 
that  the  defendants’  case  (as  set  up  in  these  paragraphs)  is  not 
"so  clearly  bad  as  to  make  it  right  that  the  appellants  should 
by  a summary  order  be  prevented  from  having  it  tried”  in  this 
action:  see  Electrical  Development  Co.  v.  Attorney-General  for 
Ontario,  [1919J  A.C.  687,  at  p.  695,  47  D.L.R.  10,  at  p.  16.  None 
of  the  cases  cited  to  Mr.  Justice  Orde  and  referred  to  in  his  judg- 
ment seems  to  me  to  be  such  an  authority;  nor  is  Hettihewage 
Siman  Appu  v.  The  Queen's  Advocate  (1884),  9 App.  Cas.  571, 
cited  to  me,  but  not  referred  to  by  him,  a case  in  point.  In  it 
the  Judicial  Committee  found  that  the  practice  of  suing  the  Crown 
in  the  manner  there  followed  had  become  incorporated  into  the 
law  of  Ceylon  by  legislative  recognition.  k-  h fr- M 

I see  no  reason  to  doubt  that  it  was  correct  to  strike  out  the 
paragraphs;  and  the  motion  must  be  dismissed  with  costs  to  the 
plaintiff  in  any  event  in  the  cause. 
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[APPELLATE  DIVISION.] 

Rotman  v.  Pennett. 

Damages — Breach  of  Agreement  for  Lease  of  Premises — Infirmity  of  Title  of 
Lessor — Bona  Fides — Measure  of  Damages — Proper  and  Necessary  Legal 
Expenses. 

The  judgment  of  Lennox,  J.,  47  O.L.R.  433,  miminising  the  plaintiffs' 
damages  for  breach  of  the  defendant’s  contract  to  give  a lease  and  possession, 
where  the  cause  of  the  breach  was  a defect  in  the  defendant’s  title,  was 
affirmed,  following  the  rule  laid  down  in  Bain  v.  Fothergill  (1874),  L.R.  7 
H.L.  158. 

An  appeal  by  the  plaintiffs  from  the  judgment  of  Lennox,  J., 
47  O.L.R.  433. 

January  19  and  20.  The  appeal  was  heard  by  Meredith, 
C.J.O.,  Maclaren,  Magee,  Hodgins,  and  Ferguson,  JJ.A. 

G.  H.  Kilmer,  K.C.,  for  the  appellants,  contended  that  an 
agreement  for  a lease  was  as  good  as  a lease:  Johnston  v.  Stephens 
(1917),  12  O.W.N.  206,  reversed  in  appeal  (1917),  13  O.W.N.  30; 
Walsh  v.  Lonsdale  (1882),  21  Ch.D.  9.  Bain  v.  Fothergill  (1874), 
L.R.  7 H.L.  158,  should  not  be  applied  to  short  term  leases  in 
Ontario.  McCune  v.  Good  (1915),  34  O.L.R.  51,  23  D.L.R.  662, 
Pilkey  v.  Pyne  (1918),  14  O.W.N.  308,  reversed  in  appeal  (1918), 
15  O.W.N.  162,  and  Rohson  v.  Flewell  (1921),  19  O.W.N.  396, 
were  also  referred  to. 

7.  F.  Hellmuth,  K.C.,  and  H.  A.  O’Donnell,  for  the  defendant, 
respondent,  were  not  called  on. 

January  20.  At  the  conclusion  of  the  argument  for  the 
appellants,  the  judgment  of  the  Court  was  delivered  by  Meredith, 
C.J.O.: — -We  think  this  case  is  governed  by  the  rule  laid  down  in 
Bain  v.  Fothergill.  That,  no  doubt,  was  an  artificial  rule,  and 
was  based  upon  the  difficulty  of  proving  titles  to  real  property  in 
England,  but  it  has  been  adopted  in  this  country  and  is  the  law. 

Now,  in  this  case  fraud  is  out  of  the  question.  What  prevented 
the  respondent  from  implementing  her  contract  to  give  a lease 
and  possession  was  a defect  in  her  title.  It  is  not  a case  where 
she  misunderstood  the  terms  of  the  lease,  but  it  is  a case  in  which 
the  property  came  to  her  from  her  husband  with  the  defective 
title,  that  is,  incumbered  by  the  lease  to  Peter  Johnson,  and  that 
prevented  her  from  carrying  out  her  contract. 
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The  cases  in  England  go  much  farther  than  that,  and  Lord 
Chelmsford,  in  Bain  v.  Fothergill,  said  that  “if  a person  enters 
into  a contract  for  the  sale  of  real  estate  knowing  that  he  has  no 
title  to  it,  nor  any  means  of  acquiring  it,  the  purchaser  cannot 
recover  damages  beyond  the  expenses  he  has  incurred  by  an  action 
for  the  breach  of  the  contract;  he  can  only  obtain  other  damages 
by  an  action  for  decit.” 

That  case  was  followed  by  Mr.  Justice  Russell  in  Grindell  v. 
Bass,  [1920]  2 Ch.  487,  at  p.  494;  in  which  he  held  that  the  vendor 
who  knew  he  had  no  title  was  not  liable  for  any  more  than  the 
expenses  incurred  in  investigating  the  title. 


Appeal  dismissed  with  costs. 


[IN  CHAMBERS.] 


Rex  v.  Bondy. 


Ontario  Temperance  Act — Magistrate's  Conviction  for  Offence  against  see.  40 — 
Unlawful  Sale  of  Intoxicating  Liquor — Evidence— Admission  of  Accused 
that  he  had  had  Liquor  on  Premises — Prosecution  in  Respect  of  that  Liquor — 
No  Liquor  Found  on  Premises — Sec.  88  of  Act — Finding  of  Magistrate — 
Motion  to  Quash  Conviction. 

A magistrate’s  conviction  of  the  defendant  for  selling  intoxicating  liquor 
contrary  to  the  provisions  of  sec.  40  of  the  Ontario  Temperance  Act  was 
attacked  upon  the  ground  that  there  was  no  evidence  to  support  it;  and 
there  was  in  fact  no  direct  evidence  of  a sale;  but  there  was  evidence,  by 
the  admission  of  the  defendant,  that  he  had  had  in  his  possession  18  cases  of 
liquor — the  liquor  in  respect  of  which  he  was  being  prosecuted  (sec.  88  of 
the  Act) : — 

Held,  that,  under  sec.  88,  proof  of  such  possession  is  primd  facie  evidence  of 
guilt,  unless  the  accused  proves  that  he  did  not  commit  the  offence;  and  it 
could  not  be  said  that  there  was  no  evidence  upon  which  to  convict. 

The  contention  that  there  must  be  evidence  that  liquor  was  found  in  the 
possession  of  the  accused  was  negatived  by  the  decision  in  Rex  v.  Moore 
(1917),  41  O.L.R.  372. 

Motion  to  quash  the  conviction  of  the  defendant,  by  a Police 
Magistrate,  for  an  offence  against  the  Ontario  Temperance  Act, 
6 Geo.  V.  ch.  50. 


January  14.  The  motion  was  heard  by  Orde,  J.,  in  Chambers. 
H.  J.  Scott,  K.C.,  for  the  accused. 

F.  P.  Brennan,  for  the  magistrate. 
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January  25.  Orde,  J.: — The  accused  was  convicted,  by  the 
Police  Magistrate  for  the  Town  of  Essex,  of  having,  at  the  Town  of 
Amherstburg,  on  the  12th  September,  1920,  unlawfully  sold  or 
otherwise  disposed  of  18  gallons  of  liquor  contrary  to  the  pro- 
visions of  sec.  40  of  the  Ontario  Temperance  Act. 

The  evidence  upon  which  the  conviction  is  based  is  that  about 
7 a.m.  on  the  12th  September  the  accused  called  upon  the  Chief  of 
Police  of  Amherstburg,  and  said  he  had  lost  18  cases  of  liquor,  the 
supposition  being,  I assume,  that  he  was  complaining  that  the 
liquor  had  been  stolen.  The  Chief  of  Police  with  the  License 
Inspector  investigated  the  premises  of  the  accused  but  found  no 
liquor  there.  They  did  find  certain  things  and  signs  about  the 
rear  of  the  premises  to  indicate  that  persons  had  been  there  with 
a motor  car,  and  that  some  heavy  articles  had  been  taken  across 
the  fence,  but  there  was  absolutely  nothing  to  shew  that  anything 
had  been  in  fact  removed  from  the  house.  The  marks  found  by 
the  police  were  equally  consistent  with  the  theory  that  something 
had  been  brought  into  the  house,  and  there  was  nothing  upon 
which  to  base  a finding  that  liquor  had  been  removed  except  the 
statement  of  the  accused  that  he  had  had  18  cases  of  liquor  in 
his  possession,  and  that  it  was  gone.  There  was  no  direct  evidence 
whatever  of  any  sale.  It  was  stated  by  counsel  for  the  magistrate 
that  it  was  a common  practice,  when  liquor  had  been  sold,  for  the 
vendor  to  report  to  the  police  that  his  liquor  had  been  stolen. 
Whether  this  is  the  case  or  not  is,  of  course,  immaterial,  and  no 
knowledge  on  the  part  of  the  magistrate  that  any  such  practice 
exists  can  justify  a finding  of  fact  upon  insufficient  evidence, 
though  it  may  make  the  magistrate  a little  more  cautious  in 
accepting  or  believing  tales  about  the  theft  of  liquor. 

If  the  conviction  here  depended  sblely  upon  any  evidence  that 
liquor  had  been  sold,  or  even  upon  any  evidence  from  which  a 
convincing  inference  could  be  drawn  that  a sale  had  taken  place, 
then  it  could  not  be  supported.  There  was  no  such  evidence. 
But  there  was  evidence  that  the  accused  had  had  in  his  possession 
18  cases  of  liquor;  he  admitted  it  at  the  trial.  And  this  liquor 
is  the  liquor  “in  respect  of,  or  concerning  which,  he  is  being 
prosecuted.”  Under  sec.  88  proof  of  such  possession  is  primd  facie 
evidence  of  guilt,  unless  the  accused  proves  that  he  did  not  commit 
the  offence.  Counsel  for  the  accused  argued  that  the  “possession ” 
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to  which  sec.  88  refers  means  possession  at  the  time  that  the 
search  is  made,  that  is,  that  there  must  be  evidence  that  liquor 
is  found  in  the  possession  of  the  accused,  and  that  evidence  that 
the  accused  has  previously  had  liquor  in  his  possession  is  not 
sufficient.  There  is  much  force  in  this  argument,  but  the  question 
is  settled,  until  a higher  Court  holds  otherwise,  by  the  judgment 
of  my  brother  Middleton  in  Rex  v.  Moore  (1917),  41  O.L.R.  372. 
It  is  true  that  in  that  case  liquor  was  also  found  in  the  premises 
of  the  accused,  but  the  judgment  is  not  based  upon  the  finding  of 
liquor,  but  upon  the  fact  that  the  accused  had  had  liquor  in  his 
possession  which  he  could  not  account  for.  There  is  no  distinction 
between  that  case  and  this,  beyond  the  fact  that  the  failure  to 
find  any  liquor  upon  the  premises  in  the  present  case  throws  up 
the  real  point  in  question  into  rather  sharper  relief.  It  is  to  be 
noted  that  sec.  88  really  makes  no  reference  to  the  “finding”  of 
liquor  in  the  possession  of  the  accused  at  all;  it  refers  merely  to 
proof  of  possession.  I cannot  therefore  hold  that  the  magistrate 
had  no  evidence  upon  which  to  convict. 

The  motion  must  be  dismissed  with  costs. 


[APPELLATE  DIVISION.] 

Wallace  v.  Grand  Trunk  R.W.  Co. 

Negligence — Railway — Level  Highway  Crossing — Person  Driving  over  Tracks 
Struck  by  Engine — Death — Action  under  Fatal  Accidents  Act — Findings 
of  Jury — Failure  of  Railway  Company  to  Give  Statutory  Warnings — 
Accident  the  Result  of  that  Negligence — Negativing  of  Contributory  Negli- 
gence— Rule  as  to  Submitting  Case  to  Jury — Inferences  Jrom  Uncontro- 
verted Facts — Liability  of  Company  Established — Damages — Assessment 
of  Excessive  Amount — New  Assessment  Directed — Evidence  to  Connect 
Company  with  Engine — Omission  to  Give  at  Trial — Leave  to  Adduce  before 
Appellate  Court. 

The  rule  established  by  Dublin  Wicklow  and  Wexford  R.W.  Co.  v.  Slattery 
(1878),  3 App.  Cas.  1155,  that,  in  an  action  based  on  negligence,  where 
contributory  negligence  is  set  up  as  a defence  and  the  reasonableness  of  the 
plaintiff's  conduct  is  called  in  question,  or  where  there  is  a conflict  as  to 
whether  the  negligence  of  the  plaintiff  or  the  defendant  was  the  direct  and 
effective  cause  of  the  accident,  the  case  cannot  be  withdrawn  from  the  jury, 
has  not  been  authoritatively  departed  from  in  Ontario. 

Review  of  the  cases. 

In  this  action,  brought  under  the  Fatal  Accidents  Act  by  the  mother  and 
administratrix  of  the  estate  of  a lad  of  20  years  who  was  killed,  when  attempt- 
ing to  cross  the  railway  of  the  defendant  company,  at  a level  crossing,  by  a 
railway  engine,  the  jury  at  the  trial  found  that  the  death  was  caused  by 
negligence  on  the  part  of  the  company,  “by  not  ringing  the  bell  on  the 
engine  or  blowing  the  whistle,"  and  that  there  was  no  contributory  negli- 
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gence  on  the  part  of  the  deceased.  It  appeared  that  the  deceased  was 
seated  in  a covered  buggy  drawn  by  a horse,  which  he  was  driving,  his 
brother  being  seated  beside  him.  The  railway  track  and  the  highway 
intersected  each  other  at  an  acute  angle — like  the  letter  V — and  the  engine 
and  the  buggy  approached  the  point  of  intersection  from  approximately 
the  same  general  direction.  When  the  buggy  was  from  200  to  300  feet 
from  the  crossing,  the  top  of  the  buggy  being  up,  the  brother  leaned  forward 
and  looked  backward  to  see  if  a train  was  coming,  and  saw  nothing.  He  did 
not  look  again  nor  did  the  deceased.  The  brother  swore  positively  that  the 
whistle  did  not  sound  nor  the  bell  ring,  and  this  was  uncontradicted,  for  the 
company  adduced  no  evidence : — 

Held , that  it  was  the  province  of  the  jury  to  draw  the  inferences  of  fact  properly 
arising  from  the  uncontroverted  evidence,  and  it  was  the  duty  of  the  Judge 
to  leave  the  case  to  them  for  that  purpose. 

And  held,  that  the  inferences  which  the  jury  had  drawn  were  not  so  unreason- 
able that  they  should  be  set  aside  and  a new  trial  granted. 

Held,  therefore,  that  the  case  was  properly  left  to  the  jury,  and  that  their 
findings  in  regard  to  liability  could  not  be  disturbed. 

Held,  however,  that  the  damages  assessed  by  the  jury,  $2,500,  were  excessive, 
and  the  case  should  be  sent  back  for  a new  assessment,  unless  the  parties 
could  agree  upon  an  amount. 

London  and  Western  Trusts  Co.  v.  Grand  Trunk  R.W.  Co.  (1910),  22  O.L.R. 
262,  followed. 

Held,  also,  that,  evidence  to  connect  the  engine  which  did  the  injury  with  the 
defendant  company  not  having,  by  a slip,  been  given  at  the  trial,  the 
plaintiff  should  have  leave  to  adduce  evidence  before  the  appellate  Court  to 
establish  the  connection,  unless  the  defendant  company  would  admit  it. 

The  following  statement  of  the  facts  is  taken  from  the  judg- 
ment of  Masten,  J.: — 

This  was  an  appeal  by  the  defendant  company  from  a judgment 
pronounced  by  Logie,  J.,  after  a trial  with  a jury,  at  Belleville, 
on  the  4th  May,  1920. 

The  action  is  brought  under  the  Fatal  Accidents  Act  for  the 
death  of  one  George  Clifford  Wallace. 

On  the  20th  December,  1919,  the  deceased  was,  with  his  brother 
Arthur,  driving  to  the  city  of  Belleville  and  along  a highway  in 
the  township  of  Thurlow.  A railway,  alleged  to  be  operated  by 
the  defendant  company,  intersects  by  a level  crossing  the  highway 
on  which  the  deceased  was  travelling,  and  a railway  engine,  also 
alleged  to  be  operated  by  the  defendant  company,  collided  with  the 
buggy  in  which  the  deceased  was  driving,  and  he  was  killed. 

The  plaintiff  claims  both  as  the  mother  of  the  deceased  and  as 
administratrix  with  the  will  annexed  of  his  estate,  alleging  breach 
of  statutory  duty  on  the  part  of  the  defendant  company  causing 
the  accident. 

By  its  statement  of  defence,  the  defendant  company  denies 
negligence  and  alleges  that  the  deceased  was  guilty  of  contributory 
negligence. 
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At  the  trial,  questions  were  put  to  the  jury,  which  with  the 
jury’s  answers  were  as  follows: — * 

“1.  Was  the  death  of  the  late  George  Clifford  Wallace  caused 
by  the  negligence  of  the  defendants?  A.  Yes. 

° ‘2.  If  so,  wherein  did  such  negligence  consist?  Answer  fully. 
A.  By  not  ringing  the  bell  on  the  engine  or  blowing  the  whistle. 

u3.  Could  the  deceased,  by  the  exercise  of  reasonable  care, 
have  avoided  the  accident?  A.  No. 

“4.  In  what  respect  do  you  think  the  deceased  omitted  to 
take  reasonable  care?  (No  answer). 

“5.  Damages?  A.  $2,500.” 

On  these  answers,  judgment  has  been  entered  for  $2,500  and 
costs. 

The  grounds  of  appeal,  as  set  forth  in  the  notice  of  appeal, 
are  as  follows  :• — ■ 

1.  That  the  finding  of  the  jury  is  perverse  and  against  the 
evidence  and  the  weight  of  the  evidence. 

2.  That  there  was  no  evidence  to  connect  the  locomotive 
alleged  to  have  caused  the  accident  with  the  defendant  company, 
its  officers,  servants,  or  agents. 

3.  That  there  was  no  evidence  to  shew  that  the  deceased  died 
as  a result  of  the  accident. 

4.  That  on  the  evidence  the  failure  of  the  deceased  to  look 
either  caused  or  contributed  to  the  accident,  and  the  case  should 
have  been  withdrawn  from  the  jury. 

5.  That  upon  the  evidence  it  appears  that,  had  the  deceased 
looked,  he  could  have  seen  the  approaching  train,  and  the  finding 
of  the  jury  is  perverse. 

6.  That,  had  Arthur  Wallace  used  reasonable  care,  he  must 
have  seen  the  train,  which  was  unquestionably  there;  and  the 
proper  inference  to  be  drawn  from  the  evidence  is,  that  he  did  not 
look  nor  use  proper  or  reasonable  care,  or  at  least  did  not  look  at 
the  proper  time. 

7.  That,  inasmuch  as  Arthur  Wallace  only  looked  once,  at 
some  distance  from  the  crossing,  he  did  not  discharge  the  duty 
cast  upon  him,  nor  did  the  deceased  discharge  the  duty  cast  upon 
him  of  looking  again  before  passing  from  a place  of  safety  into  a 
place  of  danger. 

8.  That  the  damages  are  excessive. 

9 — 49  o.l.r. 
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November  5,  1920.  The  appeal  was  heard  by  Mulock, 
C.J.Ex.,  Magee  and  Hodgins,  JJ.A.,  and  Masten,  J. 

D.  L.  McCarthy , K.C.pfor  the  appellant  company. 

E . G.  Porter , K.C.,  and  W.  Carnew,  for  the  plaintiff,  respondent. 

The  arguments  of  counsel  and  the  authorities  cited  are  referred 

to  in  the  judgment. 

January  26,  1921.  The  judgment  of  the  Court  was  read  by 
Masten,  J.  (after  setting  out  the  facts  as  above) : — On  the  hearing 
of  the  appeal,  counsel  for  the  appellant  company  presented  four 
points  for  the  consideration  of  the  Court: — 

1.  That  the  trial  Judge  should  have  granted  the  appellant 
company’s  motion  for  a nonsuit  and  should  have  withdrawn  the 
case  from  the  jury,  because  the  deceased  was  driving,  and  did  not, 
before  attempting  to  cross  the  railway  line,  personally  look  out  to 
see  if  there  was  an  approaching  train,  and  was  not  entitled  to 
rely  on  what  was  done  in  that  regard  by  his  brother,  even  if 
what  the  brother  did  established  reasonable  care.  In  any  case, 
the  appellant  company  contended,  on  the  facts  disclosed,  that  the 
onus  as  to  contributory  negligence  was  shifted  from  the  defendant 
company  to  the  plaintiff,  and  the  plaintiff  failed  to  satisfy  such 
onus. 

2.  That  the  finding  of  the  jury  on  the  question  of  contributory 
negligence  was  perverse  and  against  the  evidence,  relying  on  the 
1st,  5th,  6th,  and  7th  grounds  above  set  out;  and  that  there  should 
be  a new  trial. 

3.  That  the  assessment  of  damages  proceeded  on  a principle 
that  was  wrong  and  illegal,  and  the  damages  were  excessive. 

4.  That  there  was  no  evidence  to  connect  the  locomotive 
alleged  to  have  caused  the  accident  with  the  defendant  company, 
its  officers,  servants,  or  agents. 

Dealing  with  the  point  last  mentioned,  I think  that  the  lack 
of  formal  evidence  on  the  question  raised  is  a slip,  and  that, 
unless  the  defendant  company  admits  that  the  engine  which 
collided  with  the  horse  and  buggy  was  being  operated  by  it,  the 
plaintiff  should  now  be  given  leave  to  adduce  evidence  before  this 
Court  to  establish  that  fact. 

On  the  question  whether  the  trial  Judge  should  have  withdrawn 
the  case  from  the  jury,  I am  against  the  appellant  company.  If 
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Mr.  McCarthy,  in  his  able  and  interesting  argument,  meant  to 
suggest  that  the  cases  to  which  he  referred  established  in  this 
Province  a doctrine  different  from  that  which  exists  in  England 
i since  the  decisions  in  Bridges  v.  North  London  R.W.  Co.  (1874), 
L.R.  7 H.L.  213,  Metropolitan  R.W.  Co.  v.  Wright  (1886),  11  App. 
Cas.  152,  and  Dublin  Wicklow  and  Wexford  R.W.  Co.  v.  Slattery 
(1878),  3 App.  Cas.  1155,  I do  not  agree  with  his  contention. 

The  contrary  is  established  by  such  cases  as  Morrow  v.  Canadian 
Pacific  R.W.  Co.  (1894);  21  A.R.  149;  Scriver  v.  Lowe  (1900), 
32  O.R.  290;  Makins  v.  Piggott  (1898),  29  Can.  S.C.R.  188;  Toronto 
R.W.  Co.  v.  King , [1908]  A.C.  260;  Champaigne  v.  Grand  Trunk 
R.W.  Co.  (1905),  9 O.L.R.  589,  at  p.  599;  Peart  v.  Grand  Trunk 
R.W.  Co.  (1886),  10  O.L.R.  753. 

In  his  argument  counsel  for  the  appellant  referred  particularly 
to  three  cases:  Johnston  v.  Northern  R.W.  Co.  (1873),  34  U.C.R. 
432;  Wabash  R.R.  Co.  v.  Misener  (1906),- 38  Can.  S.C.R.  94; 
Grand  Trunk  R.W.  Co.  v.  McAlpine,  [1913]  A.C.  838,  13  D.L.R. 
618. 

Johnston  v.  Northern  R.W.  Co.  was  decided  in  1873,  before 
the  leading  cases  of  Bridges  v.  North  London  R.W.  Co.,  Metro- 
politan R.W.  Co.  v.  Wright,  and  Dublin  Wicklow  and  Wexford 
R.W.  Co.  v.  Slattery  were  determined,  and  it  is  not  too  much  to 
say  that  some  of  the  wider  expressions  which  are  to  be  found  in 
the  judgment  in  that  case  must  be  taken  to  be  inconsistent  with 
the  law  as  it  was  laid  down  in  these  cases  and  as  it  has  been  ever 
since  applied  in  our  Courts.  The  case  of  Wabash  R.R.  Co.  v. 
Misener  appears  to  me  to  be  against  rather  than  in  favour  of  the 
appellant  company.  The  circumstances  were  not  unlike  those 
of  the  present  case : — 

“M.  attempted  to  drive  over  a railway  track  which  crossed 
the  highway  at  an  acute  angle  where  his  back  was  almost  turned 
to  a train  coming  from  one  direction.  On  approaching  the  track 
he  looked  both  ways,  but  did  not  look  again  just  before  crossing 
when  he  could  have  seen  an  engine  approaching  which  struck  his 
team  and  he  was  killed.  In  an  action  by  his  widow  and  children, 
the  jury  found  that  the  statutory  warnings  had  not  hieen  given  and 
a verdict  was  given  for  the  plaintiffs  and  affirmed  by  the  Court  of 
Appeal.  Held,  affirming  the  judgment  of  the  Court  of  Appeal 
(12  Ont.  L.R.  71),  Fitzpatrick,  C.J.,  hcesitante,  that  the  findings 
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of  the  jury  were  not  such  as  could  not  have  been  reached  by 
reasonable  men  and  the  verdict  was  justified.” 

It  is  true  that  Davies,  J.,  in  his  judgment  at  p.  100,  says: 
“I  do  not  desire,  even  by  implication,  to  cast  a doubt  upon  the 
reasonable  and  salutary  rule  so  frequently  laid  down  by  this 
Court  as  to  the  duty  which  the  law  imposes  upon  persons  travelling 
along  a highway  while  passing  or  attempting  to  pass  over  a level 
railway  crossing.  They  must  act  as  reasonable  and  sentient  beings 
and,  unless  excused  by  special  circumstances,  must  look  before 
attempting  to  cross  to  see  whether  they  can  do  so  with  safety. 
If  they  choose,  blindly,  recklessly  or  foolishly,  to  run  into  danger, 
they  must  surely  take  the  consequences.”  But  at  p.  101  he  says: 
“In  deference  to  the  strong  argument  pressed  by  Mr.  Rose  upon 
us,  I have  gone  over  the  evidence  with  great  care  and  the  con- 
clusion I reached  was  not  one  that  the  findings  were  such  as,  in 
the  face  of  the  conflicting  evidence,  reasonable  men  could  not 
fairly  have  found.  There  were  two  or  three  points  in  the  case  to 
which  the  appellants  did  not  seem  to  me  to  attach  sufficient 
importance.  One  was  that  the  railway  crossed  at  an  acute  angle 
and  not  at  right  angles  and  that  a traveller  going  northwesterly, 
when  crossing  the  railway  tracks,  would  have  his  back  turned 
almost  to  the  approaching  train.  Another  was  the  unwonted 
speed  with  which  the  unattached  engine  which  killed  the  deceased 
approached  the  highway  and  another  that  he  could  not  have  seen 
the  approaching  train  until  he  was  past  the  railway  fence  at  the 
the  crossing.” 

The  result  of  that  case  was  that  the  action  of  the  trial  Judge 
in  submitting  the  case  to  the  jury  was  upheld. 

In  the  case  of  Grand  Trunk  R.W.  Co.  v.  McAlpine  the  question 
turned  on  certain  obvious  misstatements  of  law  in  the  Judge's 
charge;  but  I do  not  understand  that  the  Privy  Council  in  that 
case  intended  to  lay  down  any  new  principle  or  to  modify  the 
principles  established  in  the  cases  in  the  House  of  Lords  to  which 
I have  referred. 

I am  therefore  of  opinion  that  these  cases  fail  to  establish  a 
different  rule  in  this  Province  from  that  which  has  been  established 
in  the  Courts  of  England.  The  judgment  of  Mr.  Justice  Nesbitt 
in  the  case  of  Grand  Trunk  R.W.  Co.  v.  Hainer  (1905),  36  Can. 
S.C.R.  180,  is  probably  the  strongest  presentation  of  the  argument 
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in  favour  of  the  appellant  company  which  is  to  be  found  in  our 
more  recent  reports,  but  the  leading  judgment  in  that  case,  con- 
curred in  by  Sedgewick  and  Girouard,  JJ.,  was  delivered  by  Mr. 
Justice  Davies,  who  says  at  p.  186:- — • 

“The  general  rule  as  to  the  necessity  of  persons  crossing  a rail- 
way track  or  street  car  track  looking  both  ways  to  see  whether 
they  can  safely  cross  is  a most  salutary  and  proper  one.  But  that 
it  is  not  an  absolute  and  arbitrary  one  admitting  of  no  exceptions 
under  any  circumstances  seems  to  be  apparent  from  the  late 
case  of  Barry  R.W.  Co.  v.  White ” (1899),  15  Times  L.R.  474, 
reversed  on  other  grounds  (1901),  17  Times  L.R.  644  (H.L.) 

The  circumstances  in  the  case  of  Ramsay  v.  Toronto  R.W.  Co. 
(1913),  30  O.L.R.  127,  17  D.L.R.  220,  illustrate  the  application 
of  the  rule  to  circumstances  such  as  exist  in  the  present  action. 
In  that  case  Lennox,  J.,  had,  after  submitting  questions  to  the 
jury,  directed  a nonsuit;  the  Divisional  Court  reversed  his  decision 
and  entered  judgment  for  the  plaintiff.  My  Lord  the  Chief 
Justice  of  this  Court,  in  delivering  the  judgment  in  that  case, 
says  at  pp.  141,  142: — 

“The  duty  of  a person  about  to  cross  a railway  track  is  not  to  be 
guilty  of  negligence,  which  is  another  way  of  saying  that  he  must 
exercise  reasonable  care.  In  each  case  what  is  reasonable  care 
is  a question  of  fact  to  be  decided  by  the  jury,  according  to  the 
facts  of  the  case,  and  that  is  the  only  interpretation  of  which  the 
above-quoted  observations  of  Lord  Atkinson”  (in  Grand  Trunk 
R.W.  Co.  v.  McAlpine)  “admit.” 

The  rule  established  in  the  Slattery  case,  3 App.  Cas.  1155, 
is  epitomised  in  the  3rd  edition  of  Beven  on  Negligence,  p.  135,  as 
follows : — - 

“Where  facts,  from  which  negligence”  (on  the  part  of  the 
defendant)  “can  be  inferred,  are  given  in  evidence,  their  effect 
cannot  be  neutralised  by  other  evidence  contradictory  of  them, 
and  the  whole  must  be  left  to  the  jury  to  draw  what  inference 
they  may  please;  subject,  of  course,  to  an  application  to  the 
Court  in  banc  to  set  aside  the  verdict  as  not  being  ‘such  as  reason- 
able men  might  find.’  ” 

And  see  the  further  discussion  on  pp.  136  to  139  of  Beven. 

In  Halsbury’s  Laws  of  England,  vol.  21,  pp.  442,  443,  444,  the 
learned  author  states  the  rule  in  these  words: — 
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“A  Judge  may  nonsuit  or  withdraw  the  case  from  the  jury: — 

“(3)  Where  on  the  undisputed  facts  of  the  case  it  appears  that 
the  accident  was  directly  caused  by  the  plaintiffs  own  negligence, 
although  there  may  have  been  on  these  facts  some  negligence  on 
the  part  of  the  defendant;  but  this  power  should  not  be  exercised 
except  in  a very  clear  case,  where  the  evidence  is  so  strong  that  it 
would  be  wholly  unreasonable  for  the  jury  to  find  that  the  plaintiff 
had  not  caused  the  accident  by  his  own  negligence. 

“A  Judge  may  not  withdraw  the  case  from  the  jury: — 

“(5)  Where  contributory  negligence  is  set  up  as  a defence  and 
the  reasonableness  of  the  plaintiff’s  conduct  is  called  into  question, 
or  where  there  is  a conflict  as  to  whether  the  negligence  of  the 
plaintiff  or  the  defendant  was  the  direct  and  effective  cause  of  the 
accident.” 

The  cases  cited  by  him  appear  to  me  to  bear  out  these  state- 
ments. 

In  the  very  admirable  judgment  of  Palles,  C.B.,  in  Coyle  v. 
Great  Northern  R.W.  Co.  (1887),  20  L.R.  Ir.  409,  he  examines  at 
length  all  the  leading  authorities  down  to  that  date,  and  at  p. 
418  states  the  rule  now  under  consideration  in  these  words: — 

“ . . . I venture  to  think  it  will  be  found  that  the  follow- 

ing proposition  is  cprrect  in  point  of  law,  and  consistent  with, 
if  not  established  by,  all  the  authorities: — that,  to  justify  the 
Judge  in  leaving  the  case  to  the  jury,  notwithstanding  the  voluntary 
act  of  the  injured  person,  which  contributed  to  the  injury  com- 
plained of,  the  circumstances  must  be  such  as  either,  firstly,  to 
make  the  question  whether  that  act  is  negligent  (either  per  se, 
or  having  regard  to  the  conduct  of  the  defendants  inducing  or 
affecting  it),  a question  of  fact;  or,  secondly,  the  circumstances 
must  be  such  as  to  render  reasonable  an  inference  qf  fact,  that 
the  defendants,  by  using  due  care,  could  have  obviated  the  conse- 
quences of  the  plaintiff’s  negligence.  If  the  case  be  so  clear  that 
the  determination  of  those  two  questions  involves  no  inference  of 
fact,  it  is  for  the  Judge  and  not  for  the  jury.” 

I have  referred  to  these  various  statements  of  the  rule  in 
question  because,  while  in  substance  they  agree,  yet  they  all 
assist  in  the  application  of  the  rule  to  the  particular  facts  of  this 
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Such  being  the  rule,  I proceed  to  state  the  facts  to  which  it  is 
here  to  be  applied : — 

The  deceased  and  his  brother  Arthur  were  travelling  on  the 
highway,  in  a vehicle  well  known  in  this  country  as  a covered  or 
top  buggy.  The  cover  was  up  and  its  top  extended  some  three 
feet  in  front  of  the  single  seat  occupied  by  the  two  passengers. 
The  side-curtains  were  in  place  and  extended  downwards  diagon- 
ally on  either  side  of  the  vehicle  from  the  front  of  the  top  to  the 
front  of  the  seat.  The  buggy  was  drawn  by  a single  horse,  fairly 
spirited,  but  nervous  with  regard  to  railway  trains  when  close  to 
them — evidently  a horse  which  required  handling.  The  deceased 
was  driving  and  sitting  on  the  right  hand  side  of  the  buggy,  which 
was  the  side  on  which  was  situated  the  railway  track.  The 
railway  track  and  the  highway  intersected  each  other  at  an  acute 
angle — like  the  letter  V — and  the-  railway  train  and  the  buggy 
approached  the  point  of  intersection  from  approximately  the 
same  general  direction.  The  horse  was  trotting  at  an  easy,  ordin- 
ary pace.  The  railway  train  is  described  by  some  of  the  witnesses 
as  going  at  a very  fast  rate,  and  it  is  plain  therefore  that  it  came  up 
‘from  behind  the  buggy  in  such  a way  that  the  deceased  could  only 
see  it  by  leaning  well  forward  and  looking  backward  out  of  the 
right  side  of  the  buggy.  There  was  no  wind,  and  there  was  a 
little  snow  on  the  ground,  which  would  have  the  effect  of  lessening 
the  sound  of  the  horse’s  feet  and  the  rattle  of  the  buggy.  It  was 
not  very  cold.  The  hearing  and  eyesight  both  of  the  deceased 
and  of  his  brother  were  good. 

When  the  buggy  was  from  200  to  300  feet  from  the  railway 
crossing,  Arthur,  the  brother  of  the  deceased,  leaned  well  forward 
and  looked  to  his  right  and  backward  past  the  curtains  of  the 
buggy  to  see  if  a train  was  coming,  and  he  saw  nothing.  He 
then  resumed  his  position  in  the  buggy  without  saying  anything 
to  the  deceased.  But  that  act  can  only  be  taken  as  conveying 
to  the  deceased  the  information  that  the  crossing  was  safe  and 
clear.  Assuming  the  distance  to  the  crossing  from  the  point 
where  the  brother  Arthur  looked  out  to  be  approximately  250 
feet — then,  if  the  horse  was  trotting  at  6 miles  an  hour,  it  would 
take  about  a half  minute  to  reach  the  crossing.  The  deceased 
was  unaware  of  any  train  being  due  at  that  time  and  place;  the 
horse  was  not  checked  nor  its  pace  varied;  the  ground  between 
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the  highway  and  the  railway  was  clear  of  obstructions,  so  that  an 
approaching  train  could  be  seen  for  a considerable  distance,  just 
how  far,  the  evidence  does  not  make  entirely  plain. 

When  the  brother  Arthur  leaned  forward  and  looked  out, 
he  saw  nothing.  His  evidence  appears  to  have  been  both  honest 
and  frank;  he  not  only  says  that  he  did  not  hear  the  whistle  sound 
nor  the  bell  ring,  but  he  swears  with  positive  certainty  that  the 
whistle  did  not  sound  nor  the  bell  ring,  and  the  jury  have  so  found. 
The  fact  that  he  looked  out,  and  the  positive  character  of  his  state- 
ment that  no  bell  was  rung  or  whistle  sounded,  may  well  indicate 
that  he  was  on  the  alert  and  that  if  the  bell  had  been  rung  he  would 
have  heard  it  and  have  been  warned. 

In  the  present  case  the  facts  are  not  in  dispute,  as  the  defendant 
company  called  no  evidence,  but  questions  do  arise  as  to  the 
proper  inferences  to  be  drawn  from  these  facts: — 

(1)  Did  the  breach  of  statutory  duty  (failure  to  whistle  and 
ring  the  bell)  contribute  to  the  accident  in  question? 

(2)  Did  the  deceased,  considering  all  the  circumstances  above 
detailed,  exercise  reasonable  and  ordinary  care  before  attempting 
to  cross  the  railway  track,  or  did  the  accident  result  from  his  own 
recklessness? 

(3)  Assuming  that  both  defendant  and  plaintiff  were  guilty 
of  some  negligence,  whose  negligence  occasioned  the  accident? 

The  answer  to  these  questions  is  not  obvious,  but  in  each  case 
is  an  inference  of  fact  to  be  drawn  from  all  the  circumstances,  and 
it  was  therefore  the  province  of  the  jury  to  draw  the  inferences  of 
fact  which  properly  arise  from  the  uncontroverted  evidence. 
Consequently  it  was  the  duty  of  the  Judge  to  leave  the  case  to 
them  for  that  purpose. 

Then,  are  the  inferences  which  the  jury  have  drawn  so  unreason- 
able that  they  should  be  set  aside  and  a new  trial  granted? 

The  inference  that  the  failure  of  the  defendant  company  to 
whistle  and  ring  the  bell  was  connected  with  and  contributed  to 
the  accident  is  plainly  warranted. 

The  second  inference  relates  to  the  act  of  the  deceased  in  driving 
over  a level  crossing  under  all  the  circumstances  above  detailed— 
was  it  or  was  it  not  negligent?  Did  he  take  ordinary  and  reasonable 
care  before  attempting  to  cross  the  railway  tracks? 

If  in  broad  daylight  a man  were  to  step  in  front  of  a fast 
oncoming  train  when  20  yards  away,  a finding  of  the  jury  that  he 
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took  reasonable  care  would  be  so  opposed  to  the  evidence  that  it 
could  not  stand;  but  I am  quite  unable  to  say  that  in  all  the  cir- 
cumstances which  here  are  shewn  there  was  not  evidence  from 
which  a jury  might  have  concluded  that  the  deceased  was  entitled 
to  rely  on  the  outlook  by  his  brother,  on  the  sound  of  the  bell, 
and  on  the  warning  likely  to  be  afforded  by  the  actions  of  a nervous 
horse.  As  a juryman  I should  have  had  difficulty  in  finding  that 
he  took  all  reasonable  precautions,  but  that  is  very  different 
from  holding  that  on  this  evidence  no  jury  could  honestly  find 
as  they  did. 

Turning  now  to  the  third  inference.  Assuming  that  the  defend- 
ant company  was  guilty  of  a breach  of  statutory  duty  contributing 
to  the  accident,  and  that  the  deceased  was  also  negligent,  the 
question  for  the  jury  was:  Whose  fault  caused  the  accident? 
The  jury  have  drawn  the  inference  of  fact  that  it  was  the  fault  of 
the  defendant  company.  Is  their  finding  unreasonable? 

It  is  clear  that  the  defendant  company  was  guilty  of  a breach 
of  statutory  duty  leading  to  the  accident.  Thereupon,  if  the 
defendant  company  was  to  avoid  liability,  the  onus  rested  on  it 
of  establishing  two  things:  first,  contributory  negligence  by  the 
plaintiff;  and,  second,  that,  even  if  the  bell  had  been  continuously 
rung  till  the  crossing  was  reached,  the  accident  would  not  have 
been  averted.  This  has  not  been  done.  The  evidence  would 
seem  to  indicate  that  the  horse  could  have  been  pulled  up  in  5 
or  10  feet.  Who  can  say  that  if  the  bell  had  been  continuously 
rung  the  deceased  would  not  probably  have  heard  it  in  time 
to  stop?  On  this  footing  the  inference  drawn  by  the  jury,  ascribing 
the  accident  to  the  defendant  company’s  fault,  and  exonerating 
the  deceased,  appears  to  me  to  be  warranted. 

Since  writing  the  above,  my  attention  has  been  drawn  to  the 
recent  case  of  Ottawa  Electric  Co.  v.  Booth,  not  reported,  decided 
last  month  in  the  Supreme  Court  of  Canada,  which  strongly  sup- 
ports the  views  which  I have  just  indicated.  The  appeal  arose  in 
an  action  under  the  Fatal  Accidents  Act  for  the  death  of  a man 
who  went  rapidly  with  his  head  down  or  bent  forward  around  the 
rear  end  of  a south-bound  car  from  which  he  had  alighted,  and 
who  in  so  doing  came  in  contact  with  a north-bound  street  car  on 
the  other  track.  His  head  struck  the  car  and  he  sustained 
injuries  from  which  he  subsequently  died.  The  jury  found  as 
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facts  that  the  gong  of  the  north-bound  car  had  not  been  sounded 
as  the  car  approached  Slater  street  (the  place  where  the  accident 
occurred),  and  that  it  was  travelling  at  an  excessive  rate  of  speed 
at  the  crossing — and  negatived  contributory  negligence  on  the 
part  of  the  plaintiff.  The  majority  of  the  Court — Chief  Justice 
Davies  alone  differing — refused  to  disturb  these  findings. 

Mr.  Justice  Mignault  says:  “I  must  therefore  conclude  that 
the  learned  trial  Judge’s  charge  to  the  jury  was  a proper  one  and 
in  effect  left  to  the  jury  to  decide  (and  it  was  eminently  a question 
for  them  to  determine)  whether  it  was  the  negligence  of  the 
defendant  or  the  folly  and  recklessness  of  the  deceased  which 
brought  about  the  accident.” 

Mr.  Justice  Anglin  says:  “Whether  the  deceased  was  or 
was  not  negligent  under  the  circumstances  is  eminently  a question 
for  the  jury.  While,  if  trying  the  case  upon  the  printed  evidence 
now  before  us,  I should  strongly  incline  to  think  that  contributory 
negligence  had  been  established  and  should  probably  on  that 
ground  have  dismissed  the  action,  I am  not  prepared  to  hold 
that  on  the  undisputed  facts  contributory  negligence  of  the 
deceased  is  so  clear  that  no  reasonable  jury  could  refuse  to  find 
it  proven  or  that  the  verdict  is  so  perverse  and  contributory 
negligence  so  undisputably  shewn  that  the  trial  Judge  erred  in 
failing  to  take  the  case  from  the  jury  and  dismiss  the  action.” 

Mr.  Justice  Duff  reaches  the  same  result,  and  in  so  doing 
states  that  the  crucial  question  in  the  case  was,  “whether,  if  the 
jury  found  the  issue  of  reckless  want  of  precaution  on  the  part  of 
the  victim  in  favour  of  the  company  and  the  issues  touching  the 
ringing  of  the  gong  and  the  speed  of  the  car  in  favour  of  the 
plaintiff,  the  real  cause  of  the  plaintiff’s  injury  was  the  recklessness 
of  the  victim  or  the  negligence  of  the  company  in  respect  of  speed 
and  failure  to  give  warning — whether  or  not,  in  other  words, 
notwithstanding  the  recklessness  of  the  victim,  he  would  probably 
have  been  roused  to  attention  if  the  motorman  had  exercised 
proper  prudence  in  respect  of  speed  and  given  due  warning  by 
sounding  the  gong.” 

I am  therefore  of  opinion  that  this  case  was  properly  left  to  the 
jury  and  that  their  findings  in  regard  to  liability  cannot  be  dis- 
turbed. 
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Turning  now  to  the  question  of  damages,  in  my  opinion  the 
amount  allowed  by  the  jury  is  clearly  excessive  and  unwarranted 
by  the  evidence.  The  deceased  was  20  years  old,  his  father  and 
mother  are  well-to-do  farmers,  owning  100  acres,  worth  $9,000; 
there  are  two  or  three  younger  brothers.  While  it  is  true  that  the 
deceased  was  at  the  time  of  his  death  working  at  home,  there 
can  be  no  reasonable  probability  that  the  extravagant  suggestion 
made  by  the  father  that  he  would  work  for  him  for  nothing  for 
the  next  9 years  ought  to  be  credited.  If  he  remained  at  home 
the  probabilities  are  that  he  would  have  exacted  wages  equal  to 
those  paid  to  a hired  man,  or,  if  he  did  not  receive  full  wages,  then 
within  a short  time  he  would  probably  marry  and  obtain  assistance 
from  his  father  in  establishing  himself. 

In  cross-examination  the  father  says,  when  referring  to  a 
suggested  purchase  of  a farm  near  Port  Hope : “Q.  Having  helped 
to  pay  for  it,  what  interest  would  he  have  in  it?  A.  If  anything 
occurred  to  me  he  would  get  his  share,  he  would  get  a share  any 
way  as  soon  as  we  paid  for  it.” 

Assuming  that  he  stayed  at  home  and  worked,  his  maximum 
pecuniary  value  to  his  father,  after  allowing  for  clothes  and  spending- 
money,  could  not  well  exceed  $300  per  annum.  Now  $2,500  would 
at  current  rates  of  interest  purchase  an  annuity  of  about  $300  per 
year  payable  for  13  years.  Is  it  within  the  bounds  of  reasonable 
expectation  that  a bright  young  man,  with  war  experience  over- 
seas, would  settle  down  oil  a farm,  decline  to  marry,  and  work  for 
his  father  for  13  years  for  nothing?  I cannot  find  any  reasonable 
proportion  between  the  amount  awarded  and  the  loss  sustained, 
and  I can  only  repeat  the  remark  of  the  late  Mr.  Justice  G arrow 
in  London  and  Western  Trusts  Co.  v.  Grand  Trunk  R.W.  Co.  (1910), 
22  O.L.R.  262,  at  p.  268:  “One  would  be  inclined  to  think  from 
the  result  that  the  jury  wholly  misapprehended  what  they  had  to 
try,  which  was  not  the  value  of  the  life,  but,  under  the  statute, 
what,  if  any,  pecuniary  interest  the  parents  had  in  the  life.” 

At  p.  264  of  the  same  report,  Moss,  C.J.O.,  says:  “It  then 
remained  for  the  jury  to  ascertain  and  fix  the  value  of  the  expecta- 
tion of  pecuniary  benefit.  But  in  exercising  their  functions  in 
this  respect  the  jury  are  not  justified  in  going  beyond  what  appears 
to  be  fair  and  reasonable,  as  against  the  defendants.  It  is  not 
the  province  of  juries  nor  are  they  privileged  to  be  generous  with 


App.  Div. 
1921 

Wallace 

v. 

Grand 
Trunk 
R.W.  Co. 

Masten,  J. 


130 


ONTARIO  LAW  REPORTS. 


App.  Div. 
1921 

Wallace 

v. 

Grand 
Trunk 
R.W.  Co. 

Masten,  J. 


[VOL. 

other  people’s  money.  And  it  is  the  plain  duty  of  the  Court  to 
see  that  an  award  of  damages,  in  an  action  of  this  kind,  which 
appears  to  have  been  arrived  at  upon  considerations  not  warranted 
by  the  evidence,  shall  not  stand.  In  such  a case  the  Court  may 
and  should  interpose  a controlling  hand  in  order  to  prevent  what 
appears  to  be  an  injustice.  In  the  present  case  it  seems  clear 
that  the  jury  have  not  paid  sufficient  attention  to  the  evidence 
or  to  the  directions  of  the  learned  trial  Judge,  otherwise  they 
could  not  reasonably  have  considered  themselves  warranted  in 
placing  the  value  they  did  upon  the  expectations  of  pecuniary 
benefit  to  the  parents  of  the  deceased  from  the  continuance  of  his 
life.” 

See  also  the  cases  referred  to  by  Garrow,  J.A.,  at  p.  268. 

The  views  there  expressed  are  in  entire  accordance  with  the 
principles  that  have  been  established  in  England  and  in  Ireland, 
where  this  class  of  case  has  been  very  much  discussed.  I refer 
particularly  to  Hull  v.  Great  Northern  R.  W.  Co.  of  Ireland 
(1890),  26  L.R.  Ir.  289.  As  was  said  by  Moss,  C.J.O.,  in  the 
London  and  Western  case  (22  O.L.R.  at  p.  265):  “We  cannot,  of 
course,  force  the  plaintiffs  to  accept  a sum  named  by  us.  All  we 
can  do  is  to  send  the  case  back  for  a new  assessment  of  damages. 
And  that  must  be  the  order  unless  the  parties  agree  upon  some 
amount.” 

That  ought,  I think,  to  be  the  order  on  this  appeal.  The 
costs  of  the  former  trial  should  be  costs  in  the  cause,  and  the 
costs  of  this  appeal  should  be  to  the  defendant  company  in  any 
event. 


Order  for  new  assessment  of  damages. 
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[IN  CHAMBERS.] 

De  Camps  v.  Sainsbury. 

Practice — Writ  of  Summons — Ex  Parte  Order  Authorising  Substituted  Service 
— Service  on  Solicitor — Application  by  Solicitor  to  Set  aside  Order  and 
Service — Locus  Standi — Rule  16 — Abuse  of  Process  of  Court  Brought 
to  Notice  of  Court  by  Officer — Rescinding  Order — Recital. 

Rule  16,  which  provides  that  “if  it  appears  that  the  plaintiff  is  unable  to 
effect  prompt  personal  service”  of  the  writ  of  summons,  “substituted 
service,  by  advertisement  or  otherwise,  may  be  ordered,”  was  not  intended 
to  save  the  plaintiff  the  trouble  and  expense  of  effecting  personal  service, 
if  personal  service  can  be  made,  but  primarily  to  prevent  the  defendant 
from  evading  service  by  going  to  parts  unknown.  Where  a defendant  is 
said  to  be  in  some  distant  part  of  the  Province,  or  even  at  some  place 
outside  the  jurisdiction,  the  mere  fact  that  it  may  be  a matter  of  some 
difficulty  to  reach  him  does  not  of  itself  relieve  the  plaintiff  of  the  obligation 
of  serving  him  personally. 

Although  it  was  not  suggested  that  the  defendant  L.  was  trying  to  evade 
service,  an  order  was  made,  on  the  ex  parte  application  of  the  plaintiff, 
allowing  him  to  effect  service  upon  L.  by  serving  two  persons  near  at  hand 
and  by  enclosing  the  writ  in  a registered  letter  addressed  to  L.  at  a Hudson 
Bay  post,  in  the  locality  of  which  he  was  said  to  be,  upon  an  affidavit 
that  it  was  impossible  to  effect  prompt  personal  service.  Upon  the  appli- 
cation of  one  of  the  persons  served  with  the  writ,  pursuant  to  the  order, 
the  order  and  service  were  set  aside,  it  appearing  that  the  defendant  was 
engaged  in  fur-trading  in  the  far  north,  beyond  postal  communication, 
and  that  the  persons  served  had  no  instructions  from  him  and  were  not 
in  communication  with  him : — 

Held,  that  the  ex  parte  order  was  properly  set  aside. 

M.,  the  applicant  for  the  rescinding  order,  was  a solicitor;  in  his  notice  of 
motion  he  stated  that  he  was  applying  on  behalf  of  the  defendant  L. ; and 
the  rescinding  order  purported  to  be  made  upon  the  application  of  M., 
acting  on  behalf  of  the  defendant  L. : — 

Held,  that  the  application  could  not  be  made  on  behalf  of  L.;  and  that  the 
order  should  be  varied  by  reciting  that  the  application  came  before  the 
Court  by  way  of  advice  received  from  one  of  its  own  officers. 

Taylor  v.  Taylor  (1903),  6 O.L.R.  356,  545,  explained. 

Japhet  v.  Luerman  (1904),  Annual  Practice,  1921,  p.  78,  not  followed,  in 
view  of  the  decision  in  The  Pommerania  (1879),  4 P.D.  195. 

An  appeal  by  the  plaintiff  from  an  order  of  the  Master  in 
Chambers  of  the  8th  January,  1921,  setting  aside  an  earlier  order 
made  by  him,  on  the  ex  parte  application  of  the  plaintiff,  authorising 
substituted  service  of  the  writ  of  summons  upon  the  defendant 
Laduke. 

January  14.  The  appeal  was  heard  by  Orde,  J.,  in  Chambers. 
J.  S.  Duggan , for  the  plaintiff. 

Henry  J.  Martin , a barrister  and  solicitor,  upon  whom  the  writ 
was  served  pursuant  to  the  Master's  earlier  order,  appeared  on 
behalf  of  the  defendant  Laduke  (but  without  instructions  from 
him)  and  as  an  officer  of  the  Court,  and  supported  the  order 
appealed  from. 
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January  27.  Orde,  J.:— On  the  16th  November,  1920,  the 
plaintiff  issued  a writ  from  the  central  office  against  the  defendants 
Sainsbury  and  Laduke,  both  described  as  of  Moose  Factory,  in 
the  District  of  Temiskaming,  claiming  to  recover  20,999  shares 
of  the  capital  stock  of  the  Belcher  Islands  Iron  Mines  Limited, 
to  set  aside  a certain  release,  and  for  an  injunction.  The  writ 
was  served  personally  upon  the  defendant  Sainsbury.  Upon  an 
affidavit  of  the  plaintiff  to  the  effect  that  it  was  impossible  to 
effect  prompt  personal  service  upon  the  defendant  Laduke, 
because  he  was  “at  present  somewhere  in  the  locality  of  Moose 
Factory”  (which  is  a Hudson  Bay  post  on  the  southern  shore  of 
James  Bay),  and  that  if  the  writ  were  served  substitutionally  upon 
Laduke  by  serving  one  James  H.  Gilmour,  and  Mr.  Henry  J. 
Martin,  a practising  barrister  and  solicitor  in  Toronto,  the  service 
would  be  brought  to  the  notice  of  Laduke,  the  Master  in  Chambers 
made  an  ex  parte  order  for  substitutional  service  upon  Mr.  Gilmour 
and  Mr.  Martin  and  also  by  sending  the  same  by  registered  letter 
to  Laduke  at  Moose  Factory.  Upon  being  served  with  the  writ, 
Mr.  Martin  moved  before  the  Master  in  Chambers  to  rescind 
his  order  for  substitutional  service,  and  on  the  8th  January,  1921, 
the  Master  made  an  order  rescinding  the  earlier  order  and  setting 
aside  the  substitutional  service  of  the  writ. 

The  application  to  rescind  the  order  was  based  upon  affidavits 
made  by  Mr.  Martin,  Mr.  Gilmour,  and  the  defendant  Sainsbury. 
They  are  to  the  effect  that  Laduke  left  Toronto  for  the  Hudson 
Bay  region  in  June  last;  that  he  has  not  been  in  Toronto  since; 
and  that  his  intention  was  to  return  to  Toronto  next  May  or  June; 
that  they  have  been  informed  that  he  has  his  headquarters  at  Fort 
George,  in  the  Province  of  Quebec,  about  300  miles  north-east  of 
Moose  Factory,  and  that  he  is  engaged  in  fur  trading  with  the 
Indians  and  Esquimaux  in  the  Hudson  Bay  region  and  will  be 
necessarily  absent  from  Fort  George  and  Moose  Factory  for  some 
time;  that  there  is  no  postal  service  to  Moose  Factory  or  Fort 
George;  that  the  only  way  to  communicate  with  Laduke  is  by 
dog4eam  from  the  railhead  at  Cochrane  or  Pagwa,  which  would 
cost  a large  sum  of  money;  and  that  it  would  be  doubtful  whether 
he  would  be  at  Moose  Factory  when  the  messenger  arrived,  as 
he  would  probably  be  off  at  a great  distance  trading  with  the 
Indians  and  Esquimaux.  Mr.  Martin  says  he  is  not  Laduke’s 
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solicitor,  has  no  instructions  from  him,  and  has  never  discussed 
the  matters  in  question  in  this  action  with  him.  Mr.  Gilmour 
says  he  knows  nothing  about  the  matters  in  question  in  this  action 
and  is  not  acting  in  any  way  for  Laduke. 

From  the  Master’s  order  of  the  8th  January,  1921,  the  plaintiff 
now  appeals,  upon  the  ground  that  Mr.  Martin  has  no  locus  standi 
if  he  made  the  application  otherwise  than  on  behalf  of  the  defend- 
ant Laduke,  in  support  of  which  the  plaintiff  relies  upon  an 
unreported  decision  of  Jelf,  J.,  in  Japhet  v.  Luerman  (1904), 
Annual  Practice  for  1921,  p.  78;  and  that  if  he  makes  it  as  repre- 
senting Laduke  he  must  be  presumed  to  be  doing  so  as  his  solicitor, 
and  must,  therefore,  be  deemed  to  have  been  instructed  for  the 
purpose  of  the  motion,  in  which  event  he  must  be  presumed  to  be 
able  to  communicate  with  Laduke.  In  support  of  the  latter 
objection  Mr.  Duggan  relies  upon  Taylor  v.  Taylor  (1903),  6 
O.L.R.  356,  545,  and  Meldrum  v.  Allison  (1916),  10  O.W.N.  148. 

The  notice  of  Mr.  Martin’s  motion  to  the  Master  in  Chambers 
to  rescind  the  order  for  substitutional  service  is  signed  “ Henry 
J.  Martin,  on  behalf  of  E.  E.  Laduke,”  and  the  rescinding  order 
of  the  8th  January,  1921,  purports  to  be  made  “upon  the  applica- 
tion of  Henry  J.  Martin,  acting  on  behalf  of  the  defendant  Eugene 
E.  Laduke.” 

Rule  16,  which  deals  with  the  service  of  the  writ  of  summons, 
provides  that  “if  it  appears  that  the  plaintiff  is  unable  to  effect 
prompt  personal  service,  substituted  service,  by  advertisement 
or  otherwise,  may  be  ordered.”  Such  an  order  is,  of  course, 
made  ex  parte.  Rule  217  enables  “a  party  affected  by  an  ex  parte 
order”  to  move  to  rescind  or  vary  the  order  before  the  Judge  or 
officer  who  made  it,  and  it  was  in  the  exercise  of  his  power  under 
this  Rule  that  the  Master  in  Chambers  was  acting  when  he 
rescinded  the  earlier  order.  The  Rules  do  not  provide  for  any 
special  procedure  for  rescinding  or  setting  aside  an  ex  parte  order 
for  substitutional  service  which  may  have  been  improperly  issued, 
and  an  absentee  defendant  might  conceivably  find  upon  his  return 
that  his  property  had  been  seized  and  sold  under  an  execution 
upon  a judgment  recovered  against  him  during  his  absence,  in  an 
action  of  which  he  had  had  no  notice  whatever.  There  is  of 
course  always  risk  of  that  in  the  case  of  an  order  for  substitutional 
service,  even  where  it  is  properly  made,  because  the  person  served 
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substitutionally  may  fail  to  communicate  the  fact  to  the  defendant 
with  whom  it  is  alleged  he  is  in  communication.  But  where  the 
person  served  with  the  writ  in  substitution  for  the  absent  defendant 
shew's  that  he  does  not  act  for  and  is  not  in  communication  with 
the  absent  defendant,  wThat  is  he  to  do?  Should  he  sit  still  and 
allow  the  action  to  proceed  to  judgment?  It  is  suggested  that 
if  he  does  not  act  for  the  defendant,  that  is  a matter  with  which 
he  is  not  concerned,  but  he  may  nevertheless  be  interested  in 
relieving  himself  from  the  odium  of  having  received  the  writ  and 
done  nothing,  apart  altogether  from  a natural  desire  to  see  justice 
done  even  to  a person  for  whom  he  does  not  act.  If  the  position 
taken  by  counsel  for  the  plaintiff  is  correct,  then  the  person  so 
served  has  no  locus  standi  to  move  on  his  own  behalf,  because  he 
is  not  “a  party  affected  by  the  ex  parte  order,”  and  he  dare  not 
move  “on  behalf  of  the  defendant,”  as  that  would  imply  agency 
for  the  defendant.  The  reference  in  the  Annual  Practice,  1921, 
at  p.  78,  to  the  case  of  Japhet  v.  Luerman  is  as  follows: — 

“Where  substituted  service  was  ordered  by  service  on  the 
alleged  solicitor  of  a defendant  who  was  abroad,  and  the  solicitor 
applied  to  the  Judge  in  Chambers  to  set  aside  the  order,  the 
Judge  dismissed  the  application  on  the  ground  that  the  applicant 
had  no  locus  standi  (, Japhet  v.  Luerman  (unreported),  Jelf,  J., 
in  Chambers,  9 Mar.,  1904).”  Then  there  appears  the  following 
note:  “Semble,  the  words  ‘no  locus  standi ’ indicate  that  the 
solicitor  applied  on  his  own  behalf  as  the  person  who  received  the 
writ,  not  as  representing  the  defendant  applying  to  set  aside  the 
order  for  substituted  service  of  the  writ.  There  could  be  no 
question  that  the  defendant  applying  by  his  solicitor  to  set  aside 
the  order  for  substituted  service  would  have  a locus  standi .” 

In  the  present  case  Mr.  Martin  purported  by  his  notice  of 
motion  to  apply  not  on  his  own  behalf  but  on  behalf  of  the  defend- 
ant Laduke.  He  does  not  represent  Laduke  as  his  solicitor. 

In  the  case  of  Taylor  v.  Taylor,  6 O.L.R.  545,  the  circumstances 
were  substantially  the  same,  and  the  late  Chancellor  held  that 
if  the  solicitor  moved  as  agent  for  the  defendant  his  doing  so 
implied  that  he  had  been  instructed  by  the  defendant.  But  he 
points  out  that  the  solicitor  “might  have  moved  as  an  officer 
of  the  Court  to  advise  the  Court  that  an  error  had  been  committed 
in  ordering  service  upon  him  as  the  defendant’s  solicitor,  as  was 
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done  in  The  Pommerania  (1879),  4 P.D.  195.”  The  learned 
Chancellor  stated  that  “the  Court  will  not  set  aside  substitutional 
service  if  it  appears,  or  can  fairly  be  inferred,  that  the  defendant 
had  notice  of  what  was  going  on.”  In  that  case  he  inferred  such 
notice  from  the  form,  of  the  application  and  from  the  affidavits. 
I do  not  regard  this  as  holding  that  he  felt  himself  bound  in  every 
case  to  infer  notice  from  the  form  of  the  application,  but  that 
that  was  merely  an  element  in  arriving  at  the  inference. 

In  this  case,  I am  satisfied  upon  the  material  before  me  that 
the  order  should  not  have  been  issued.  In  addition  to  what  I have 
stated  above,  it  is  also  proved  that  the  plaintiff's  solicitor,  prior  to 
making  the  ex  parte  application,  asked  Mr.  Martin  to  accept  service 
on  behalf  of  Laduke,  and  that  he  refused  on  the  ground  that  he  had 
no  instructions  to  act  for  him  in  this  suit,  but  that  it  was  impossible 
to  communicate  with  him,  and  Mr.  Martin  asked  that  he  might 
be  given  notice  of  any  application  for  an  order  for  substitutional 
service,  if  the  plaintiff’s  solicitors  intended' to  apply  for  it.  They 
replied  that  if  he  was  not  acting  for  Laduke  he  could  not  be 
interested  in  making  any  representation  to  the  Court.  And  they 
accordingly  applied  ex  parte  for  the  order;  and,  notwithstanding 
Mr.  Martin’s  disclaimer  of  any  instructions  from  Laduke,  they 
included  Mr.  Martin  as  one  of  those  to  be  served. 

I think  that  the  objection  which  Mr.  Duggan  takes  to  the 
application  made  by  Mr.  Martin  is  technically  correct,  in  view 
of  the  decision  in  Taylor  v.  Taylor,  but  I do  not  gather  from  that 
decision  that,  had  the  late  Chancellor  not  thought  that  the  order 
was  a proper  one  on  the  merits,  he  would  have  failed  to  deal  with 
the  motion  in  such  a way  as  to  do  substantial  justice. 

Mr.  Duggan  argued  that  if  Laduke’s  headquarters  were  at 
Moose  Factory  or  Fort  George  Mr.  Martin  could  communicate 
with  him  by  sending  in  word  by  dog-train  from  Cochrane,  and  he 
suggested  that  fact  as  good  ground  for  an  order  for  service  sub- 
stitutionally.  But  it  is  certainly  a novel  suggestion  that  because 
it  is  difficult  or  expensive  for  the  plaintiff  to  serve  a writ  personally, 
he  should  be  allowed  to  make  some  other  person  his  bailiff  to 
serve  his  writ  for  him,  and  at  the  bailiff’s  own  expense.  The 
Rule  allowing  substitutional  service  was  not  intended  to  save  the 
plaintiff  the  trouble  and  expense  of  effecting  personal  service,  if 
personal  service  can  be  made,  but  primarily  to  prevent  the  defend- 
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ant  from  evading  service  by  going  to  parts  unknown.  In  such 
a case  if  some  person  is  in  communication  with  him,  under  cir- 
cumstances which  will  bring  the  service  of  the  writ  upon  such 
person  to  the  defendant’s  notice,  substitutional  service  is  ordered. 
I am  not  stating  this  as  indicating  the  exact  scope  of  the  Rule. 
It  has  doubtless  been  extended  to  other  cases.  But  where  a man 
is  said  to  be  at  some  distant  part  of  the  Province,  or  even  at  some 
place  outside  the  jurisdiction,  the  mere  fact  that  it  may  be  a 
matter  of  some  difficulty  to  reach  him  does  not  of  itself  relieve 
the  plaintiff  of  the  obligation  of  serving  him  personally.  It  is  not 
suggested  that  Laduke  is  trying  to  evade  service.  He  is  away 
on  his  own  business.  If  the  plaintiff  wishes  to  sue  him  he  must 
either  find  him  and  serve  him  or  wait  until  he  returns. 

Under  the  circumstances,  is  the  Court  to  allow  an  order  for 
substitutional  service  to  stand,  and  leave  the  defendant  after  his 
return  to  Toronto  to  move  to  set  aside  any  judgment  which  may  be 
recovered  against  him  in  the  meantime?  I do  not  think  so. 
The  Master  in  Chambers  was  right  in  rescinding  the  ex  parte  order, 
though  I think  on  technical  grounds  it  was  not  proper  to  treat 
the  application  as  having  been  made  on  behalf  of  the  defendant 
Laduke.  For  the  purposes  of  this  judgment  I shall  treat  the 
application  as  having  been  made  by  Mr.  Martin  as  a solicitor  and 
as  such  as  an  officer  of  the  Court;  and,  exercising  the  inherent 
power  of  the  Court  to  rectify  what  is  in  substance  an  abuse  of  the 
process  of  the  Court,  I declare  that  the  order  for  substitutional 
service,  and  the  service  made  thereunder  upon  Mr.  Martin  and 
Mr.  Gilmour  and  by  registered  letter,  should  be  set  aside,  and  that 
the  order  of  the  Master  in  Chambers  of  the  8th  January,  1921, 
be  confirmed,  with  this  variation,  namely:  that  it  be  so  worded 
as  to  shew  that  the  application  came  before  the  Court  by  way 
of  advice  received  from  one  of  its  own  officers,  and  not  on  behalf  of 
Laduke. 

I question  whether  the  unreported  case  of  Japhet  v.  Luerman, 
referred  to  in  the  Annual  Practice,  can  really  be  regarded  as  any 
authority  for  the  theory  that  a solicitor  served  with  a writ  for 
another  person  has  no  locus  standi  to  move  to  set  aside  the  service, 
in  view  of  the  decision  in  The  Pommerania , 4 P.D.  195. 
The  late  Chancellor  in  Taylor  v.  Taylor  speaks  of  the  solicitor 
“ moving  as  an  officer  of  the  Court.”  It  seems  to  be  of  no  con- 
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sequence  how  the  solicitor  approaches  the  Court  in  the  matter, 
except  that,  having  no  instructions  from  the  defendant,  he  cannot 
make  his  application  on  behalf  of  the  defendant. 

It  would  be  well,  I think,  if  the  practice  under  such  circum- 
stances could  be  settled  by  a Rule  of  the  Supreme  Court  clearly 
defining  the  status  of  a person  so  served  and  his  right  to  apply  to 
set  aside  the  service. 

|_As  to  the  costs,  the  order  of  the  Master  in  Chambers  ought  not 
to  have  awarded  any  costs  to  the  defendant  Laduke,  and  that 
paragraph  in  his  order  will  be  struck  out.  I think,  having  regard 
to  all  the  circumstances,  there  ought  to  be  no  costs  to  either  party, 
either  before  the  Master  or  upon  this  appeal. 


[APPELLATE  DIVISION.] 

Marks  v.  Rocsand  Co.  Limited. 

Company — Shareholder  and  Director — Payment  for  Services  as  Manager — 
Authority  for — Resolution  of  Shareholders — Condition — Absence  of  Evidence 
as  to  Fulfilment — Power  to  Pass  Resolution  at  Meeting ■ — Notice  of  Meeting 
— Right  to  Recover  Remuneration — Express  Contract — Implied  Contract — 
By-law  of  Company — Quantum  Meruit — Services  Rendered  while  Director 
Services  Rendered  before  Appointment  as  Director. 

Upon  appeal  by  the  defendant  company  from  the  judgment  of  Orde,  J.,  48 
O.L.R.  224,  it  was  held,  by  the  majority  of  the  Court: — 

(1)  That  there  was  no  expressed  contract  upon  which  the  plaintiff  could 
recover  remuneration  for  his  services  as  manager  of  the  company. 

(2)  That  a contract  for  payment  should  not  be  implied:  the  plaintiff  was  a 
large  shareholder  of  the  company,  and  was  during  half  of  the  time  for 
which  he  claimed  remuneration  one  of  the  directors;  the  services  rendered 
were  not  more  than  might  reasonably  be  expected  from  a large  shareholder 
in  the  interests  of  the  company,  and  so  indirectly  for  his  own  benefit, 
without  salary  or  other  remuneration;  there  are  statutory  provisions 
against  payment  to  directors  of  companies  unless  expressly  provided  for  as 
required  by  the  statute;  and  a by-law  (No.  18)  of  the  company  gave  power 
to  the  directors  to  grant  and  fix  the  amount  of  salaries  and  remuneration 
of  the  president,  directors,  officers,  etc.,  including  those  cf  such  officers 
as  might  be  directors,  whether  paid  to  them  as  directors  or  otherwise. 

(3)  That  a resolution  passed  at  a general  meeting  of  the  shareholders  of  the 
company,  giving  the  plaintiff  a salary  of  S200  per  month,  but  payable  only 
“when  the  finances  of  the  company  will  warrant  so  doing,”  could  not 
avail  the  plaintiff,  in  the  absence  of  evidence  that  when  this  action  was 
brought  the  finances  of  the  company  warranted  payment;  and  that,  at 
any  rate,  there  was  no  power  in  the  shareholders  at  that  meeting  to  pass 
such  a resolution  so  as  to  bind  the  company. 

Per  Riddell,  J.,  that  the  plaintiff  would  be  entitled  to  be  paid  as  on  a quantum 
meruit  but  for  by-law  18;  he  was  bound  by  the  by-law  from  the  time  of  his 
becoming  a director;  but  there  was  no  reason  for  depriving  him  of  compen- 
sation for  the  period  of  his  services  as  manager  before  becoming  a director. 

The  judgment  of  Orde,  J.,  was  reversed  and  the  action  dismissed  (Riddell,  J., 
dissenting  in  part). 
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An  appeal  by  the  defendant  company  from  the  judgment  of 
Orde,  J.,  48  O.L.R.  224. 

January  10.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Riddell,  Latchford,  Middleton,  and  Lennox,  JJ. 

W.  K.  Fraser , for  the  appellant  company,  argued  that  the 
judgment  based  on  an  implied  contract  should  not  be  upheld.  The 
plaintiff’s  position  was  not  that  of  a servant  hired  by  the  company 
but  that  of  a working  member  of  the  company,  whose  rights  as  to 
payment  were  to  be  measured  by  the  by-laws  of  the  company: 
Re  Bolt  and  Iron  Co.,  Livingstone’s  Case  (1887-9),  14  O.R.  211, 
16  A.R.  397.  The  plaintiff’s  activities  for  the  company  amounted 
to  only  about  20  minutes  a day.  The  directors  had  not,  as 
required  by  by-law  18,  fixed  the  remuneration  to  be  paid  the 
plaintiff.  The  plaintiff  himself  voted  on  his  own  appointment, 
which  was  wrong:  Re  Owen  Sound  Lumber  Co.  (1917),  38  O.L.R. 
414,  33  D.L.R.487;  Cook  v.  Hinds  (1918),  42  O.L.R.  273,44  D.L.R. 
586;  Roxborough  Gardens  of  Hamilton  Limited  v.  Davis  (1920), 
46  O.L.R.  615,  52  D.L.R.  572.  Even  the  resolution  which  was 
passed  at  the  general  meeting  of  shareholders  only  gave  the 
plaintiff  his  salary  “when  the  finances  of  the  company  will  warrant 
so  doing,”  and  there  was  no  evidence  that  at  the  time  of  the 
commencement  of  this  action  the  finances  of  the  company  were 
in  the  state  contemplated. 

H.  J.  Martin,  for  the  plaintiff,  respondent,  contended  that 
there  was  an  implied  contract  to  remunerate  the  plaintiff  for  his 
services.  He  had  devoted  his  whole  time  to  the  company’s  work 
for  the  six  months.  At  the  meeting  of  shareholders  at  which  the 
resolution  was  passed  to  give  him  a salary,  all  the  shareholders 
but  one  were  present.  At  the  time  his  services  began,  the 
plaintiff  was  not  a director,  and  so  he  would  be  entitled  to  re- 
muneration until  he  became  a director,  at  all  events.  If  he  was 
not  entitled  as  on  a quantum  meruit,  then  he  should  be  paid  on 
the  basis  of  the  resolution  of  the  shareholders. 

Fraser , in  reply. 

January  28.  Meredith,  C.J.C.P.: — The  judgment  in  the 
plaintiff’s  favour  is  based  upon  an  implied  contract  by  the  defend- 
ants to  pay  to  him,  for  his  personal  services,  the  amount  of  the 
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judgment.  No  such  claim  was  made:  the  claim  was  for  “six 
months’  salary”  at  $200  a month,  based  on  an  expressed  contract; 
and  payment  was  not  sought : what  was  sought  was  only  a judgment 
“declaring”  that  the  plaintiff  was  entitled  to  a salary  as  alleged 
in  his  claim. 

The  trial  Judge  evidently  considered  that  the  claim  on  an 
expressed  contract  could  not  be  supported,  but  that  the  plaintiff 
could  recover  on  an  implied  contract;  and,  if  that  be  so,  the 
judgment  for  payment  of  the  money  due  and  payable  is  right.  A 
declaratory  judgment  is  out  of  the  question  in  such  a case. 

The  first  question  for  consideration  is  whether  the  judgment 
upon  an  implied  contract  can  be  sustained.  In  my  opinion,  it 
cannot. 

When  one  accepts,  and  has  the  benefit  of,  the  services  of  an- 
other, and  there  is  no  reason  why  those  services  should  be  given 
gratuitously,  ordinarily  no  other  conclusion  can  be  reached  than 
that  there  was  a tacit  agreement  between  the  parties  that  the 
services  should  be  paid  for. 

But  there  are  cases  in  which  no  such  obligation  should  be 
implied,  and  this  seems  to  me  to  be  one  of  them.  And  ordinarily 
I should  experience  great  difficulty  in  finding  any  contract* — 
tacit  or  expressed — in  any  case  in  which  no  contract  was  asserted 
by  either  party  and  of  which  each  party  was  ignorant.  I do  not, 
of  course,  speak  of  obligations  imposed  by  law. 

The  plaintiff  was  and  is  a large  shareholder  of  the  defendants; 
he  is  said  to  have  owned  and  yet  to  own  about  one-fourth  of  its 
whole  capital  stock;  and  he  is  and  was  during  half  of  the  time  for 
which  he  claims  remuneration  one  of  the  defendants’  directors. 
The  services  rendered  were  not  of  an  onerous  character;  they  were 
not  more  than  it  might  reasonably  be  expected  a large  shareholder 
might  do  in  the  interests  of  his  company,  and  so  indirectly  for 
his  own  benefit,  without  salary  or  other  remuneration.  Then 
there  are  statutory  provisions  against  payment  to  directors  of 
companies  unless  such  payment  is  expressly  provided  for  as 
required  by  the  statute,  and  in  this  case  the  defendants  were  bound 
by  a law  which  they  had  made  themselves — by-law  18 — giving 
power  to  the  directors  to  grant  and  fix  the  amount  of  salaries 
and  remuneration  of  the  president,  directors,  officers,  etc.,  of  the 
company,  including  the  salaries  and  remuneration  of  such  officers 
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as  may  be  directors  whether  such  salary  or  remuneration  be  paid 
to  them  as  directors  or  otherwise. 

The  conclusion  that  there  was  no  implied  contract  necessitates 
a consideration  of  the  question  whether  an  expressed  contract  was 
proved;  whether  the  trial  Judge  erred  in  considering  that  the 
plaintiff  could  not  recover  on  that  ground. 

In  that  I find  that  he  was  right. 

It  is  not  contended  that  anything  done  under  by-law  18  helps 
the  plaintiff;  but  a resolution  passed  at  a general  meeting  of  the 
shareholders  of  the  company  is  relied  upon,  and  it  very  plainly 
gives  to  the  plaintiff  a salary  of  $200  per  month,  but  payable  only 
“when  the  finances  of  the  company  will  warrant  so  doing.” 

As  this  is  all  that  the  plaintiff  can  rely  upon  in  support  of  his 
claim,  and  as  there  is  no  evidence  that  when  this  action  was 
brought  the  finances  of  the  company  warranted  payment,  the 
action  fails  and  should  have  been  dismissed. 

And  I may  add  that  I agree  with  the  trial  Judge  that,  for  the 
reasons  stated  by  him,  there  was  not  power  in  the  shareholders 
at  that  meeting  to  pass  such  a resolution  so  as  to  bind  the  company. 

I am  therefore  in  favour  of  allowing  this  appeal  and  dismissing 
the  action. 

Latchford,  Middleton,  and  Lennox,  JJ.,  agreed  with 
Meredith,  C.J.C.P. 

Riddell,  J. : — An  appeal  by  the  defendant  company  from  the 
judgment  of  Mr.  Justice  Orde,  48  O.L.R.  224. 

Upon  the  facts  as  found  by  the  learned  trial  Judge,  I agree 
that  the  plaintiff  cannot  take  advantage  of  the  resolutions,  etc., 
but  must  rely  on  a quantum  meruit.  I think  too  that  he  would  be 
entitled  to  be  paid  as  on  a quantum  meruit  but  for  a by-law  not 
noted  by  the  trial  Judge. 

By-law  No.  18  of  the  company  provides: — 

“18.  That  the  directors  are  hereby  authorised  and  empowered 
to  grant  and  fix  the  amounts  thereof  and  regulate  from  time  to 
time,  as  they  deem  fit,  the  salaries  and  remuneration  of  the  presi- 
dent or  of  any  director  or  officers,  servants,  employees,  and  agents 
of  the  company,  including  the  salaries  and  remuneration  of  such 
officers  of  the  company  who  may  also  be  directors,  and  whether 
such  salary  be  paid  to  them  as  directors  or  otherwise.” 
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It  is  therefore  plain  that,  so  far  as  the  company  could,  it 
provided  against  any  claim  being  made  against  it  for  any  services 
rendered  by  any  one  who  was  in  fact  a director,  unless  the  amount 
had  been  fixed  by  the  directors.  A contract  for  remuneration 
for  services  might  well  be  implied  in  favour  of  one  wholly  uncon- 
nected with  the  company,  but  no  such  implication  arises  in  favour 
of  a director,  who  must  be  held  to  know  of  the  by-law,  as  it  was 
his  duty  to  the  company  to  know,  for  a director  is  not  only  an 
agent  but  to  a certain  extent  a trustee  for  the  company.  It  is 
true  that,  at  the  time  the  services  began,  he  was  not  a director, 
but  he  became  such  a short  time  thereafter.  He  must  be  held 
bound  by  the  by-law  from  the  time  of  his  becoming  a director: 
before  that  time  I see  no  reason  for  depriving  him  of  compensation. 

The  appeal  should  be  allowed  with  costs:  and  the  judgment 
reduced  to  an  amount  proportional  and  limited  to  the  time  during 
which  the  plaintiff  was  not  a director,  with  costs  on  the  proper 
scale  under  Rule  619 — costs  of  this  appeal  also  to  be  set  off. 
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Appeal  allowed  and  action  dismissed  (Riddell,  J. 
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Sandlos  v.  Township  of  Brant. 


Highway — Nonrepair — Accident— Injury  to  Motor- vehicle  and  Driver — Lia- 
bility of  Township  Corporation — Municipal  Act , sec.  460(1) — Evidence — 
Presumption — Onus — Defect  in  Culvert — Want  of  Inspection — uKeep  in 
Repair ” — “ Default ” — Notice — Negligence. 

The  plaintiff  was  driving  a motor-vehicle  upon  a highway  in  the  township, 
a fairly  well-travelled  road,  when,  passing  over  a culvert  made  of  cement 
tile,  his  wheel  ran  into  a hole  in  the  culvert,  and  injury  resulted,  for  which 
he  claimed  damages  from  the  township  corporation.  The  culvert  consisted 
of  6 cement  tiles,  4 of  which,  as  it  afterwards  appeared,  were  cracked  or 
broken.  The  action  was  tried  without  a jury;  the  trial  Judge  found  that 
the  highway  was  out  of  repair,  and  negatived  contributory  negligence. 
He  found  also  that  the  manifestation  in  the  surface  of  the  road  that  there 
was  a break  in  the  tile  came  only  a few  hours  before  the  accident,  but 
that  it  had  not  been  shewn  that  the  break  came  at  the  same  time  as  the 
appearance  upon  the  surface;  and  that  a proper  inspection  would  have 
disclosed  the  defective  condition  of  the  culvert,  which  had  been  put  in 
10  years  before  the  accident.  When  constructed,  it  was  sufficient  to  carry 
the  traffic  as  it  then  was;  but,  to  the  knowledge  of  the  municipal  authorities, 
there  had  since  come  to  be  a heavy  motor  traffic  on  the  road,  some  of  the 
vehicles  having  a weight  greater  than  was  deemed  possible  when  the  culvert 
was  built : — 

Held,  affirming  the  judgment  of  the  trial  Judge,  that  the  highway  was  not 
“kept  in  repair”  by  the  corporation,  and  that  there  was  “default”  which 
rendered  the  corporation  liable  for  the  damages  sustained  by  the  plaintiff: 
Municipal  Act,  sec.  460  (1). 

Per  Meredith,  C.J.C.P. : — Negligence  on  the  part  of  the  corporation — a 
neglect  of  the  duty  imposed  by  the  statute — was  amply  proved  by  the 
plaintiff  and  plainly  appeared  upon  the  whole  evidence:  neglect  in  the 
construction  as  well  as  in  the  maintenance  of  the  culvert  and  of  that  part 
of  the  roadbed  of  the  highway  above  and  about  it;  and  this  quite  irrespective 
of  any  onus  of  proof.  The  action  is  for  negligence — neglect  of  duty — and 
it  cannot  make  any  difference  that  the  duty  is  imposed  by  statute. 

City  of  Vancouver  v.  Cummings  (1912),  46  Can.  S.C.R.  457,  and  Jamieson  v. 
City  of  Edmonton  (1916),  54  Can.  S.C.R.  443,  as  to  the  onus  of  proof,  were 
not  decided  in  regard  to  the  law  of  this  Province,  and  v/ere  not  applicable. 

Per  Riddell,  J. : — The  accident  occurred  by  reason  of  the  apparent  wearing 
out  or  imperfect  repair  of  the  road;  a presumption  arose,  v/ithout  evidence 
of  notice,  that  the  duty  of  repair  had  been  neglected;  and  the  defendants 
did  not  meet  the  presumption  by  evidence  that  they  did  all  that  could 
reasonably  be  done  to  prevent  the  wrant  of  repair. 

The  Vancouver  and  Edmonton  cases  vrere  applicable  and  should  be  followed. 

Per  Latchford,  J. : — The  Vancouver  and  Edmonton  cases  should  be  followed; 
and  the  judgment  of  the  trial  Judge  might  also  be  supported  on  the  ground 
that  the  obligation  to  keep  in  repair  involved  the  duty  of  preventing, 
as  far  as  reasonably  possible,  the  continuance  of  known  conditions  which 
would  bring  about  a state  of  disrepair. 

Per  Middleton,  J. : — Section  460  (1)  of  the  Municipal  Act  provides  not  only 
that  every  highway  “shall  be  kept  in  repair”  by  the  corporation,  but  also  that 
“in  case  of  default  the  corporation  shall  be  liable  for  all  damages  sustained 
by  any  person  by  reason  of  such  default.”  Where  the  cause  of  action 
has  arisen  by  reason  of  s me  act  of  a third  person,  there  has  been  no  “de- 
fault” upon  the  part  of  the  municipality  unless  it  appears  that  its  responsible 
officers  knew  or  ought  to  have  known  of  the  state  of  affairs  complained  of. 
Knowledge  and  inaction  will  prove  the  “default.”  The  absence  of  due 
system  by  which  knowledge  would  be  acquired  will  equally  shew  “default.” 
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In  case  of  nonrepair,  liability  is  established  primd  facie  as  soon  as  the  defect 
is  proved,  and  the  onus  is  cast  upon  the  municipality  to  shew  such  circum- 
stances as  will  exonerate  it.  The  Vancouver  and  Edmonton  cases  applied. 
Where  there' is  increased  traffic  of  such  a nature  as  to  render  a condition  of 
disrepair  probable,  the  municipality  is  liable  if  it  fails  to  take  steps  to 
prevent  the  condition  of  disrepair  from  arising. 

Per  Lennox,  J. : — Disregard  of  a statutory  duty  imposed  upon  a municipal 
corporation,  as  distinguished  from  unavoidable  failure  to  perform  it,  is 
negligence.  The  Vancouver  and  Edmonton  cases  are  not  opposed  to  that 
view.  “Default”  in  sec.  460  (1)  is  used  in  the  sense  of  “neglect.”  “Keep 
in  repair”  involves  original  construction  and  putting  in  repair  in  the  first 
instance  and  reconstruction  when  necessary — it  includes  misfeasance  and 
nonfeasance  (sub-sec.  (2)  ).  Where  there  is  neglect  of  the  statutory  duty 
to  keep  in  repair,  the  question  of  actual  notice  does  not  arise.  Where  a 
municipal  corporation  is  aware  of  conditions  likely  to  cause  the  highway  to 
become  dilapidated  or  dangerous,  and  it  takes  chances  and  does  nothing, 
it  is  not  only  primd  facie  liable  for  resulting  injuries,  but  it  shuts  out,  in 
advance,  all  defences  except  that  of  contributory  negligence.  The  two 
cases  referred  to  establish  the  rule  which  should  be  followed  as  to  the  onus 
of  proof. 

An  appeal  by  the  Municipal  Corporation  of  the  Township  of 
Brant,  the  defendants,  from  the  judgment  of  Rose,  J.,  in  favour 
of  the  plaintiff,  in  an  action  tried  without  a jury  at  Brantford. 

The  action  was  brought  to  recover  damages  for  the  breach  of 
the  defendants’  statutory  duty  to  keep  in  repair  a highway  in  the 
township,  by  reason  of  which,  as  the  plaintiff  alleged,  he  was 
injured  and  his  motor- vehicle  damaged. 

The  learned  trial  Judge  found  that  the  highway  was  out  of 
repair  and  that  the  plaintiff’s  injury  and  damage  were  caused 
thereby,  and  he  assessed  the  damages  at  $500,  for  which  sum, 
■with  costs,  he  directed  that  judgment  should  be  entered  for  the 
plaintiff. 

January  11.  The  appeal  w7as  heard  by  Meredith,  C.J.C.P., 
Riddell,  Latchford,  Middleton,  and  Lennox,  JJ. 

George  H.  Kilmer,  K.C.,  for  the  appellants,  argued  that  negli- 
gence on  their  part  had  not  been  proved.  They  were  not  insurers 
of  the  safety  of  travellers  on  the  roads.  The  system  of  inspection 
was  as  good  as  could  be  asked  for,  and  the  township  authorities 
had  no  actual  notice  of  disrepair.  No  system  of  inspection  could 
have  enabled  the  defendants  to  discover  and  repair  the  break  in 
time  to  have  prevented  the  accident.  Municipalities  are  not 
saddled  with  damages  in  all  cases  of  injury  arising  from  nonrepair, 
but  only  in  cases  w here  due  care  and  diligence  w ere  not  exercised . 
Proof  of  the  existence  of  a nuisance  does  not  in  itself  constitute  a 
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primd  facie  case  throwing  on  the  municipal  authorities  the  burden 
of  proving  that  they  are  not  to  blame  for  its  existence. 

Otto  E.  Klein,  for  the  plaintiff,  respondent,  contended  that  the 
judgment  below  was  right  and  should  be  affirmed.  The  findings 
of  fact  could  not  be  questioned.  The  appellants  had  not  satisfied 
the  onus  which  was  cast  upon  them  of  rebutting  the  presumption 
of  negligence  arising  from  the  undoubted  disrepair  of  the  road: 
Richardson  v.  Township  of  Warwick  (1920),  18  O.W.N.  106; 
City  of  Vancouver  v.  Cummings  (1912),  46  Can.  S.C.R.  457, 
2 D.L.R.  253;  Jamieson  v.  City  of  Edmonton  (1916),  54  Can. 
S.C.R.  443,  36  D.L.R.  465.  The  highway  was  undoubtedly  out 
of  repair,  and  the  learned  trial  Judge  rightly  negatived  con- 
tributory negligence . The  culvert  could  have  easily  been  inspected 
in  time  to  remedy  it.  There  was  ample  knowledge  of  its  condition 
on  the  part  of  those  in  authority. 

Kilmer , in  reply. 

January  28.  Meredith,  C.J.C.P.: — It  is  to  be  regretted  that 
this  case  was  not  determined,  as  nearly  all  such  cases  can  and 
should  be,  upon  a positive  finding,  upon  the  whole  evidence, 
whether  the  defendants  were,  or  were  -not,  blamable  and  answer- 
able  in  damages,  in  law,  for  the  injuries  which  the  plaintiff  sus- 
tained. 

But  the  case  was  not  so  determined  at  the  trial.  It  may  be 
difficult  to  understand  the  principles  which  the  trial  Judge  thought 
supported  all  that  he  said  regarding  the  nature  of  a defendant’s 
liability  in  such  a case  as  this;  but  the  result  of  it  seems  to  be 
that,  in  his  opinion,  the  defendants  are  liable  unless  they  prove 
that  the  injuries  sustained  were  not  caused  by  any  failure  on  their 
part  to  observe  and  perform  the  duty  of  keeping  in  repair  the 
highway  in  question — among  others — imposed  upon  them  by 
statute. 

This,  it  need  hardly  be  said,  is  a startling  proposition  to  those 
who  have  long  been  concerned  in  the  administration  of  justice 
in  this  Province;  but  the  learned  trial  Judge  is  not  altogether 
answerable  for  it:  much  the  same  thing  has  been  said  somewhat 
recently  by  Judges  in  the  Supreme  Court  of  Canada,  though  not 
directly  in  regard  to  the  law  of  this  Province;  and  so  the  trial 
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Judge  is  to  have  the  credit,  or  the  blame,  only  of  making  it  appli- 
cable to  this  Province,  in  this  and  in  another  case  referred  to  by 
him.  But  I must  wait  until  it  is  bindingly  done — if  ever  it  can  be 
— before  giving  effect  to  anything  that  would  upset  the  law  of  this 
Province,  given  effect  in  all  of  its  cases  without  exception  always, 
a law  upon  or  in  view  of  which  all  the  legislation  now  existing 
in  the  Province  upon  the  subject  has  been  passed. 

It  is,  however,  not  necessary  for  the  purposes  of  this  case  that 
that  question  should  be  considered,  even  though  the  plaintiff 
relies  upon  the  ruling  in  that  respect  to  support  the  judgment 
appealed  against;  it  is  not  necessary  because,  as  I find,  the  judg- 
ment can  be  supported  on  firmer  ground,  and  quite  irrespective 
of  any  onus  of  proof. 

Negligence  on  the  part  of  the  defendants — a neglect  of  the 
duty  imposed  on  them  by  statute  in  these  words,  “Every  highway 
. shall  be  kept  in  repair  . . . — ” was,  as  I find, 

amply  proved  by  the  plaintiff  and  plainly  appears  upon  the  whole 
evidence:  neglect,  as  alleged  in  the  plaintiff’s  pleadings  and 
particulars,  in  the  construction  as  well  as  in  the  maintenance  of 
the  culvert  in  question  and  of  that  part  of  the  roadbed  of  the  high- 
way above  and  about  it. 

The  culvert  was  put  in  by  a person  up  to  that  time  without 
experience  or  teaching  in  large  tile  drain  construction.  The  tiles, 
2V2  feet  in  diameter,  were  put  in  by  him  with  the  assistance  of  one 
man  only,  and  a man  at  least  equally  inexperienced  and  unlearned 
in  the  work.  No  foundation  was  put  under  them,  and  they  were 
not  even  cemented  together.  No  reasonable  means  were  taken  to 
prevent  still  water  remaining  and  freezing  in  them.  The  gravel 
in  the  road  was  not  firmly  packed,  under  and  around  them,  so  as 
to  make  the  structure  best  able  to  withstand  the  jar  and  the 
weight  of  the  traffic  over  it,  and  so  as  to  prevent  the  water  from 
penetrating  behind  the  tile  and  weakening  the  whole  structure: 
and,  according  to  the  only  testimony  on  the  subject,  the  tile  were 
probably  composed  of  only  1 part  of  cement  to  6 of  sand,  though 
common  knowledge  is  that  the  least  should  be  “ 1 in  4;”  they  were 
never  examined,  or  even  looked  at,  in  the  performance  of  the 
defendants’  duty  to  keep  them,  as  part  of  the  highway,  in  repair; 
though,  having  regard  to  the  sizes  of  the  tile,  that  might  easily  have 
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been  done  thoroughly;  and  they  were  so  neglected  although  the 
defendants  were  well  aware  of  the  fact  that  in  later  years  motor- 
cars carrying  great  weights  had  come  into  use  over  this  and  other 
highways,  causing  injury  to  their  bridges  and  wooden  culverts; 
and  they  were  placed  so  near  to  the  surface  of  the  roadbed  that, 
when  covered  with  12  or  14  inches  of  gravel,  an  elevation  in  the 
road  over  them  was  created  which  wore  down  until  only  8 inches, 
and  that  with  a depression  on  each  side,  was  over  them;  and  this 
covering  was  renewed  only  once,  and  that  one  renewal  a year  after 
the  construction  of  the  culvert;  the  result  being  that  for  a long  time 
before  the  accident  in  question  there  had  been  a small  depression 
across  the  road  on  each  side  of  the  culvert,  caused  by  the  road 
S2ttling  down  on  each  side  of  the  tiles — whether  by  reason  of  insuf- 
ficient filling  in  and  tamping,  or  by  water  working  its  way  along 
the  tile  on  the  outside  is  not  very  important  in  this  particular  case. 
This  disrepair  naturally  and  necessarily  caused  vehicles  passing  over 
the  culvert  to  “thump”  upon  it,  those  carrying  great  weights  with 
great  force;  and  the  shallowness  of  the  roadbed  over  the  tile  left  them 
with  altogether  too  little  protection  against  the  sledge-hammer 
blows  of  the  iron-shod  heavy  as  well  as  light  horses  passing  over 
them.  Then,  months  before  the  accident,  that  which  was  probable, 
if  not  inevitable,  happened:  a horse’s  hoof  went  down,  leaving  a 
hole  in  the  road,  or  in  some  other  manner  the  hole  came  into 
existence;  and  that  was  filled  in  with  sod.  A proper  degree  of 
care  should  have  caused  an  examination  of  the  culvert  and  the 
removal  of  fractured  tile — which  indeed  according  to  the  evidence 
must  have  been  all  or  nearly  all  of  them- — and  the  placing  of  new, 
and  not  too  cheap,  tiles  firmly  cemented  together  upon  a solid 
foundation,  tiles  firmly  embedded  under  the  road  with  a proper 
outlet  for  the  water  coming  into  them. 

I see  no  occasion  for  a new  trial  nor  any  reason  for  any  failure 
to  deal  with  the  action  finally  here;  the  case  was  heard  with 
great  patience  by  the  learned  trial  Judge,  through  the  hearing  of 
all  the  witnesses — unnecessary  as  well  as  necessary — and  through 
all  the  questions  asked — material  as  well  as  immaterial,  and 
largely  the  latter;  witnesses  and  questions  not  in  the  least  cur- 
tailed by  the  trial  Judge’s  views  upon  any  question  of  onus  of 
proof;  and,  if  the  case  were  not  fully  argued  at  the  trial  upon  that 
branch  of  it  which  I consider  decisive  of  it,  it  was  so  argued  here, 
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all  the  members  of  the  Court,  during  the  argument,  leaning  strongly 
towards  the  view  that  upon  that  branch  only  could  the  judgment 
be  sustained ; our  duty  therefore  appears  clearly  to  me  to  be : to 
give  the  “ judgment  which  ought  to  have  been  pronounced” 
at  the  trial:  The  Judicature  Act,  sec.  27;  that  is,  to  affirm 
the  judgment  appealed  against,  but  on  different  grounds. 

Though  not  needful  for  the  determination  of  this  case  to  express 
or  form  any  opinion  on  the  question  whether  the  action  is  or  is  not 
one  for  negligence,  or  upon  the  subject  of  onus  of  proof,  it  may  be 
advisable  to  do  so,  as  I cannot  but  consider  the  views  expressed  by 
the  trial  Judge  in  these  respects  erroneous. 

That  the  action  is  one  for  negligence  seems  to  me  to  be  self- 
evident.  It  is  for  neglect  of  duty;  and  it  cannot  make  any 
difference  that  the  duty  is  imposed  by  statute. 

So,  too,  as  to  the  onus  of  proof : non-performance  of  the  duty — 
non-performance,  neglect,  or  omission,  call  it  what  you  may — 
causing  the  injury  complained  of,  must  be  proved  if  not  admitted. 
That  proof  of  the  nature  or  cause  of  the  accident  is  sometimes, 
perhaps  often,  proof  of  negligence — res  ipsa  loquitur , as  it  is 
generally  but  crudely  said — does  not  affect  the  question  and  must 
not  be  confused  with  any  notion  that  the  onus  is  not  upon  the 
plaintiff  or  that  it  has  not  been  satisfied  by  him. 

In  the  case  of  City  of  Vancouver  v.  Cummings , 46  Can. 
S.C.R.  457,  a case  depending  on  the  provincial  laws  of  British 
Columbia,  Idington,  J.,  did  say,  in  one  part  of  his  opinion: 
“Is  it  not  clear  that  on  such  a statute  . . . , when  the  facts 

demonstrate  an  actual  want  of  repair,  causing  damage,  an  action 
is  primd  facie  of  necessity  shewn  to  be  well-founded,  because  the 
statute  has  not  been  duly  complied  with,  and  hence  the  party 
in  default  called  upon  to  offer  some  excuse?” 

If  by  “an  actual  want  of  repair”  is  meant  an  actual  neglect 
of  the  statute-imposed  duty  to  repair,  all  the  rest  may  be  agreed 
to,  though  at  the  moment  I find  it  impossible  to  suggest  any 
excuse.  A road,  or  any  structure,  may  be  put  out  of  repair 
without  any  kind  of  fault  on  the  part  of  him  whose  duty  is  to 
keep  it  in  repair.  The  very  obligation  implies  that.  One  is  not 
obliged  to  repair  that  which  cannot,  or  is  never  permitted  to 
become,  out  of  repair.  Roads  to  be  kept  in  repair  must  neces- 
sarily be  remade,  until  the  corduroy  way  becomes  the  cement 
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pavement;  not  because  the  law  says  that  cement  pavements 
shall  be  laid,  but  because  the  duty  to  repair  makes  it  pay,  and  be 
best  for  those  under  the  obligation,  to  put  down  such  pavements; 
and  whilst  such  “ repairs’ ’ are  being  made  it  cannot  be  said  that 
the  statute-imposed  duty  is  not  being  performed,  that  the  road 
is  out  of  repair  within  the  meaning  of  the  enactment,  when  indeed 
those  upon  whom  the  obligation  rests  are  doing  their  duty  in  the 
best  and  most  costly  way;  and  so  throughout  the  whole  growth 
and  life  of  a highway  it  may  from  time  to  time  be  even  impossible, 
from  many  causes,  without  any  failure  to  perform  the  duty,  to 
keep  it  in  repair. 

But  I am  content  to  take  that  learned  Judge’s. own  practical 
answer  to  his  own  question:  he  was  in  favour  of  the  plaintiff  in 
that  action,  not  on  any  such  ground,  but  because  “there  had  arisen 
a presumption  on  the  evidence  and  inferences  fairly  deducible 
therefrom,  which  entitled  the  respondent  to  recover  on  the  statute 
if  the  jury  chose  to  draw  such  inferences:”  a conclusion  in  which 
any  one  could  agree  if  satisfied,  as  that  learned  Judge,  the  Chief 
Justice  of  the  Court,  and  apparently  Brodeur,  J.,  were,  that  there 
was  evidence  of  misfeasance — and  so  a right  of  action  irrespective 
of  the  statute — and  of  nonfeasance,  because  of  the  character  of  the 
highway  and  the  length  of  time  the  obstruction  had  existed — to  go 
to  the  jury,  and  the  jury  had  found  for  the  plaintiff. 

Then  in  the  later  case  of  Jamieson  v.  City  of  Edmonton , 
54  Can.  S.C.R.  443,  although  the  Chief  Justice  adhered  to  his 
approval  of  that  dictum — if  it  may  be  called  as  much  as 
that — of  Idington,  J.,  on  the  subject,  that  learned  Judge  himself 
seems  to  have  lost  faith  in  it;  though  not  expressly  recant- 
ing, he  said  nothing  about  it;  but  other  Judges  made  it  plain  that 
it  is  not  yet,  at  all  events,  to  be  deemed  in  any  way  binding. 

Many  road  case  difficulties  have  arisen  from  a failure  to  keep 
in  mind  the  character  of  the  duty  in  question.  It  is  no  new  thing, 
nor  is  it  a different  thing  under  one  enactment  from  another. 
Though  that  which  is  enacted  in  one  place  may  be  different  from 
that  in  another,  the  “repair  of  a highway”  is  and  always  has 
been  the  same  thing;  at  common  law  as  well  as  under  enactments, 
howsoever  the  obligation  may  arise;  and  it  may  generally  be 
described  as  a duty  to  do  all  things  that  may  be  reasonably  neces- 
sary in  the  way  of  repair  of  the  way  to  keep  it  fit  for  the  lawful 
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traffic  over  it;  and  no  private  right  of  action  for  nonrepair  lies 
unless  conferred  by  enactment  or  contract. 

Much  was  said  in  the  cases  to  which  I have  referred,  and 
in  this  case,  on  the  subject  of  notice  of  need  of  repair:  indeed  the 
whole  defence  of  this  action  is  based  upon  the  want  of  notice  of  the 
hole  in  the  road  which  caused  the  accident  in  question,  and  the 
want  of  reasonable  time  to  repair  it.  Notice  is  not  an  ingredient 
of  the  duty  to  repair;  but  it  may  be  a controlling  factor  in  the 
question  whether  that  duty  has  been  performed.  Notice,  however, 
of  a defendant’s  own  wrong — of  omission  or  commission — is  out 
of  the  question;  but  when  a highway  is  put  out  of  repair,  as  in 
many  ways  it  may  be,  without  any  fault  of  those  whose  duty  it 
is  to  repair,  that  duty  is  reasonably  performed  if  the  repair  be 
made  within  a reasonable  time  after  they  are  informed,  know, 
or  should  have  acquired  knowledge,  of  the  need  of  repair;  much 
misunderstanding  may  arise  from  a failure  to  keep  in  mind  just 
what  “ repair”  is. 

If  the  hole  in  the  way  over  the  culvert  -in  question  here  were, 
as  I find  it  to  have  been,  a natural  consequence  of- — that  which 
reasonable  persons  should  have  known  was  likely  to  follow  from — 
the  negligence  of  the  defendants,  in  the  construction  and  main- 
tenance of  the  culvert,  which  I have  set  out,  no  question  of  notice 
or  knowledge  arises;  the  plaintiff’s  injury  wras  caused,  not  of  a sud- 
den, but  by  the  negligence  of  the  defendants  extending  over  7 
years. 

Examples  may  perhaps  hotter  explain  my  views:  a plaintiff 
proving  injury  caused  by  a dangerous  and  old  hole  in  the  road, 
which  is  within  the  defendants’  territorial  limits,  proves  duty  and 
breach  of  it;  the  long  continued  disrepair  proves  the  breach. 
A plaintiff  proving  injury  caused  by  a tree  blown  down  upon  the 
road  shortly  before  the  accident  fails  to  prove  negligence  unless 
he  proves  that  the  falling  of  it  upon  the  highway  was  the  natural 
result  of  some  negligence  of  the  defendants;  or  that  they  had 
notice  or  knowledge  or  ought  to  have  known  of  the  fallen  obstruc- 
tion, and  had  reasonable  opportunity  for  removing  it  or  of  giving 
reasonable  warning  of  the  danger  caused  by  it. 

A plaintiff  proving  that  defendants  under  an  obligation  to 
repair  a road  left  an  obstruction  on  it — a waggon,  a heap  of  stones, 
or  anything  else — into  which  he  drove  in  the  night  and  was  injured 
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without  negligence  on  his  part,  establishes  a double  cause  of  action: 
for  misfeasance  apart  from  any  statutory  duty;  and  for  non- 
feasance under  the  statute  because  of  failure  to  remove  or  give 
warning  of  the  danger  of  which  they  knew. 

On  the  question  of  contributory  negligence  little  if  anything 
was  said  upon  this  appeal;  and  a careful  perusal  of  the  evidence, 
for  the  purpose  of  dealing  with  that  question,  has  convinced  me 
that  nothing  could  be  said  that  should  lead  to  the  conclusion  that 
the  findings  of  the  trial  Judge  in  this  respect  were  wTrong;  and  the 
damages  awarded  were  unquestionably  not  too  large. 

I am  in  favour  of  dismissing  the  appeal. 

Riddell,  J.: — The  plaintiff,  travelling  in  his  automobile, 
himself  driving,  from  Hanover  to  Chesley,  passed  along  the  13th 
side-road  of  the  township  of  Brant,  a fairly  well-travelled  road. 
At  one  of  the  culverts  on  this  road,  made  of  cement  tile,  he  met 
with  an  accident — his  wheel  ran  into  a hole  in  the  culvert,  with 
disastrous  results. 

At  the  trial  before  Mr.  Justice  Rose,  the  plaintiff  obtained 
judgment  for  $500,  and  the  township  corporation,  the  defendants, 
now  appeal. 

The  culvert  consists  of  6 cement  tiles,  each  2 feet,  8 inches, 
in  length  and  2%  inches  thick.  The  tile  at  the  extreme  west 
(the  plaintiffs  left)  was  cracked  through  and  had  a piece  broken 
out  at  its  eastern  end— the  second  was  apparently  a new  tile, 
whose  eastern  end  came  to  the  left  wheel-track— it  was  not  close 
to  the  third  tile,  whose  western  end  was  under  the  left  wheel-track 
and  which  ran  to  the  middle  of  the  via  trita ; this  was  broken  in 
8 or  10  pieces — the  fourth  tile  was  also  cracked.  It  is  quite  clear 
that  the  highway  was  out  of  repair,  and  the  learned  trial  Judge  has 
negatived  contributory  negligence.  He  also  finds  that  “the 
manifestation  on  the  surface  of  the  road  that  there  was  a break 
in  the  pipe  came  only  a very  few  hours  before  the  accident,”  but 
that  it  had  not  been  shewn  that  the  break  in  the  tile  came  at  the 
same  time  as  the  appearance  upon  the  surface.  Had  that  been 
the  case,  my  learned  brother  says: — 

“I  should  have  thought  there  was  a good  deal  in  the  defend- 
ants’ contention — I should  have  thought  it  not  unreasonable  to 
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hold  that  no  system  of  inspection  would  have  enabled  the  defend- 
ants to  discover  and  repair  the  break  before  the  plaintiff  came 
along  in  his  motor  car.” 

Then  he  goes  on  to  say : — 

“But  the  culvert  could  easily  have  been  inspected.  The 
defendants  knew,  or  thought  they  knew,  that  harm  was  being 
done  to  portions  of  their  roadways,  but  they  made  no  attempt  to 
inspect  this  particular  culvert,  or  any  other  cement  culvert.  The 
defendants  proceeded  upon  the  assumption  that  cement  culverts 
once  put  in  were  permanent.  I do  not  know  whether  on  that  it 
ought  to  be  found,  if  it  were  necessary  to  find  it  in  order  to 
determine  the  case,  that  the  defendants  were  negligent  in  not 
making  greater  inspection.” 

The  findings  of  fact  are  wholly  warranted  by  the  evidence, 
and  the  result  is  that  it  is  established  that  the  accident  was  due 
to  want  of  repair  not  manifest  until  a few  hours  before  the  accident 
* — the  want  of  repair  was  caused  by  a break  in  a hidden  tile  which 
may  or  may  not  have  occurred  at  the  time  of  the  outward  mani- 
festation of  nonrepair.  Such  a break  could  have  been  discovered 
on  inspection  of  a certain  character,  but  there  is  no  finding  of 
negligence  in  the  system  of  inspection  actually  in  use. 

From  almost  the  beginning  of  municipal  control  of  and 
responsibility  for  highways,  it  has  in  this  Province  been  con- 
sidered that  an  action  of  this  kind  is  based  upon  negligence — 
there  must  be  proved  some  original  defect  or  some  negligence  in 
inspection  or  want  of  inspection  or  some  knowledge  of  the  defect  or 
the  lapse  of  such  length  of  time  that  knowledge  will  be  implied. 
The  authorities  in  this  Province,  at  least  until  Mr.  Justice  Rose’s 
decision  in  Richardson  v.  Township  of  Warwick , 18  O.W.N.  106, 
have  been  uniform:  and  they  need  not  be  quoted.  My  learned 
brother,  however,  interprets  the  Supreme  Court  decisions  as  laying 
upon  the  municipality  an  onus  not  recognised  by  the  Ontario 
cases;  and,  finding  that  such  onus  has  not  been  met,  he  gives 
judgment  for  the  plaintiff. 

The  cases  upon  which  Richardson  v.  Township  of  Warwick  is 
founded  are:  City  of  Vancouver  v.  Cummings , 46  Can.  S.C.R.  457, 
and  Jamieson  v.  City  of  Edmonton , 54  Can.  S.C.R.  443. 

In  the  Jamieson  case,  at  p.  446,  the  Chief  Justice  of  Canada 
said: — 
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“In  City  of  Vancouver  v.  Cummings , Mr.  Justice  Idington, 
speaking  for  the  majority  of  this  Court,  said  (p.  466):  ‘I  am, 
despite  dicta  to  the  contrary,  prepared  to  hold  that,  unless  in 
some  such  case  as  I have  suggested,  the  question  of  notice  or 
knowledge  does  not  arise,  and  that  in  all  cases  where  the  accident 
has  arisen  from  the  mere  wearing  out  or  apparent  wearing  out,  or 
imperfect  repair  of  the  road,  there  arises  upon  evidence  of  accident 
caused  thereby,  a presumption  without  evidence  of  notice  that 
the  duty  relative  to  repair  has  been  neglected.’” 

The  exceptional  cases  referred  to  by  Mr.  Justice  Idington  are 
indicated  by  his  words  almost  immediately  preceding  those  quoted 
by  the  Chief  Justice:  the  learned  Judge  says: — • 

“No  one  would  think  of  saying  that,  when  the  forces  of  nature 
have  suddenly  destroyed  or  put  out  of  repair  a road,  or  some  one 
has  maliciously  or  negligently  wrought  the  same  result,  and  an 
accident  has  taken  place  as  a result  thereof,  the  municipality 
must  be  held  as  insurers,  and  so,  regardless  of  all  opportunity 
to  have  repaired  the  road  so  destroyed,  be  cast  in  damages.” 

We  therefore  have  it  authoritatively  stated  by  the  head  of 
our  ultimate  court  of  appeal  in  Canada  that  the  statement  of  the 
law  by  Mr.  Justice  Idington  is  that  of  the  Supreme  Court. 

The  result  is  that  “in  all  cases  where  the  accident  has  arisen 
from  the  . . . apparent  wearing  out  or  imperfect  repair 

of  the  road,  there  arises  upon  evidence  of  accident  caused  thereby, 
a presumption  without  evidence  of  notice  that  the  duty  relative 
to  repair  has  been  neglected.”  The  present  is  such  a case;  and 
we  must,  I think,  in  loyal  obedience  to  the  Supreme  Court,  hold 
that  a presumption  has  arisen  that  the  duty  of  the  defendants 
relative  to  repair  has  been  neglected. 

The  presumption  is  of  course  not  juris  et  de  jure,  but  it  is 
rebuttable.  The  defendants  did  not  meet  the  presumption  by 
evidence  shewing  that  they  did  all  that  could  reasonably  be  done 
to  prevent  the  want  of  repair  occasioning  the  accident. 

I am  therefore  of  opinion  that  the  appeal  should  be  dismissed 
with  costs. 

Distinctions  can  be  drawn  between  the  cases  in  the  Supreme 
Court  and  the  present;  but,  in  my  view,  we  should  not  make 
too  subtle  distinctions  in  such  matters — if  we  err  in  applying 
what  seems  to  be  the  fair  meaning  of  binding  decisions,  it  is  for 
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the  Court  whose  judgments  we  have  tried  to  follow,  itself  to 
make  the  distinctions  and  to  set  us  right  if  we  have  misunder- 
stood the  judgments. 

This  is  eminently  a case  for  the  final  appellate  tribunal. 

Latchford,  J.: — -The  learned  trial  Judge  has  decided  this  case 
in  favour  of  the  plaintiff,  on  the  ground,  mainly,  that  it  was 
incumbent  upon  the  defendants  to  adduce  evidence  rendering  it 
possible  and  proper  to  find,  in  their  favour,  that  they  had  dis- 
charged the  statutory  duty  of  keeping  the  highway  in  repair, 
and  that  they  had  not  satisfied  that  onus. 

Such,  indeed,  seems  to  be  the  effect  of  the  judgments  of  the 
Supreme  Court  of  Canada  in  City  of  Vancouver  v.  Cummings  and 
in  Jamieson  v.  City  of  Edmonton,  although  Mr.  Justice  Duff  in 
the  latter  case  declined  to  express  an  opinion  upon  the  question 
whether  the  effect  of  the  statute  is  that  where  a nuisance  is  shewn 
to  have  existed  in  fact  the  onus  is  thereby  cast  upon  the  muni- 
cipality to  establish  that  the  nuisance  was  not  due  to  any  cause 
for  which  it  is  responsible : in  other  words,  whether  or  not  there  is 
a presumption  in  law  arising  from  the  existence  of  a nuisance — • 
in  the  condition  of  the  highway — 'that  the  municipality  is  respon- 
sible for:  a presumption  that  the  municipality  can  meet  only  by 
establishing  the  negative  of  the  issue  (54  Can.  S.C.R.  at  p.  456). 

The  judgment  in  appeal  may,  however,  be  supported  on  the 
grounds  stated  by  Anglin,  J.,  in  the  Jamieson  case  at  p. 
459.  In  imposing  an  obligation  (in  that  case  to  keep 
the  highway  in  reasonable  repair)  the  Legislature,  he  says,  has 
intended  to  hold  that  such  obligation  involves  the  duty  of  prevent- 
ing, as  far  as  reasonably  possible,  the  continuance  of  known 
conditions  which  will  bring  about  a state  of  disrepair. 

In  the  present  case  the  continuance  of  the  conditions  resulting 
in  the  highway  being  in  a state  of  disrepair  was  known  to  the 
officers  of  the  municipality.  They  took  no  precautions,  to  use  the 
words  of  Mr.  Justice  Anglin  (p.  459),  “in  the  nature  of  extra 
inspection  commensurate  with  the  likelihood  of  a dangerous  state 
of  disrepair  arising.”  Nor  did  the  township  prevent  the  conditions 
which  it  was  known  resulted  from  the  Use  to  which  the  road  on 
which  the  plaintiff  was  injured  was  subjected.  There  was  no 
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proper  inspection  of  the  highway  which  was  known  to  be  sustaining 
damage.  Had  such  inspection  taken  place,  the  defective  condition 
of  the  culvert  would  have  been  disclosed. 

I think  the  appeal  should  be  dismissed  with  costs. 

Middleton,  J.: — The  question  which  has  arisen  upon  the 
Municipal  Acts  of  other  Provinces  as  to  the  liability  of  the  muni- 
cipality for  damages  for  nonrepair  does  not  arise  upon  our  statute, 
because  it  provides  not  only  that  every  highway  “ shall  be  kept 
in  repair’ 7 by  the  corporation,  but  also  that  “in  case  of  default  the 
corporation  shall  be  liable  for  all  damages  sustained  by  any  person 
by  reason  of  such  default”  (Municipal  Act,  sec.  460  (1)). 

Where  the  cause  of  action  arises  by  reason  of  some  act  of  a 
third  person,  such  as  the  making  of  an  unauthorised  excavation 
in  the  road  or  the  placing  of  an  obstruction  upon  the  highway, 
I agree  that  there  has  been  no  “default”  upon  the  part  of  the 
municipality  unless  it  appears  that  its  responsible  officers  knew 
or  ought  to  have  known  of  the  state  of  affairs  complained  of. 
Knowledge  and  inaction  will  prove  the  “default.”  The  absence 
of  due  system  by  which  knowledge  of  such  defects  would  be 
acquired  would  equally  shew  default. 

In  cases  of  nonrepair,  liability  is  established  primd  facie  as 
soon  as  the  defect  is  proved,  and  the  onus  is  cast  upon  the  muni- 
cipality to  shew  such  circumstances  as  will  exonerate  it  from  the 
primd  facie  liability.  As  put  by  Mr.  Justice  Duff  in  Jamieson  v. 
City  of  Edmonton , 54  Can.  S.C.R.  at  pp.  454,  455,  the  statute 
is  “capable  of  being  read  as  creating  an  absolute  duty  to 
prevent  the  highways  of  the  city  falling  into  a state  of 
disrepair.  There  is,  however,  much  to  be  said,  and  there  is  a long 
line  of  authorities  beginning  with  Hammond  v.  Vestry  of  St. 
Pancras  (1874),  L.R.  9 C.P.  316,  in  support  of  the  view  that 
where  duties  of  maintenance  are,  by  enactments  similar  to  section 
507”  (of  the  Edmonton  charter)  “cast  upon  a municipal  body, 
the  responsibility  is  not  an  absolute  responsibility  making  the 
municipality  in  all  circumstances  answerable  in  damages  for  the 
existence  of  a state  of  things  which  the  statute  aims  to  prevent 
. but  that  the  public  authority  charged  with  such  respon- 
sibility is  not  answerable  if  the  state  of  things  out  of  which  the 
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complaint  arises  is  one  which  could  not  have  been  prevented  or 
made  innocuous  by  the  observance  on  its  part  and  on  the  part 
of  such  agencies  as  it  employed,  or  ought  to  have  employed,  of 
proper  care  and  diligence.  A highway  may  become  a dangerous 
nuisance  through  a sudden  operation  of  nature  not  reasonably  fore- 
seeable, or  from  the  mischievous  act  of  some  person  for  whom  the 
authority  charged  with  the  care  of  the  highway  is  not  responsible 
and  which  it  could  not  reasonably  be  held  to  be  negligent  or 
incompetent  in  not  anticipating.  In  such  cases  and  generally 
speaking  in  cases  in  which  the  state  of  things  complained  of  can 
be  shewn  to  have  been  something  which  the  public  authority 
could  not  reasonably  have  been  expected  to  know  or  to  provide 
against,  it  has  been  held  that  there  is  a good  answer  to  any  claim 
for  reparation.”  After  discussing  the  question  of  onus,  he  adds: 
“There  seems  to  be  sufficient  ground  for  holding  that  proof  of  the 
existence  of  a nuisance  does  in  itself  constitute  a primd  facie  case 
throwing  upon  the  municipality  the  burden  at  least  of  going 
forward  with  evidence.” 

In  City  of  Vancouver  v.  Cummings , 46  Can.  S.C.R.  457, 
Mr.  Justice  Idington,  in  an  opinion  which  in  the  last  case 
cited  is  said  to  be  that  of  the  majority  of  the  Court,  says 
(p.  462):  “When  the  facts  demonstrate  an  actual  want  of 
repair,  causing  damage,  an  action  is  primd  facie  of  necessity 
shewn  to  be  well  founded,  because  the  statute  has  not  been 
duly  observed  or  complied  with,  and  hence  the  party  in  default 
is  called  upon  to  offer  some  excuse.  Primd  facie  the  duty  is 
imperatively  obligatory,  and  its  consequences  can  only  be  got 
rid  of  by  some  valid  excuse  for  a failure  to  discharge  the  duty  so 
imposed.” 

Turning  from  this  important  aspect  of  the  law  to  the  merits 
of  this  particular  case,  the  liability  of  the  defendants  seems  to  be 
very  clear.  The  culvert  was  constructed  10  years  ago,  and  there 
seems  to  have  been  no  adequate  inspection.  When  put  in,  it 
was  sufficient  to  carry  the  traffic  as  it  then  was  for  many  years; 
but,  to  the  knowledge  of  the  municipality,  there  has  in  the  last 
few  years  come  to  be  a very  heavy  motor  traffic  on  the  road,  some 
of  the  vehicles  having  a weight  not  deemed  possible  when  the 
culvert  was  built.  One  vehicle  when  loaded  weighs  10  tons. 
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After  the  accident,  this  culvert  was  repaired,  one  new  tile  being 
put  in,  but  even  then  it  only  lasted  a few  months  before  it  was 
completely  destroyed. 

What  was  said  by  Mr.  Justice  Anglin  in  the  Edmonton 
case  (54  Can.  S.C.R.  at  p.  459),  seems  in  point:  “I  think 
it  is  not  imposing  upon  the  municipality  an  obligation  greater 
than  the  Legislature  intended  to  hold  that  the  duty  to 
keep  in  a reasonable  state  of  repair  involves  the  duty  to  prevent, 
as  far  as  reasonably  possible,  the  continuance  of  known  conditions 
which  will  bring  about  a state  of  disrepair,  and,  if  the  continued 
existence  of  such  conditions  is  not  prevented,  to  take  precautions 
in  the  nature  of  extra  inspection  commensurate  with  the  livelihood 
of  a dangerous  state  of  disrepair  arising.” 

Where  there  is  an  increased  volume  of  traffic,  and  the  traffic 
has  become  of  such  a nature  as  to  render  a condition  of  disrepair 
most  probable,  the  municipality  is,  in  my  view,  clearly  liable 
when  it  fails  to  take  any  steps  to  prevent  the  inevitable  condition 
of  disrepair  from  arising:  Davis  v.  Township  of  Ushorne  (1916), 
36  O.L.R.  148,  28  D.L.R.  397,  as  explained  in  Walker  v.  Township 
of  Southwold  (1919),  46  O.L.R.  265,  50  D.L.R.  176. 

The  obligation  of  the  municipality  under  the  Ontario  statute 
is  in  very  wide  terms ; it  is  not  qualified  as  in  the  Supreme  Court 
cases,  where  the  obligation  was  to  keep  “in  reasonable  repair.” 
Here  the  obligation  is  “to  keep  in  repair.’ ’ The  cases  go  to  shew 
that  this  means  not  perfect  condition  but  reasonable  repair. 
There  is  no  justification  for  the  idea  that  the  municipality  is 
entitled  to  allow  its  roads  to  fall  into  disrepair  and  then  escape 
liability  on  the  ground  that  it  had  no  notice  or  knowledge  of  the 
situation. 

As  already  pointed  out,  and  as  stated  in  the  Vancouver  case 
(46  Can.  S.C.R.  at  p.  465),  notice  is  only  of  importance  when 
what  is  complained  of  arises  “out  of  the  clear  wrongdoing  of  some 
one  who  had  no  official  relation  with  the  municipality  or  colour 
of  right  to  do  what  he  had  done.” 

Notice  in  other  cases  may  well  be  relied  on  to  emphasise  the 
breach  of  duty  by  the  municipality. 

I think  the  appeal  should  be  dismissed  with  costs. 
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Lennox,  J.: — This  appeal  is  disposed  of  in  a way  quite  satis- 
factory to  me  in  dismissing  it  with  costs,  and  I would  not  add  a 
word  to  what  has  been  so  well  said  by  more  experienced  members 
of  the  Court,  were  it  not  that  there  appeared  to  be  some  doubt 
entertained,  during  the  argument,  as  to  whether — whatever  might 
be  the  ultimate  decision  upon  the  evidence — the  reasons  in  the 
judgment  appealed  from  were  well  assigned.  The  most  important 
of  these  was  as  to  when  the  onus  of  proof  shifts  from  the  plaintiff, 
in  an  action  of  this  character,  to  the  defendant,  a municipal 
corporation.  Subject  to  the  exception  that  I am  not  yet  quite 
convinced  that  ‘‘this  action  is  not  an  action  for  negligence,”  I find 
nothing  to  criticise  in  either  the  reasoning  or  conclusions  of  the 
learned  trial  Judge.  It  is,  of  course,  as  he  says  immediately 
afterwards,  “an  action  for  breach  of  a statutory  duty  to  keep 
the  road  in  repair;”  but  the  corporation  is  only  liable  for  damages 
“in  case  of  default;”  and,  with  respect,  I am  of  opinion  that 
disregard  of  a statutory  duty  imposed  upon  a municipal  corpora- 
tion, as  distinguished  from  unavoidable  failure  to  perform  it,  is 
negligence.  The  Legislature  apparently  so  regarded  it.  An 
action  “for  a personal  injury  caused  by  snow  or  ice  upon  a side- 
walk” is  necessarily  an  action  for  “gross  negligence,”  which  is 
said  to  be  “only  ordinary  negligence  with  a superlative  epithet.” 
I prefer,  and  entirely  agree  with,  what  the  same  learned  Judge 
said  in  the  very  similar  case  of  Richardson  v.  Township  of  Warwick 
(1920),  18  O.W.N.  106,  107,  namely:  “Upon  proof  of  such  facts 
as  have  been  established  in  this  case,  the  municipality  must  be 
held  liable,  as  for  a breach  of  a statutory  duty,  unless  they  are 
able  to  shew  that  they  took  all  reasonable  means  of  preventing 
the  continued  existence  of  such  a dangerous  state  of  nonrepair  as 
has  been  described.” 

Where  statutory  rights  or  obligations  are  in  question,  it  is 
often  worth  while  to  read,  and  read  again,  and  carefully  study 
the  relevant  provisions  of  the  statute — postponing  consideration 
of  supposedly  applicable  decisions  until  the  statute  has  been 
allowed  to  speak  for  itself  as  to  its  meaning  and  effect.  This 
appeal,  I think,  presents  a fitting  occasion  for  thoughtfully  reading 
again  what  the  Legislature  has  said  as  to  the  duties  and  obligations 
of  a municipal  corporation  in  reference  to  its  highways. 
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Section  460  of  the  Municipal  Act  declares  that:  “(1)  Every 
highway  and  every  bridge  shall  be  kept  in  repair  by  the  corporation 
the  council  of  which  has  jurisdiction  over  it,  or  upon  which  the 
duty  of  repairing  it  is  imposed  by  the  Act,  and  in  case  of  default, 
the  corporation  shall  be  liable  for  all  damages  sustained  by  any 
person  by  reason  of  such  default.”  The  word  “ default,”  twice 
occurring,  is,  I am  inclined  to  think,  a peculiarly  apt  word  to 
express  and  define  the  intention  of  the  Legislature.  One  of  its 
meanings  is  “failure,”  and  failure  is  often  unavoidable,  do  what 
you  can  to  prevent  it.  If,  after  enacting  without  any  qualifying 
words  that  “every  highway  shall  be  kept  in  repair,”  the  Legis- 
lature had  substituted  the  word  “failure”  for  “default,”  and 
said,  “and  in  case  of  failure  the  corporation  shall  be  liable  for  all 
damages  by  reason  of  such  failure ,”  the  whole  legislative  scheme 
would  be  unworkable,  and  financially  intolerable.  The  Legis- 
lature, by  imposing  a duty  and  providing  for  a penalty,  aimed  at 
securing  for  the  public  reasonably  easy  and  convenient  avenues  of 
communication,  and,  as  far  as  might  be  by  the  exercise  of  corporate 
diligence,  the  safety  of  persons  carefully  using  the  highways,  but 
stopped  short  of  providing  accident  policies,  or  immunity  from 
loss,  without  regard  to  the  effort  of  the  corporation  to  comply 
with  the  statute.  This  is  the  principle  established  by  Hammond 
v.  Vestry  of  St.  Ptincras , L.R.  9 C.P.  316,  and  I think  uniformly 
recognised  in  our  own  Courts.  I dwell  upon  this  because  of  the 
confusion  I see  liable  to  arise  as  to  the  onus  of  proof,  and  the  point 
at  which  it  shifts  from  the  plaintiff  to  the  municipal  corporation, 
by  discarding  the  well-established  doctrine  of  negligence  as  the 
basis  of  the  action.  The  cases  on  which  the  learned  Judge  relied 
in  Richardson  v.  Township  of  Warwick  and  in  this  action  do  not 
question  or  disturb  the  theory  of  negligence  as  a condition  of 
liability:  indeed,  to  quote  only  one  sentence  from  one  of  them, 
in  Jamieson  v.  City  of  Edmonton,  54  Can.  S.C.R.  443,  at 
p.  455,  Mr.  Justice  Duff  puts  it  in  this  way:  “Under  an 
enactment  in  the  ‘Ontario  Municipal  Act/  to  much  the 
same  effect  as  section  507”  (of  the  Edmonton  city  charter), 
“municipalities  have  uniformly  been  held  to  be  exonerated  in  the 
absence  of  negligence.”  Wharton,  of  course  speaking  of  the  legal 
sense,  defines  “default”  as  “omission  of  that  which  a man  ought 
to  do;  neglect.”  It  is  obviously,  I think,  in  this  latter  sense  that 


XLIX.] 


ONTARIO  LAW  REPORTS. 


159 


the  word  is  used  in  the  statute.  In  addition  to  specific  exceptions 
provided  for  (sub-secs.  (3),  (6),  (7),  and  (8)),  the  Legislature,  by 
the  use  of  this  term  as  the  foundation  or  condition  of  liability, 
pointed  to  municipal  misconduct — whether  by  nonfeasance  or 
misfeasance — and  enabled  the  Courts,  as  they  have  done  in  almost 
innumerable  cases,  to  protect  the  public  interest  where  it  appears, 
upon  the  evidence,  that,  notwithstanding  the  want  of  repair,  the 
corporation  acted  carefully  and  vigilantly  in  the  discharge  of  its 
statutory  duties.  All  this  is  the  antithesis  of  negligence.  “Keep 
in  repair”  involves  original  construction  and  putting  in  repair  in 
the  first  instance  and  re-construction  when  necessary.  It  includes 
misfeasance  and  nonfeasance  (sub-sec.  (2)). 

The  facts  are  not  in  dispute.  The  highway  and  culvert  in 
question  were  constructed  many  years  ago  and  at  a time  when, 
whatever  the  volume  of  traffic  may  have  been,  it  was  of  a com- 
paratively light  class — no  vehicles  weighted  to  impose  a heavy 
strain  upon  the  road-bed,  bridges  or  culverts.  I do  not  know 
whether  this  road  should  be  called  a leading  highway,  but  it  is  a 
road  upon  which  there  has  been  a lot  of  traffic  of  all  kinds  in 
recent  years.  It  may  be  that  the  culvert,  at  the  time  of  con- 
struction, was  sufficient  for  the  ordinary  traffic  of  that  date;  I am 
inclined  to  think,  on  the  evidence,  that  the  original  construction 
was  decidedly  faulty  by  reason  of  the  character  of  the  tiles  used, 
the  way  they  were  placed,  and  the  lack  of  covering,  but  I prefer 
to  rest  my  conclusions  definitely  upon  other  grounds,  and  therefore 
refrain  from  expressing  any  definite  conclusion  upon  this  matter 
of  fact.  “ For  a considerable  time,”  as  the  learned  Judge  expresses 
it,  before  the  accident  occasioning  the  plaintiff’s  injuries,  and  for 
far  more  than  a sufficient  time  to  enable  the  corporation  to  put  the 
highway  in  a condition  of  safety  arid  reasonable  repair — having 
regard  to  existing  conditions — a heavy  motor-truck,  loaded  with 
saw-logs  and  of  a gross  weight  of  about  10  tons,  was  being  driven 
over  this  culvert,  and  was  injuring  the  roadbed  and  liable  to 
cause  the  collapse  of  the  culvert,  at  any  moment,  as  the  defendant 
corporation  well  knew.  The  municipal  council  talked  about  it, 
but  did  nothing  to  avert  the  danger,  or  to  keep  track  of  the  condi- 
tion of  the  culvert  or  of  the  roadbed  over  or  adjacent  to  it.  The 
break  in  the  road-bed  occasioning  the  personal  injuries  and  damage 
to  property  complained  of  was  immediately  above  the  concrete- 
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tiled  culvert — many  of  the  tiles  being  cracked,  some  of  them 
broken,  and  a few  of  them  not  being  in  close  juxtaposition  or 
properly  aligned — and  the  break  in  the  surface  only  manifested 
itself  a few  hours  before  the  happening  of  the  accident  in  question. 
It  is  not  contended,  and  could  not  be  upon  the  evidence,  that  the 
plaintiff,  at  the  time,  was  not  properly  and  carefully  using  the 
highway,  or  that  the  automobile  he  was  driving  was  not  in  good 
running  condition  and  properly  equipped,  or  that  the  plaintiff  was 
not  a competent  driver;  in  short  the  hole  in  the  road  was  the 
immediate  and  sole  cause  of  the  accident.  It  is  true  that  the 
corporation  did  not  know  that  the  culvert  had  partly  collapsed 
or  that  the  road-bed  had  actually  fallen  in  before  the  happening 
of  the  damage  complained  of,  but  actual  notice  in  such  case  is  not 
necessary.  Where  a municipal  corporation  is  liable  for  damages 
sustained  by  reason  of  negligent  nonfeasance  of  the  statutory 
duty  imposed  upon  it  to  maintain  its  highways  in  repair,  the 
question  of  actual  notice  does  not  arise:  majority  judgment  of  the 
Supreme  Court  of  Canada  in  City  of  Vancouver  v.  Cummings, 
46  Can.  S.C.R.  457,  an  action  arising  out  of  a hole  in  a sidewalk. 

It  is  unnecessary  to  generalise:  it  is  not  often  prudent  to  do 
so.  Applying  what  I regard  as  the  very  clear  provisions  of  our 
statute,  and  the  interpretation  of  similar  enactments  here  and  in 
Great  Britain,  to  the  facts  of  this  case,  I have  no  doubt  as  to  the 
plaintiff’s  right  to  maintain  his  judgment  upon  the  evidence 
before  the  Court.  Where,  as  here,  to  put  it  very  briefly,  a plaintiff 
exercising  his  right  to  use  the  highway,  and  without  negligence 
on  his  part,  sustains  personal  injury  or  pecuniary  damage  owing 
to  a break  in  the  highway,  through  the  highway  being  out  of 
repair,  he  has  made  a primd  facie  case  entitling  him  to  recover: 
City  of  Vancouver  v.  Cummings,  supra;  McClelland  v.  Manchester 
Corporation,  [1912]  1 K.B.  118;  City  of  Vancouver  v.  McPhalen 
(1911),  45  Can.  S.C.R.  194.  He  has  then  done  all  he  was  called 
upon  to  do.  By  this  the  door  to  the  relief  of  the  municipal  cor- 
poration is  not  necessarily  sealed:  they  may,  if  they  can,  still 
shew  that  they  acted  reasonably  and  with  care  and  vigilance, 
that  what  happened  and  occasioned  the  plaintiff’s  disaster  could 
not  have  been  foreseen  or  prevented,  or  that  it  was  something 
that  could  not  be  anticipated  or  provided  against,  and  that  they 
ought,  under  the  circumstances,  to  be  excused;  but,  if  the  plaintiff 
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has  succeeded  in  closing  his  case  without  disclosing  ground  for 
exoneration,  it  is  for  the  corporation  to  open  the  door  and  light 
the  way:  Whitehouse  v.  Birmingham  Canal  Co.  (1857),  27  L.J.  Ex. 
25;  Blyth  v.  Birmingham  Waterworks  Co.  (1856),  11  Ex.  781; 
Bateman  v.  Poplar  District  Board  of  Works  (1887),  37  Ch.  D.  272; 
Brown  v.  Sargent  (1858),  1 F.  & F.  112.  And  this  is  the  point  at 
which  the  onus  of  proof  shifts  to  the  defence:  City  of  Vancouver 
v.  Cummings , supra;  Blamires  v."  Lancashire  and  Yorkshire  R.W. 
Co.  (1873),  L.R.  8 Ex.  283..  The  defendants  called  witnesses, 
but  the  testimony  did  not  go  to  shew  that  the  defendants  did  all 
they  could  to  keep  this  highway  in  repair;  on  the  contrary,  the 
evidence  of  their  chief  witness,  the  county  engineer,  to  my  mind 
made  matters  look  a good  deal  worse.  The  motor-truck  loaded 
with  saw-logs  was  perhaps  not  within  the  ordinary  traffic  upon  the 
roads  of  this  municipality,  and  it  may  be — I do  not  say  it  is  so — - 
that  quoad  the  owner  of  the  truck  the  municipality  were  not 
bound  to  provide  for  its  safe  and  easy  passage  over  their  highway. 
But  the  use  being  made  of  the  highway  by  the  plaintiff  was  within 
the  ordinary  traffic  upon  the  defendants’  highways,  and  as  to  the 
plaintiff  and  others  using  the  highway  in  the  ordinary  way  of 
traffic  the  statute  imposed  the  duty  of  keeping  the  highway 
reasonably  safe  for  travel,  and  to  provide  for  safety  under  new 
conditions  as  they  arise  from  time  to  time:  Davis  v.  Township  of 
Usborne,  36  O.L.R.  148,  at  p 151. 

In  Sharpness  New  Docks  and  Gloucester  and  Birmingham 
Navigation  Co.  v.  Attorney-General,  [1915]  A.C.  654,  665,  Lord 
Atkinson,  speaking  of  the  duty  of  persons  charged  with  the 
maintenance  of  ways,  said:  “As  the  ordinary  traffic  expands  or 
changes  in  character,  so  must  the  nature  of  the  maintenance  and 
repair  of  the  highway  alter  to  suit  the  change.”  See  also  Walker 
v.  Township  of  Southwold,  46  O.L.R.  265,  per  Middleton,  J., 
at  p.  274,  and  Ferguson,  J.A.,  at  p.  276. 

One  of  the  defaults  of  the  defendant  corporation  was  in  not 
putting  and  keeping  their  highway  in  repair,  having  regard  to 
conditions  arising  subsequent  to  the  date  of  original  construction. 
Their  negligent  disregard  of  their  statutory  duty  was  more  flagrant 
than  in  Connor  v.  Township  of  Brant  (1914),  31  O.L.R.  274, 
although  the  consequences  ate  less  serious,  for  on  this  occasion 


App.  Div. 
1921 

Sandlos 

[v. 

Township 
of  Brant 

Lennox,  J. 


162 


ONTARIO  LAW  REPORTS. 


App.  Div. 
1921 

Sandlos 

V. 

Township 
of  Brant. 

Lennox,  J. 


App.  Div. 
1921 

Jan.  31. 


[VOL. 

they  had  both  warning  and  opportunity.  Greene*  sums  up  the 
situation  very  concisely: — 

“But  if  in  due  prevention  you  default, 

“How  blind  are  you  that  were  forwarn’d  before.” 

Where,  as  here,  a municipal  corporation  is  aware  of  conditions 
liable  to  cause  the  highway  to  become  dilapidated  or  dangerous, 
and  it  takes  chances  and  does  nothing,  it  is  not  only  primd  facie 
liable  for  resultant  injuries,  but,  as  it  seems  to  me,  it  shuts  out, 
in  advance,  all  lines  of  defence,  except  perhaps  a plea  of  con- 
tributory negligence:  Jamieson  v.  City  of  Edmonton,  above,  a 
case  not  distinguishable  in  principle  from  the  one  at  bar.  I 
cannot  concur  in  the  opinion  that  this  is  a case  calling  for  further 
litigation. 

I think  the  appeal  fails. 


Appeal  dismissed  with  costs. 

^Robert  Greene,  the  Elizabethan  dramatist,  in  “James  the  Fourth,”  Act  iii. 


[APPELLATE  DIVISION.] 


Gorman  v.  Young. 


Principal  and  Agent — Agent’s  Commission  on  Sale  of  Land — Authority  of 
Agent — Withdrawal  after  Offer  Obtained  by  Agent — Offer  Made  by  Husband 
in  Name  of  Wife — Bona  Fides — Right  of  Agent  to  Full  Commission — 
Previous  Sale  by  Principal  Unknown  to  Agent — Damages — Quantum 
Meruit. 

The  plaintiff,  by  a writing  signed  by  the  defendant  on  the  16th  September, 
1919,  was  authorised  “from  this  date  and  until  withdrawn  by  me  in  writing,” 
to  offer  for  sale  a certain  parcel  of  land  for  the  price  of  $7,500,  and  the 
defendant  thereby  agreed  to  pay  the  plaintiff  a commission  of  23^  per  cent, 
“on  this  or  the  selling  price,  should  you  effect  a sale.”  Later  on  the  same 
day,  the  defendant  himself  sold  the  property  to  M.  for  $7,000.  On  the 
18th  September,  the  plaintiff  obtained  a written  offer  under  seal  from  B.  to 
buy  the  property  for  $7,500  cash,  “subject  to  owner’s  acceptance.”  The  offer 
was  accompanied  by  a cheque  for  $1,000;  the  offer  and  cheque  reached  the 
defendant  on  the  19th.  No  notice  in  writing  of  the  sale  to  M.  was  given 
to  the  plaintiff  until  the  20th,  when  the  defendant  wrote  advising  the 
plaintiff  of  that  sale  and  returning  the  B.  offer  and  cheque: — 

Held , that  the  written  notice  of  the  20th  September,  being  after  the  plaintiff 
had  in  good  faith  procured  the  offer  at  the  stipulated  price  pursuant  to  his 
authority,  was  ineffective  to  deprive  him  of  whatever  rights  he  thereby 
acquired. 
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(2)  That,  as  the  B.  offer  was  for  the  full  price  stated  in  the  plaintiff’s  authority, 
and  no  objection  to  it  was  taken  except  on  the  ground  that  the  property 
had  already  been  disposed  of,  and  as  the  terms  of  the  authority  had  been 
duly  carried  out  before  it  was  withdrawn,  the  plaintiff  was  entitled  to 
recover,  not  merely  damages  or  a quantum  meruit , but  the  agreed  payment 
for  his  services. 

Adamson  v.  Yeager  (1884),  10  A.R.  477,  distinguished. 

The  following  statement  is  taken  from  the  judgment  of 
Hodgins,  J.A. : — 

Appeal  by  the  plaintiff  from  the  judgment  of  Kehoe,  Judge 
of  the  District  Court  of  the  District  of  Sudbury,  dismissing  the 
appellant’s  action,  brought  in  that  Court,  for  commission  as 
agent  in  finding  a purchaser  for  the  respondent’s  (defendant’s) 
property  in  Sudbury. 

The  authority  was  given  on  the  16th  September,  1919,  and  is 
as  follows : — 

“Sudbury,  Ont.,  Sept.  16,  1919. 

“P.  Gorman  & Co., 

“Sudbury,  Ont. 

“Sir : You  are  hereby  authorised  from  this  date,  and  until  with- 
drawn by  me  in  writing,  to  offer  for  sale  the  property  described 
on  the  reverse  side  of  this  card  for  the  price  of  $7,500,  and  I agree 
to  pay  you  the  regular  rate  of  commission,  per  cent.,  on  this 
or  the  selling  price,  should  you  effect  a sale. 

“Owner* — H.  S.  Young, 

“Address — Niagara  Falls,  Ont.” 

On  the  same  evening,  just  as  he  was  leaving  by  train  for 
Niagara  Falls,  the  respondent  sold  the  property  to  one  Mulligan 
for  $7,000. 

On  the  18th  September,  the  appellant  obtained  the  following 
offer  from  one  Busby  and  a cheque  for  $1,000: — 

“September  18th,  1919. 

“To  Catherine  Conn  Busby,  Sudbury.  Paid  $1,000. 

I hereby  offer  and  agree  to  purchase  through  P.  Gorman  & 
Co.,  agents,  lot  78,  block  , having  a frontage  of  about  50 
feet  on  the  south  side  of  Cedar  street,  for  $7,500  cash,  payable 
$ down,  balance instalments  of  $ 
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Restrictions — vendor’s  form  of  contract  to  be  executed  within  15 
days  from  date  or  deposit  forfeited. 

“Subject  to  owner’s  acceptance. 
“Witness,  Mae  Peake.  “C.  C.  Busby  (seal). 

“Accepted  this  18  day  of  “per  F.  C.  Busby,  Atty.” 

“Sept.  1919,  Sudbury,  Ont.” 


The  appellant  forwarded  the  written  offer  and  the  cheque  to  the 
respondent  on  the  same  day,  and  they  reached  Niagara  Falls  on 
the  19th  September. 

No  notice  in  writing  was  given  to  the  appellant  of  the  sale 
to  Mulligan  until  the  20th  September.  On  that  d,ay,  the  respond- 
ent, having  received  the  Busby  offer  and  cheque,  returned  them, 
advising  the  appellant  of  the  previous  sale. 


November  30,  1920.  The  appeal  was  heard  by  Meredith, 
C.J.O.,  Maclaren,  Magee,  and  Hodgins,  JJ.A. 

J.  E.  Lawson , for  the  appellant,  contended  that,  because  the 
agent  had  obtained  a good  and  willing  purchaser  in  the  exact 
terms  of  the  contract  for  commission,  he  was  therefore  entitled 
to  his  commission:  Wilkinson  v.  Alston  (1879),  41  L.T.R.  394, 
where  it  was  held  that  in  cases  of  general  employment,  although 
the  principal  may  be  entitled  to  revoke  the  agent’s  authority, 
yet  he  cannot  escape  liability  to  pay  a commission  if  at  the  time 
of  the  attempted  revocation  the  agent  has  procured  a sale. 
Dickinson  v.  Dodds  (1876),  2 Ch.D.  463,  was  distinguishable 
from  this  case.  See  Halsbury’s  Laws  of  England,  vol.  7,  para. 
718,  where  Dickinson  v.  Dodds  is  cited  for  the  proposition  that 
“any  act  done  by  the  person  making  the  offer  which  is  inconsistent 
with  his  keeping  the  offer  open  amounts  to  a revocation  of  the  offer 
as  soon  as  it  comes  to  the  knowledge  of  the  person  to  whom  the 
offer  was  made.” 

F.  W.  Griffiths , for  the  defendant,  respondent,  argued  that  the 
judgment  of  the  learned  District  Court  Judge  should  be  upheld; 
that  there  was  an  effective  withdrawal  of  the  agent’s  authority: 
Dickinson  v.  Dodds , supra,  and  Cooke  v.  Oxley  (1790),  3 T.R. 
653,  where  it  was  held  that  an  offer  to  sell  property  may  be  revoked 
by  the  bond  fide  sale  of  the  property  to  a third  person.  He  con- 
tended also  that  the  purchaser  found  by  the  appellant  was  not 
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bound  by  her  husband’s  signature;  and  that  the  appellant  was 
at  all  events  not  entitled  to  the  full  commission,  but  at  most  to  a 
quantum  meruit : Adamson  v.  Yeager  (1884),  10  A.R.  477. 

January  31,  1921.  The  judgment  of  the  Court  was  read  by 
Hodgins,  J.A.  (after  stating  the  facts  as  above) : — The  judgment 
was  supported  on  three  grounds:  (1)  that  Busby  had  no  authority 
as  agent  to  sign  his  wife’s  name;  (2)  that  the  letter  of  the  20th 
September  was  a written  withdrawal,  and  was  effective;  (3)  that 
the  appellant  was  not  entitled  to  the  full  commission,  but  only  to 
recover  in  an  action  on  a quantum  meruit , citing  Adamson  v. 
Yeager , 10  A.R.  477. 

As  to  the  first  ground:  Busby  produced  a power  of  attorney 
from  his  wife,  which,  however,  does  not  confer  authority  to  buy 
land.  Its  terms  are  wide  enough  to  shew  that  Busby  had  warrant 
for  believing  that  he  was  his  wife’s  general  agent.  However, 
apart  from  that,  he  swears  that  his  wife  was  fully  aware  of  the 
proposed  purchase,  and  had,  before  the  cheque  was  given,  made 
all  arrangements  to  complete  it.  This  is  not  controverted  in  any 
way  and  is  sufficient  to  make  the  offer  her  offer. 

Ab  to  the  second  ground,  the  written  notice  of  the  20th  Septem- 
ber, after  the  appellant  had,  pursuant  to  his  authority,  in  good 
faith,  procured  the  offer  at  the  stipulated  price,  was  ineffective  to 
deprive  him  of  whatever  rights  he  thereby  acquired. 

As  to  the  third  ground,  the  authority  of  the  appellant  was 
such  that  he  might  have  completed  the  contract  to  sell  by  accept- 
ing Busby’s  offer:  Keen  v.  Mear,  [1920]  2 Ch.  574;  instead  of  which, 
he  forwarded  it  on  to  the  respondent  for  his  sanction. 

The  Adamson  case,  relied  on  by  the  respondent,  does  not  really 
help  him.  There  the  question  was  as  to  the  duration  of  the 
authority,  which  the  Court  thought  had  in  fact  expired ; but,  in 
any  case,  as  the  defendant  had  refused  to  sell  to  the  proposed 
purchaser  procured  by  the  plaintiff,  an  action  would  lie,  not  on 
the  authority  itself,  but  for  damages  for  wrongful  refusal  to  sell, 
or  an  action  as  for  a quantum  meruit.  And,  as  pointed  out  by 
Burton  and  Osier,  JJ.A.  (10  A.R.  at  pp.  484  and  494),  the  proper 
measure  of  damages  in  that  case  would  primd  facie  be  an  amount 
equal  to  the  full  commission. 
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In  the  case  now  before  us  the  offer  received  was  for  the  full 
price  stated  in  the  authority,  and  no  objection  to  it  was  taken 
except  on  the  sole  ground  that  the  property  had  already  been 
disposed  of.  So  that,  as  the  terms  of  the  appellant’s  authority 
had  been  duly  carried  out  before  it  was  withdrawn  in  writing  by 
the  respondent,  he  would  be  entitled  to  recover,  not  damages,  but 
the  agreed  payment  for  his  services. 

The  appeal  should  be  allowed  and  judgment  entered  for  him 
for  $187.50  and  interest  from  the  18th  September,  1919,  with 
costs  of  action  and  of  this  appeal. 


Appeal  allowed. 


[APPELLATE  DIVISION.] 


Rowlatt  v.  J.  & G.  Garment  Manufacturing  Co. 


Assignments  and  Preferences — Transfer  of  Goods  by  Insolvent  to  Creditor — 
Evidence — Finding  of  Trial  Judge — Credibility  of  Witness — Mistake  as 
to  what  Witness  Said — Reversal  of  Finding  on  Appeal — Cheque  Given  by 
Insolvent  to  Creditor  before  Assignment — Acceptance  by  Bank  on  Day  of 
Assignment — “ Payment  of  Money  to  a Creditor ” — Assignments  and 
Preferences  Act,  sec.  6 ( 1 ) — Bills  of  Exchange  Act,  sec.  165 — Date  of  Pay- 
ment of  Cheque  not  Shewn — New  Trial. 

An  appellate  Court  does  not,  in  ordinary  circumstances,  reverse  the  finding 
of  a trial  Judge  as  to  the  credibility  of  a witness;  but  where  in  discrediting  a 
witness  the  Judge  has  proceeded  upon  an  erroneous  view  of  what  the 
witness  said,  an  appellate  Court  ought  to  reverse  a judgment  founded  upon 
that  erroneous  view. 

In  an  action  by  the  assignee  for  the  benefit  of  the  creditors  of  an  insolvent 
to  set  aside  as  fraudulent  against  creditors,  or  as  fraudulent  preferences, 
two  transactions  between  the  insolvent  and  the  defendant  company : — 

Held,  as  to  the  first  transaction,  the  transfer  of  a number  of  suits  of  clothing, 
said  to  have  been  made  without  consideration  or  for  much  less  than  their 
value,  that  there  was  no  contradiction  in  the  statements  made  upon  oath 
by  the  president  of  the  defendant  company,  who  was  discredited  by  the 
trial  Judge,  and  that  there  should  be  a new  trial  in  order  that  the  defendant 
company  might  adduce  evidence  to  corroborate  the  testimony  of  the 
president  and  the  insolvent  as  to  the  return  (when  the  suits  were  delivered) 
of  certain  pieces  of  cloth  which  the  defendant  company  held  as  security  for 
its  accommodation  acceptance  of  bills  of  exchange  drawn  by  the  insolvent, 
and  evidence  as  to  the  value  of  the  cloth. 

On  the  11th  March,  three  days  before  the  assignment,  the  defendant  company, 
owing  to  rumours  that  the  insolvent  was  in  difficulties,  obtained  from  him 
his  cheque  upon  a bank  for  a sum  which  was  owing  to  the  company.  The 
cheque  was  presented  for  payment  three  times,  but  was  not  paid  because 
there  were  not  sufficient  funds  to  meet  it;  on  the  14th  March  it  was  marked 
by  the  bank  as  accepted,  but  there  was  no  evidence  as  to  when  it  was 
actually  paid.  The  assignment  was  made  on  that  day: — 
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Held,  that  a cheque  does  not  operate  as  an  assignment  of  the  funds  of  the 
drawer  in  the  hands  of  the  person  on  whom  it  is  drawn;  it  is,  by  sec.  165  of 
the  Bills  of  Exchange  Act,  a bill  of  exchange;  and,  unless  payment  was 
made  by  the  drawee  before  the  assignment,  it  was  not  a payment  protected 
by  sec.  6 (1)  of  the  Assignments  and  Preferences  Act;  but,  if  paid  before  the 
assignment,  was  a payment  in  cash  as  of  the  date  when  the  cheque  was  paid 
by  the  bank. 

Delory  v.  Guyett  (1920),  47  O.L.R.  137,  applied. 

The  date  not  having  been  shewn,  there  should  be  a new  trial  on  this  branch 
of  the  case  also. 

The  following  statement  is  taken  from  the  judgment  of 
Meredith,  C.J.O.: — 

This  is  an  appeal  by  the  defendant  from  the  judgment,  dated 
the  16th  April,  1920,  which  was  directed  to  be  entered  by  Logie, 
J.,  after  the  trial  before  him  sitting  without  a jury  on  that  day. 

The  respondent  (plaintiff)  is  the  assignee  for  the  benefit  of 
creditors  of  M.  Silverman,  and  this  action  is  brought  to  set  aside 
as  fraudulent  against  creditors,  or  as  fraudulent  preferences, 
certain  transactions  entered  into  between  Silverman  and  the 
appellant. 

The  transactions  attacked  are:' — 

1.  A transfer  by  the  insolvent  to  the  appellant  made  in 
February,  1918,  of  a number  of  suits  of  clothing,  which  it  is 
alleged  was  made  without  consideration,  or  for  much  less  than 
their  value,  and  in  fraud  of  creditors. 

2.  A transfer  by  the  insolvent  to  the  appellant,  made  four 
or  five  days  prior  to  the  assignment,  of  a sum  of  $985.50,  which 
it  is  alleged  was  made  in  fraud  of  creditors,  and  it  is  also  alleged 
that  this  sum  was  given  by  the  insolvent  for  an  accommodation 
note  held  by  the  appellant. 

These  transactions  are  also  attacked  as  fraudulent  preferences. 

The  answer  which  the.  appellant  makes  to  the  first  of  these 
attacks  is  that  in  November,  1917,  the  appellant  accepted  for  the 
accommodation  of  the  insolvent  two  bills  of  exchange  drawn  by 
him  on  the  appellant  for  $726.50  and  $552  respectively,  and  that 
as  security  to  the  appellant  he  deposited  with  the  appellant  11 
pieces  of  cloth;  that,  when  the  bills  were  about  to  fall  due,  the 
insolvent  applied  to  the  appellant  for  a>  return  of  the  cloth;  that 
the  appellant  refused  to  do  this,  but  said  that  it  could  use  some 
‘'made  up  stuff,7’  and  that  upon  receipt  of  it  the  cloth  would  be 
released;  and  that  the  insolvent  supplied  the  appellant  with 
12 — 49  o.l.r. 
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“made  up  stuff  ” to  the  amount  of  about  $1,700  (in  fact  $1,708.56), 
and  that  the  cloth  was  then  given  up  to  him;  that  the  bills  of 
exchange  were  paid  at  maturity  by  the  appellant;  that  for  the 
difference  between  the  $1,708.50  and  the  amount  of  the  two  bills 
of  exchange  ($1,276.50),  the  appellant  gave  its  promissory  note 
to  the  insolvent  for  $432,  which  was  paid  by  cheque  of  the  4th 
March,  1918  (included  in  cheque  for  $984,  part  of  exhibit  8). 

The  learned  trial  Judge  held  that  the  transaction  was  entered 
into  within  60  days  of  the  making  of  the  assignment,  and  that  the 
appellant  had  not  rebutted  the  statutory  presumption  resulting 
from  this,  and  gave  judgment  against  the  appellant  for  $1,278.50. 

Upon  the  other  branch  of  the  case  the  judgment  was  also 
against  the  appellant. 

The  assignment  to  the  plaintiff  was  executed  on  the  14th 
March,  1918. 

December  2,  1920.  The  appeal  was  heard  by  Meredith,  • 
C.J.O.,  Maclaren,  Magee,  and  Hcdgins,  JJ.A. 

A.  J.  Thomson , for  the  appellant  company.  Both  the  assign- 
ments in  question  in  this  case  fall  within  sub-sec.  5 of  sec.  6 of  the 
Assignments  and  Preferences  Act,  R.S.O.  1914,  ch.  134,  coming 
under  paras.  (6)  and  (c)  of  that  sub-section.  Hence  the  onus  of 
proof  is  shifted,  for  secs.  5 and  6 should  be  read  together,  and  the 
presumption  is  that  this  case  falls  within  the  exceptions  in  sec.  6 
until  the  plaintiff  can  shift  the  onus  to  bring  it  under  sec.  5 (see 

i 

sub-sec.  3 of  sec.  5).  The  plaintiff  must  prove  it  to  be  a trans- 
action not  in  the  ordinary  course  of  business.  On  the  question 

• I 

of  money  payment  (in  this  case  payment  was  by  cheque,  and  it 
became  money  when  marked  by  the  bank),  see  Boyd  v.  Nasmith 
(1888),  17  O.R.  40;  Maclaren  on  Bills  Notes  and  Cheques,  5th 
ed.,  p.  426,  and  cases  cited  there.  A payment  by  cheque  is  a 
payment  of  money,  whether  the  cheque  be  marked  or  not : Davidson 
v.  Fraser  (1896),  23  A.R.  439,  at  pp.  442,  444;  and  447;  S.C.,, 
sub  nom.  Fraser  v.  Davidson  and  Hay  (1897),  28  Can.  S.C.R.  272;  , 

Gordon  Mackay  & Co.  v.  Union  Bank  of  Canada  (1899),  26  A.R. 

155.  On  the  question  of  the  right  of  the  creditor  to  create  a 
contra  account,  see  Lewis  v.  Brown  Balfour  & Co.  (1884),  10  A.R.  j 
639;  Robinson  v.  McGillivray  (1906),  13  O.L.R.  232,  at  p.  233. 
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On  the  question  of  when  the  assignment  is  assented  to  and  becomes 
operative,  Bell  v.  Chartered  Trust  and  Executor  Co.  (1919),  46 
O.L.R.  192,  49  D.L.R.  113,  referred  to  by  the  learned  Judge  at 
the  trial,  must  be  distinguished  upon  the  facts. 

A.  C.  McMaster , for  the  plaintiff,  respondent,  contended  that 
there  was  ample  evidence  on  which  the  learned  trial  Judge  was 
entitled  to  disbelieve  all  the  appellant  company’s  witnesses.  The 
cases  of  Davidson  v.  Fraser  and  Gordon  Mackay  & Co.  v.  Union 
Bank  of  Canada , supra,  do  not  go  so  far  as  to  say  that  a cheque 
returned  marked  “not  sufficient  funds,”  but  subsequently  paid, 
is  a payment  in  cash.  On  the  question  of  money  payment  or 
transfer  of  security,  see  Armstrong  v.  Hemstreet  (1892),  22  O.R.  336. 

Thomson,  in  reply,  referred  to  sub  sec.  4 of  sec.  6 of  the  Assign- 
ments and  Preferences  Act. 
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January  31,  1921.  The  judgment  of  the  Court  was  read  by 
Meredith,  C.J.O.  (after  stating  the  facts  as  above) : — The  learned 
trial  Judge  did  not  credit  the  testimony  of  the  insolvent’s  husband 
or  of  Jacobs,  the  president  of  the  appellant  company.  His  view 
as  to  the  evidence  of  Jacobs  was  affected  by  what  he  thought  to 
be  a direct  contradiction  between  the  statements  made  by  him 
in  answer  to  the  questions  of  the  learned  Judge  himself  and  to 
questions  by  the  appellant’s  counsel  as  to  the  nature  of  the  trans- 
action. He  appears  to  have  thought  that  Jacobs  had  said,  in 
answer  to  his  question,  that  suits  were  taken  in  lieu  of  the  cloth. 
In  this  he  was  mistaken.  The  accounts  given  by  Jacobs  of  the 
transaction  did  not  vary : he  said  that  the  purchase  of  the  suits 
was  made  in  order  to  enable  the  insolvent  to  get  back  the  cloth, 
and  that  when  the  suits  were  delivered  the  cloth  was  returned. 

The  view  of  the  learned  trial  Judge  as  to  the  credibility  of 
Jacobs  was  influenced,  if  not  formed,  owing  to  the  misapprehension 
he  was  under  as  to  the  testimony  which  Jacobs  had  given.  An 
appellate  Court  does  not,  under  ordinary  circumstances,  reverse 
the  finding  of  a trial  Judge  as  to  the  credibility  of  a witness;  but 
where  in  discrediting  him  he  has  proceeded  upon  an  erroneous 
view  of  what  the  witness  has  said,  an  appellate  Court  not  only 
may,  but  ought  to,  reverse  a judgment  founded  upon  that  erroneous 
view. 
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Even  if  the  transaction  had  been  what  the  learned  trial  Judge 
apparently  thought  it  was — an  exchange  of  the  suits  for  the  cloth — 
it  ought  not  to  be  set  aside  without  restoring  what  had  been  given 
up  by  the  appellant. 

There  is  much  to  support  the  testimony  of  Jacobs— evidence 
of  a documentary  character — there  is  the  letter  of  the  7th  February, 
1917,  from  the  appellant  to  the  insolvent,  evidencing  the  deposit 
of  the  cloth  and  the  terms  upon  which  it  was  deposited,  and  there 
are  the  bills  of  exchange,  cheques,  and  invoices,  all  apparently 
in  order,  and  it  is  difficult  for  me  to  understand  how  all  these  are 
to  be  treated,  to  use  the  language  of  the  learned  trial  Judge,  as 
“camouflage”  designed  to  cover  up  a fraudulent  transaction. 

There  was,  in  addition  to  this,  the  evidence  of  Hill,  a former 
bookkeeper  of  the  appellant,  that,  when  stock  was  taken,  the 
cloth,  which  was  then  in  the  appellant’s  place  of  business,  was 
not  included  in  the  inventory,  and  that  the  reason  given  to  him 
for  this  by  Jacobs  was  that  it  did  not  belong  to  the  appellant, 
but  was  being  held  “for  some  accommodation  Mr.  Jacobs  was 
making  to  Mr.  Silverman.” 

Mr.  McMaster  urged  that  the  return  of  the  cloth  to  the  insol- 
vent was  not  satisfactorily  proved — that  the  carrier  who  must 
have  delivered  it  was  not  called  to  corroborate  the  evidence  of 
Silverman  and  Jacobs  as  to  its  having  been  returned. 

But  for  this  and  the  fact  that  no  evidence  was  given  as  to  the 
value  of  the  cloth,  I should  have  been  disposed  to  reverse  the 
judgment  as  to  this  transaction;  as  it  is,  I think  that  the  ends  of 
justice  will  be  best  served  by  directing  a new  trial. 

The  circumstances  relating  to  the  other  transaction  that  is 
attacked  are  that  the  appellant  purchased  from  the  insolvent  on 
the  27th  February,  1918,  a number  of  coats  and  suits  for  $1, 000, 
for  which  the  promissory  note  of  the  appellant,  payable  on  the 
10th  March  following,  was  given.  This  note  was  discounted 
by  the  Molsons  Bank  for  the  insolvent,  and  was  in  its  hands 
unpaid  on  the  11th  March,  1918. 

Some  of  the  goods  purchased  were  found  to  be  badly  made, 
and  were  returned  to  the  insolvent,  and  the  appellant  was  given 
a credit-note  of  the  28th  February,  1918,  for  $535,  which  was  the 
price  at  which  they  had  been  bought.  On  the  2nd  March  follow- 
ing, the  insolvent,  being  in  need  of  money  to  pay  wages,  applied 
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to  the  appellant  for  assistance,  with  the  result  that  on  that  day 
the  appellant  lent  to  the  insolvent  $450;  the  cheque  for  which  is 
exhibit  6. 

On  the  11th  March,  1918,  owing  to  rumours  that  reached  the 
appellant  as  to  the  insolvent  being  in  difficulties-—" getting  weak” 
— the  appellant  got  from  him  his  cheque  on  the  Molsons  Bank 
for  these  two  sums  ($985) ; this  cheque  was  presented  for  payment 
three  times,  but  was  not  paid  because  there  were  not  sufficient 
funds  to  meet  it.  It  appears  that  the  cheque  was  marked  by  the 
bank  as  accepted  on  the  14th  March,  but  I do  not  find  any  evidence 
as  to  when  it  was  actually  paid.  If  it  was  paid  on  the  14th,  it 
would  no  doubt  have  been  paid  during  ban  ing  hours,  and  prob- 
ably before  the  assignment  came  to  the  knowledge  of  the  respond- 
ent, and  the  payment  would  therefore  be  protected  by  sec.  6 (1)* 
of  the  Assignments  and  Preferences  Act,  R.S.O.  1914,  ch.  134. 

It  is  settled  law  that  a cheque  does  not  operate  as  an  assign- 
ment of  the  funds  of  the  drawer  in  the  hands  of  the  person  on 
whom  it  is  drawn.  It  is  by  the  provisions  of  sec.  165  of  the  Bills 
of  Exchange  Act,  R.S.C.  1906,  ch.  119,  a bill  of  exchange,  and,  in 
my  view,  unless  paid  by  the  drawee  before  the  assignment,  would 
not  be  protected  by  sec.  6 (1)  of  the  Assignments  and  Preferences 
Act. 

Applying  the  principle  of  our  decision  in  Delory  v.  Guyett  (1920), 
47  O.L.R.  137,  52  D.L.R.  506,  I am  of  opinion  that,  where  a 
cheque  is  paid  by  the  person  on  whom  it  is  drawn  before  an  assign- 
ment by  the  drawer  is  made,  it  is  a payment  in  cash  as  of  the  date 
when  the  cheque  is  paid  by  the  drawee. 

The  date  of  that  payment  not  having  been  proved,  and  as  the 
other  branch  of  the  case  is  to  go  down  for  a new  trial,  I would  direct 
a new  trial  on  this  branch  also. 

In  order  to  save  expense,  either  party  should  be  at  liberty  to 
use  the  evidence  that  has  been  taken  and  to  supplement  it  with 
such  other  evidence  as  he  may  see  fit  to  adduce,  and  I would 
direct  that  the  costs  of  the  last  trial  and  of  the  appeal  be  costs 
in  the  cause  to  the  party  who  is  ultimately  successful  unless  the 
Judge  before  whom  the  new  trial  takes  place  otherwise  directs. 

New  trial  ordered. 

* Section  6 (1)  excepcs  from  the~operation  of  sec.  5,  inter  alia,  "any  pay- 
ment of  money  to  a creditor.” 
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Richer  v.  Eorden  Farm  Products  Co.  Limited. 


Judgment — Summary  Judgment — Motion  under  Rule  57 — Defence  Set  up  by 
Affidavit — Defendant  Prevented  from  Paying  by  Reason  of  Garnishment 
Proceedings  in  Quebec  Court — Judgment  Granted  in  County  Court — Abuse 
of  Practice — Judgment  Set  aside  on  Appeal — Costs — Jurisdiction  of  Quebec 
Court — Payment  of  same  Debt  twice — Effect  of  Garnishee  Order  nisi — 
Foreign  Attachment. 

The  plaintiffs,  by  actions  commenced  by  specially  endorsed  writs  of  summons 
in  a County  Court,  sought  to  recover  from  the  defendants  sums  of  money 
alleged  to  be  due,  but  which  the  defendants,  by  affidavit  filed  with  their 
appearance,  said  that  they  were  prevented  from  paying  by  reason  of  the 
fact  that  one  L.  had  recovered  a judgment  against  the  plaintiffs  in  the 
Superior  Court  of  the  Province  of  Quebec,  and,  the  judgment  being  un- 
satisfied, had  attached  in  the  defendants’  hands  all  moneys  due  by  them  to 
the  plaintiffs  for  the  satisfaction  in  part  of  the  Quebec  judgment.  The  de- 
fendants were  incorporated  as  a company  under  the  laws  of  Canada,  and 
had  their  head-office  in  Ontario,  but  an  agency  in  Quebec,  where  also  they 
had  property.  An  application  to  the  Quebec  Court  to  set  aside  the  attach- 
ing order  for  want  of  jurisdiction  had  been  refused.  The  plaintiffs,  denying 
the  jurisdiction  of  the  Quebec  Court,  moved  for  and  obtained  summary 
judgments  under  Rule  57 : — 

Held,  upon  appeal,  that  the  judgments  must  be  set  aside  and  the  actions  be 
allowed  to  proceed  to  trial  in  the  usual  way. 

Rule  57  is  not  intended  to  provide  a summary  method  of  adjudicating  upon 
disputed  rights  but  a simple  method  of  enforcing  admitted  rights,  or  rights 
concerning  which  there  is  no  real  dispute. 

The  motions  for  summary  judgment  were  an  abuse  of  the  practice,  and  the 
plaintiffs  should  pay  the  costs  of  the  motion  and  of  the  appeal. 

Discussion  of  the  question  of  the  jurisdiction  of  the  Quebec  Court  and  the 
validity  of  the  judgment  recovered  in  it. 

Semble,  if  the  plaintiffs  were  right,  the  defendants  might  be  subjected  to  the 
hardship  of  having  to  pay  the  same  debt^ twice. 

A garnishee  order  nisi  does  not  take  away  the  right  of  the  judgment  debtor 
himself  to  sue:  it  is  only  an  actual  payment  that  can  be  set  up  as  a defence. 

Per  Meredith,  C.  J.C.P. : — In  Ontario  there  would,  under  Rules  of  the  Supreme 
Court,  have  been  jurisdiction  to  attach  as  the  Quebec  Court  had  attached. 
In  cases  of  “foreign”  attachments  all  that  is  required  is  that  the  debt  to  be 
attached  is  one  which  might  be  sued  for  in  Ontario;  and,  in  the  case  of  a 
foreign  garnishee  not  a British  subject,  that  notice  of  the  order  shall  be 
served,  and  not  the  order  itself. 


Appeals  by  the  defendant  in  two  actions  from  orders  of  the 
Judge  of  the  County  Court  of  the  United  Counties  of  Stormont 
Dundas  and  Glengarry,  bearing  date  the  6th  November,  1920, 
awarding  summary  judgment  under  Rule  57*,  in  one  case  for 
$313.39  and  in  the  other  for  $250.90,  with  costs. 


*57  — (1)  Where  the  defendant  appears  to  a writ  specially  endorsed  and 
files  the  affidavit  required  by  Rule  56,  the  plaintiff  may  cross-examine  upon 
such  affidavit  and  move  for  judgment,  and  if  the  Court  is  satisfied  that  the 
defendant  has  not  a good  defence  to  the  action  on  the  merits,  or  has  not  dis- 
closed such  facts  as  may  be  deemed  sufficient  to  entitle  him  kO  defend  tne 
action,  judgment  may  be  given  for  the  plaintiff. 
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The  actions  were  brought  respectively  by  Louis  Richer  and 
Fabien  Richer  to  recover  moneys  alleged  to  be  due  to  the  plaintiffs, 
but  which,  the  defendants  said,  they  were  prevented  from  paying 
by  reason  of  garnishing  proceedings  taken  by  one  Lauzon  in  a 
Quebec  Court. 

January  12.  The  appeals  were  heard  by  Meredith,  C.J.C.P., 
Riddell,  Latchford,  Middleton,  and  Lennox,  JJ. 

H.  W.  Shapley,  for  the  appellants,  argued  that  if  the  summary 
judgments  appealed  against  were  allowed  to  stand,  the  defendants 
would  have  to  pay  the  same  debt  twice,  once  to  the  plaintiffs  in 
the  present  action,  and  again  to  the  judgment  creditor  under 
the  Quebec  judgment.  This  would  be  inequitable:  Martin  v. 
Nadel , [1906]  2 K.B.  26.  There  were  so  many  important  legal 
questions  involved  touching  the  jurisdiction  of  the  Quebec  Courts 
and  other  matters,  that  it  was  not  a case  for  summary  judgment: 
there  should  be  a full  trial  upon  oral  evidence. 

J.  A.  Macintosh , for  the  plaintiffs,  respondents,  contended  that 
the  judgments  obtained  should  be  allowed  to  stand.  They  had  been 
properly  obtained  under  the  Rules.  In  addition  to  this,  the 
respondents  were  farmers  and  needed  the  money  which  was  rightly 
owing  to  them.  Counsel  questioned  the  jurisdiction  of  the  Quebec 
Court  to  make  the  orders  which  it  had  made.  Reference  was 
made  to  Deacon  v.  Chadwick  (1901),  1 O.L.R.  346. 

Shapley , in  reply. 

January  28.  Middleton,  J. :■ — The  circumstances  giving  rise 
to  this  litigation  are  fortunately  very  unusual.  One  Lauzon,  on 
the  6th  February  and  4th  March,  1919,  recovered  a judgment 
in  the  Superior  Court  of  the  Province  of  Quebec  against  Louis 
Richer  and  Fabien  Richer  for  the  sum  of  $1,797  with  interest  and 
costs.  The  way  in  which  this  judgment  was  recovered  and  the 
circumstances  under  which  it  is  suggested  that  the  Court  of 
Quebec  obtained  jurisdiction  are  not  disclosed. 

On  the  4th  October,  1920,  a process  called  “tiers-saisie”  issued 
from  the  Quebec  Court,  attaching  all  moneys  due  by  the  present 
defendants  to  the  present  plaintiffs,  defendants  in  the  Quebec 
action.  This  process  is  practically  the  same  as  a garnishee  ordn 
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nisi.  Upon  the  return  of  this  summons,  the  defendants  here — 
tiers-saisie  there — contested  the  jurisdiction  of  the  Court  to  seize 
this  indebtedness.  On  the  29th  November,  1920,  Mr.  Justice 
Breneau  gave  conge  to  the  said  tiers-saisie,  or,  in  more  familiar 
language,  made  the  garnishee  order  nisi  absolute,  and  directed 
payment  by  the  Borden  company  to  the  plaintiff  in  the  Quebec 
action  of  the  amount  of  indebtedness,  in  satisfaction  pro  tanto 
of  the  judgment  creditor's  claim.  It  does  not  appear  from  the 
papers  filed  whether  the  Borden  company  have,  as  yet,  paid  this 
claim,  but  it  does  appear  in  the  copy  of  the  proceedings  in  the 
Quebec  Court  produced  that  that  company  have  assets  in  the 
Province  of  Quebec,  and  consequently  can  readily  be  made  to 
pay,  for  they  are  a substantial  company,  carrying  on  a large 
business,  both  in  Ontario  and  in  Quebec. 

The  Richers,  dissatisfied  with  this  situation  and  denying 
the  jurisdiction  of  the  Quebec  Court  to  make  an  effective  order 
in  the  premises,  sued  the  Borden  company  in  the  County  Court; 
and,  upon  appearance  being  entered,  accompanied  by  an  affidavit 
setting  out  the . facts,  moved  for  judgment,  and  judgment  has 
been  g<  anted. 

Without  entering  upon  a discussion  of  the  very  difficult  ques- 
tions involved,  it  is  plain  that  this  is  not  a case  in  which  a summary 
judgment  should  have  been  granted.  The  Rule  (57)  was  not 
intended  to  provide  a summary  method  of  adjudicating  upon 
disputed  rights  but  a simple  method  of  enforcing  admitted  rights, 
or  rights  concerning  which  there  is  no  real  dispute. 

As  I have  already  indicated,  there  is  difficulty  on  the  threshold, 
for  the  circumstances  relied  upon  as  conferring  jurisdiction  upon 
the  Quebec  Courts  are  not  disclosed. 

It  is  now  established  law  that  no  territorial  legislation  can 
give  jurisdiction  to  the  court  of  any  country  which  any  foreign 
court  ought  to  recognise  against  absent  foreigners  who  owe  no 
allegiance  or  obedience  to  the  power  which  so  legislates,  and  that 
for  the  purpose  of  extra-territorial  recognition  the  court  of  domicile 
alone  has  jurisdiction,  unless  the  litigant  chooses  to  attorn  to 
some  other  court  which  asserts  jurisdiction  and  submit  himself 
to  that  tribunal  for  the  examination  and  adjudication  of  his 
rights:  Sirdar  Gurdyal  Singh  v.  Rajah  of  Faridkote,  [1894]  A.C. 
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670;  and  the  same  principle  applies  as  between  the  different 
Provinces:  Deacon  v.  Chadwick,  1 O.L.R.  346. 

It  is  also  plain  that  a contractual  liability  is  personal,  and 
therefore  ambulatory,  so  that  the  court  of  any  country  has  juris- 
diction, no  matter  where  the  contract  is  made  or  between  w hom, 
if  service  can  be  effected.  Service  can  be  made  either  within 
the  jurisdiction  of  the  country  whose  court  is  in  question  or  beyond 
that  jurisdiction  if  so  authorised  by  its  own  law  and  practice. 
Whether  the  writ  is  properly  served  out  of  its  territorial  juris- 
diction or  not  is  a question  which,  for  that  court,  is  determined 
by  its  own  law,  but  the  wider  question  whether  a judgment  so 
obtained  is  in  any  way  entitled  to  be  recognised  as  having  extra- 
territorial effect  depends,  not  upon  the  domestic  rules  governing 
the  matter,  but  upon  the  wider  principle  already  indicated: 
Western  National  Bank  of  City  of  New  York  v.  Perez  Triana 
& Co.,  [1891]  1 Q.B.  304. 

It  follows  from  this  that,  where  a court  other  than  the  court 
of  domicile  asserts  jurisdiction,  the  defendant  is  called  upon  to 
consider  the  situation  with  care,  for,  while  the  court,  other  than 
the  court  of  domicile,  is  not  entitled  to  pronounce  a judgment 
entitled  to  extra-territorial  recognition,  it  has  the  power  of  pro- 
nouncing a judgment  which  can  be  enforced  by  the  machinery 
which  the  local  law  provides;  hence,  even  if  the  court  in  Quebec 
had  no  jurisdiction  over  the  Richers  which  our  Court  would  be 
bound,  on  the  principle  of  comity,  to  recognise,  it  undoubtedly 
had  jurisdiction  to  pronounce  a judgment  which  would  be  effective 
in  the  Province  of  Quebec  and  could  be  enforced  by  any  mode  of 
execution  against  any  assets  available  in  that  Province,  and  here 
unquestionably  this  method  of  enforcement  was  admissible. 

Whether  the  court  of  Quebec  should  allow  its  machinery  to 
be  made  use  of  for  the  purpose  of  reaching  a debt  due  in  Ontario 
with  respect  to  a transaction  in  Ontario  by  a debtor  resident  in 
Ontario,  merely  because  there  is  power  to  reach  such  debtor  by 
reason  of  his  having  assets  within  Quebec,  is  a question,  it  seems 
to  me,  for  the  Courts  of  that  Province.  Suffice  it  to  say  that  the 
English  Courts  have  thought  it  not  proper  to  exercise  such  a 
jurisdiction,  for  in  Martin  v.  Nadel,  [1906]  2 K.B.  26,  the  Court 
of  Appeal,  in  a case  analogous  to  the  present,  refused  to  grant  an 
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attachment  of  a debt  due  by  the  Dresdner  Bank  to  an  English  judg- 
ment debtor,  because  the  debt  was  one  which  arose  in  Germany 
and  could  be  enforced  against  the  bank  in  Germany.  It  was 
deemed  inequitable  and  unrighteous  to  place  the  bank  in  such  a 
position  that  it  would  be  liable  to  pay  twice.  If  the  same  principle 
had  been  recognised  in  the  Province  of  Quebec,  the  order  would 
not  have  been  made  there. 

At  the  same  time  this  case  indicates  the  recognition  by  the 
Courts  of  a wide  principle:  “The  law  will  never  compel  a person 
to  pay  a sum  of  money  a second  time  which  he  has  paid  once 
under  the  sanction  of  the  court  having  competent  jurisdiction;” 
and  it  may  be  that  when  this  case  is  ripe  for  hearing  our  Courts 
will  find  this  a reason  for  refusing  to  compel  these  defendants  to 
pay  the  same  debt  twice.  It  seems  contrary  to  natural  justice 
that  after  the  defendants  have  been  compelled  to  pay  money  in 
satisfaction  of  a judgment  against  these  plaintiffs,  the  plaintiffs 
could  be  at  liberty  to  compel  payment  again  to  themselves. 

At  present  the  solution  of  the  matter  appears  to  me  to  be 

When  judgment  passed  against  these  present  plaintiffs  in 
the  Province  of  Quebec,  either  by  consent  or  default,  the  risk 
of  seizure  of  their  property  by  the  Courts  of  that  Province  was  j 
theirs,  and  the  burden  must  be  borne  by  them,  and  it  is  not 
permissible  for  them  to  shift  it  to  these  defendants. 

The  matter  to  which  I would  direct  the  attention  of  the 
defendants  is  that  it  has  been  held  in  many  cases  that  a garnishee 
order  nisi  does  not  take  away  the  right  of  the  judgment  debtor 
himself  to  sue.  The  garnishee  order  nisi  affords  no  defence,  and 
it  is  only  an  actual  payment  that  can  be  set  up.  As  at  present 
advised,  I should  not  allow  this  to  defeat  the  defendants’  right,  and 
if  the  case  were  ripe  for  hearing  I should  be  inclined  to  direct 
that  the  matter  be  stayed  until  the  defendants  can  pay  under 
the  order  of  the  Quebec  Court.  I merely  draw  attention  to  this 
now  so  that  the  defendants  may  govern  themselves  accordingly. 

The  appeal  should  be  allowed.  The  actions  should  proceed 
to  trial  in  the  ordinary  way;  the  plaintiffs  should  pay  the  costs  I 
of  the  motion  for  judgment  and  of  this  appeal  forthwith  after 
taxation.  I make  this  drastic  direction  as  to  the  costs  because  J 
I regard  the  motion  for  summary  judgment  as  an  abuse  of  the 
practice.  [ 
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Riddell,  J.:- — I agree  and  have  nothing  to  add. 

Latchford  and  Lennox,  JJ.,  also  agreed  with  Middleton,  J. 

Meredith,  C.J.C.P. These  admitted  facts  seem  to  me  to 
make  it  plain  that  this  appeal  should  be  allowed  and  that  the 
plaintiffs  should  be  obliged  to  take  their  cases  down  to  trial  in 
the  ordinary  way,  if  they  wish  to  have  them  tried  upon  their 
merits  :• — 

The  defendants  are  a company,  incorporated  under  the  laws 
of  Canada,  having  their  he^d-office  in  Ontario,  but  an  agency  and 
their  main  place  of  business  in  Quebec,  where  they  ovtfn  property 
of  considerable  value. 

C.  Lauzon  has  an  unsatisfied  judgment  of  the  Superior  Court 
of  Quebec  against  the  respondents  here,  in  full  force,  for  a large 
sum  of  money. 

In  garnishee  proceedings  in  that  Court  the  debt  of  the  appellants 
to  the  respondents,  to  recover  which  these  actions  were  brought, 
has  been  attached  for  the  satisfaction  in  part  of  the  Quebec 
judgment  against  these  respondents;  and  an  application  to  the 
Quebec  Court  to  set  aside  the  attaching  order,  made  in  it,  for  want 
of  jurisdiction  has  been,  after  consideration,  refused. 

In  these  circumstances,  it  seems  to  me  that  it  is  impossible 
to  support  a judgment,  made  upon  a summary  application,  in 
that  which  seems  to  me  to  have  been  a very  summary  manner, 
the  effect  of  which  is:  the  Superior  Court  of  Quebec  was  wrong 
in  its  considered  judgment;  that  it  had  no  jurisdiction;  and  that 
the  defendants  must  pay  the  debt  in  question  twice,  to  the  plain- 
tiffs under  the  judgment  now  appealed  against,  and  to  the  plaintiffs’ 
judgment  creditor  under  the  Quebec  judgment. 

Until  all  the  material  facts  have  been  disclosed  upon  a trial 
. of  this  action,  I should  decline  to  hear  argument  upon  any  question 
of  the  validity  of  the  Quebec  judgment;  and,  until  that  question  has 
been  fully  considered,  the  mere  fact  that  the  defendants  have  not, 
if  really  they  have  not,  paid  the  amount  of  the  Quebec  Court 
judgment  in  the  garnishee  proceedings  should  have  no  weight  in 
this  case,  though  it  might,  in  some  cases,  make  it  proper  that  the 
money  in  question  should  be  paid  into  Court. 
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I desire  to  avoid  saying  anything  upon  the  merits  of  the  case, 
further  than  enough  to  make  it  plain  that  the  summary  judgment 
appealed  against  is  wrong;  and  that  can  be  done  by  calling  atten- 
tion to  the  fact  that  in  this  Province  there  would,  under  the 
Rules  of  this  Court,  have  been  jurisdiction  to  attach  as  the  Quebec 
Court  has  attached. 

In  cases  of  “foreign”  attachments  all  that  is  required  is  that 
the  debt  to  be  attached  is  one  which  might  be  sued  for  in  Ontario; 
and,  if  the  garnishee  is  neither  a British  subject  nor  in  British 
dominions,  that  notice  of  the  order,  not  the  order  itself,  shall 
be  served:  Rules  590,  25(3),  and  25(1)  (h) ; and  also  Rule  23. 

If  there  were  any  discretion  as  to  making  the  attaching  order, 
that  discretion  was  one  under  the  Quebec  laws,  to  be  exercised  by 
the  Quebec  Courts;  and  as  to  any  such  discretion,  as  well  as  in 
regard  to  the  power  and  the  duty  of  the  Court  to  prevent  enforcing 
payment  of  a debt  twice,  the  case  at  present  seems  to  be  altogether 
in  the  appellants’  favour. 

The  appeal  must  be  allowed  and  the  judgment  appealed 

against  set  aside  with  costs  here  and  below. 

■ 

Appeal  allowed. 
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McIyer  v.  Tammi. 


Negligence — Injury  to  Workman  in  Building  by  Carelessness  of  Fellow-workman 
— Dropping  Heavy  Article  from  Height — Duty  Owed  by  Workman — Breach 
— Action  to  Recover  Damages  for  Injury — Absence  of  Contributory  Negli- 
gence and  of  Knowledge  of  Risk — Election  of  Injured  Person  to  Claim  Com- 
pensation from  Workmen’s  Compensation  Board — Effect  as  to  Action — 
Workmen’s  Compensation  Act , sec.  9 — Compensation  Paid  by  Board — 
Right  of  Board  to  Benefit  of  Judgment  in  Action — Assessment  of  Damages 
for  Permanent  Injury — Payment  to  Board — Application  of  Amount  Pay- 
able under  Judgment. 

The  plaintiff  and  defendant  were  both  employed  by  a company  which  was 
erecting  a building.  The  defendant,  having  completed  some  work  in  the 
upper  portion  of  the  structure,  threw  down  a heavy  wrench  to  the  ground 
below,  after  calling  out,  “Watch  out  below.”  At  that  moment  the  plaintiff 
stepped  out  from  behind  a beam  and  was  struck  on  the  head  by  the  wrench 
and  badly  injured.  The  defendant  apparently  did  what  was  customary 
with  the  gang  of  men  with  whom  he  was  worldng  and  with  the  approval 
of  his  foreman : — 

Held,  that  a duty  was  cast  upon  the  defendant  to  take  care  to  avoid  the  very 
thing  which  happened  here;  the  defendant  was  guilty  of  negligence;  there 
was  no  evidence  to  support  the  defence  of  contributory  negligence;  and, 
as  it  was  not  suggested  that  the  plaintiff  knew  anything  about  the  risk, 
there  was  no  room  for  the  application  of  the  maxim  volenti  non  fit  injuria. 

The  injury  to  the  plaintiff  was  on  the.  19th  July,  1918.  On  the  5th  August, 
1918,  he  made  a claim  for  compensation,  to  the  Workmen’s  Compensation 
Board,  under  the  provisions  of  the  Workmen’s  Compensation  Act,  4 Geo. 
V.  ch.  25,  upon  the  form  provided  for  that  purpose,  which,  with  the  surgeon’s 
first  report,  went  to  the  Board.  Upon  that  he  received  $45.06  compensation 
to  the  9th  August,  1918.  This  was  followed  by  periodical  reports  from 
the  surgeon,  and  further  periodical  payments  were  made  by  the  Board 
up  to  the  28th  November,  1918,  when,  upon  the  report  of  the  surgeon  that 
the  wound  was  “soundly  healed,”  the  plaintiff  received  a final  payment  from 
the  Board.  The  aggregate  amount  paid  to  the  plaintiff  was  $256.47,  and 
for  medical  services  the  Board  paid  $72.50.  There  was  no  formal  election 
by  the  plaintiff  to  claim  compensation  from  the  Board,  and  no  arrangement 
with  the  Board  allowing  the  plaintiff  to  proceed  with  his  action  against 
the  defendant : — 

Held,  that  the  plaintiff  was  not  by  sec.  9 of  the  Act  barred  from  recovering 
further  compensation. 

Held,  also,  that  the  plaintiff’s  damages  amounted  to  more  than  the  amount 
allowed  him  by  the  Board;  the  evidence  established  that  the  plaintiff  had 
sustained  some  permanent  injury  for  which  he  ought  to  be  compensated; 
his  damages  should  be  assessed  at  $1,000;  and  judgment  for  that  sum  and 
the  costs  of  the  action  should  be  entered  for  the  plaintiff  against  the  defend- 
ant; but,  before  the  entry  of  judgment,  notice  should  be  given  to  the  Board 
so  that  they  might  either  adopt  the  judgment  or  take  such  other  course 
as  they  might  be  advised;  and  the  judgment  should  declare  that  it  enured 
to  the  benefit  of  the  Board,  and  that  the  amount  recovered  should  be  pay- 
able to  the  Board,  to  be  dealt  with  under  the  provisions  of  sec.  9 of  the  Act, 
first  in  recouping  the  Board  the  sums  paid  for  compensation  and  medical 
services,  and  secondly  by  applying  the  surplus  as  directed  by  the  Act. 

Hutton  v.  Toronto  R.W.  Co.  (1919),  45  O.L.R.  550,  and  Toronto  R.W.  Co.  v. 
Hutton  (1919),  59  Can.  S.C.R.  413,  explained  and  applied,  notwithstanding 
differences  in  the  circumstances. 
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Action  by  a carpenter  to  recover  damages  for  personal  injuries 
sustained  by  reason,  as  the  plaintiff  alleged,  of  the  negligence  of 
the  defendant,  a labourer. 

October  9,  1920.  The  action  was  tried  by  Orde,  J.,  without 
a jury,  at  Sault  Ste.  Marie. 

U.  McFadden,  for  the  plaintiff. 

J.  L.  O’Flynn,  for  the  defendant. 

January  29, 1921.  Orde,  J. : — The  plaintiff,  who  is  a carpenter, 
seeks  to  recover  damages  from  the  defendant,  a labourer,  for 
injuries  sustained  through  the  alleged  negligence  of  the  defendant. 

The  defendant  denies  that  he  was  negligent,  alleges  contribu- 
tory negligence  on  the  part  of  the  plaintiff,  and  also  sets  up 
that  the  plaintiff  filed  a claim  with  the  Workmen’s  Compensation 
Board,  and  has  recovered  full  compensation  from  the  Board,  and 
is  thereby  barred  from  bringing  this  action. 

The  plaintiff  was  in  the  employ  of  the  Algoma  Construction 
and  Engineering  Company  Limited,  which  was  erecting  buildings 
at  Sault  Ste.  Marie  for  the  Algoma  Steel  Corporation.  Among 
these  buildings  was  one  with  a length  of  about  150  feet,  a width 
of  about  40  feet,  and  a height  of  about  40  feet.  The  building  was 
to  be  constructed  of  reinforced  concrete,  and  on  the  16th  July, 
1918,  the  day  when  the  accident  happened,  the  building  was  in 
skeleton  form,  the  upright  columns  being  in  place  and  the  cross- 
beams more  or  less  completed.  Otherwise  the  building  was  almost 
wholly  open  at  the  sides  and  ends  and  to  the  sky.  The  defendant, 
who  is  a Finlander,  was  engaged  that  day,  with  some  other  men, 
upon  the  upper  portion  of  the  structure,  in  bolting  certain  portions 
of  the  iron- work  together.  About  1 p.m.  the  plaintiff  was  taken 
off  some  work  elsewhere  at  the  plant  and  commenced  work  with 
some  other  men  at  a point  along  one  side  of  the  building  in  making 
forms  for  the  cement- work.  He  had  been  working  about  two  hours 
at  this  and  had  been  moving  about  with  the  others,  going  at  times 
for  a few  feet  inside  the  frame-work  of  the  building.  The  defend- 
ant} had  come  down  from  the  top  at  noon  for  his  dinner,  and  did  not 
return  to  the  top  of  the  building  immediately  afterwards,  being 
engaged  upon  some  other  work  for  some  time.  About  3 o’clock 
the  work  on  that  part  of  the  upper  portion  upon  which  the  defend- 
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ant  had  been  engaged  in  the  morning  was  finished,  and  the 
defendant  went  up  the  ladder  to  throw  down  his  tools.  It  was 
the  practice,  when  the  work  on  any  portion  of  the  building  was 
completed,  to  throw  the  tools  down  to  the  ground  from  above, 
first  calling  out,  “Watch  out  below.”  The  defendant  says  that 
he  saw  the  carpenters  working  beside  the  building  when  he  went 
up  the  ladder.  He  did  not  tell  them  he  was  going  up  to  throw 
down  the  tools.  When  he  got  to  the  top  he  picked  up  a wrench, 
and,  seeing  no  one  below,  after  calling  out,  “Watch  out  below,” 
threw  the  wrench  down.  At  that  moment  the  plaintiff  stepped 
out  from  behind  a beam  and  was  struck  on  the  head  and  badly 
injured. 

The  plaintiff  says  he  heard  no  warning  shout,  and  there  is 
no  reason  to  doubjt  his  word  in  this  respect.  He  would  hardly 
have  walked  deliberately  into  danger.  It  may  be  that,  having 
just  come  on  the  work  two  hours  before,  his  mind  was  not  alert, 
and  he  may  have  failed  to  hear  the  defendant’s  warning  shout, 
or,  what  is  more  likely,  may  have  failed  to  understand  it.  The 
defendant  gave  his  evidence  through  an  interpreter,  and  whatever 
knowledge  of  English  he  has  is  limited.  His  pronunciation  of 
the  words  “watch  out  below”  was  distinctly  foreign,  and  it  is 
doubtful  if  the  shout,  apart  from  its  tone,  would  have  conveyed 
much  meaning  to  a man  below.  It  seems  to  be  the  common 
practice  to  throw  tools  down  in  this  way,  but  a contractor  called 
for  the  plaintiff  said  that  they  should  always  be  thrown  outwards 
and  in  such  a way  as  to  fall  clear  of  any  men  below  and  not  be 
merely  dropped.  The  defendant  was  apparently  doing  what  was 
customary  with  the  gang  of  men  with  whom  he  was  working  and  with 
the  approval  of  his  foreman  arid  there  may  be  some  excuse  for 
what  he  did.  But  what  happened  is  an  example  of  the  care- 
lessness which  seems  to  be  inevitable  in  the  carrying  on  of  work 
of  this  kind,  with  numerous  gangs  of  men,  each  engaged  upon 
its  own  branch  of  the  work,  and  heedless  of  what  the  others  are 
doing.  There  was  evidence  that  others  were  injured  in  the  same 
way  both  before  and  after  the  accident  to  the  plaintiff,  and  that 
one  man  had  been  killed  in  this  way  before  this  accident. 

Whatever  excuse  there  may  be  for  the  defendant’s  following 
the  practice,  I cannot  see  how  he  can  escape  the  charge  of  negli- 
gence. Whatever  the  practice  or  the  orders  may  be,  it  must  be 
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negligence  to  throw  a heavy  tool  from  a height  of  40  feet  when 
there  is  the  slightest  risk  of  hitting  some  one.  Merely  shouting 
“Watch  out  below”  in  a perfunctory  way,  and  then  throwing 
down  the  tool,  without  first  being  sure  that  every  man  to  whom 
the  warning  is  given  has  heard  the  warning  and  is  in  a position  of 
safety,  cannot  be  sufficient.  Under  the  circumstances  there  was 
a duty  cast  upon  the  defendant  to  take  care  to  avoid  the  very 
thing  which  happened  here.  The  defendant  cannot  be  regarded 
as  a mere  machine  and  not  responsible,  merely  because  he  obeys 
certain  orders  or  follows  a certain  practice.  The  only  answer  to 
the  charge  of  negligence  under  these  circumstances  would  be 
either  contributory  negligence  on  the  part  of  the  injured  person, 
or  that  the  risk  of  being  hit  was  voluntarily  taken  by  him.  In 
this  case  there  is  no  evidence  to  support  the  defence  of  contribu- 
tory negligence,  nor  is  it  suggested  that  the  plaintiff  knew  any- 
thing about  the  risk,  so  there  is  no  room  for  the  application  of 
the  maxim  volenti  non  fit  injuria. 

There  remains  to  be  considered  the  effect  upon  the  plaintiff’s 
position  of  his  having  accepted  compensation  from  the  Work- 
men’s Compensation  Board.  The  defendant  relies  upon  sec.  9* 
of  the  Workmen’s  Compensation  Act,  4 Geo.  V.  ch.  25,  aS  in 
effect  barring  the  injured  person  from  setting  up  any  further 
claim  if  he  elects  to  claim  compensation  from  the  Board  or  from  his 
employers.  So  far  as  the  defendant  is  concerned,  I think  this  ques- 
tion is  settled  by  the  judgments  of  the  Appellate  Division  and  of 
the  Supreme  Court  of  Canada  in  Huttonv.  Toronto  R.W.  Co.  (1919), 


*9. — (1)  Where  an  accident  happens  to  a workman  in  the  course  of  his 
employment  under  such  circumstances  as  entitle  him  or  his  dependants  to 
an  action  against  some  person  other  than  his  employer,  the  workman  or  his 
dependants  if  entitled  to  compensation  under  this  Part  may  claim  such  com- 
pensation or  bring  such  action. 

(2)  If  an  action  is  brought  and  less  is  recovered  and  collected  than  the 
amount  of  the  compensation  to  which  the  workman  or  his  dependants  are 
entitled  under  this  Part  the  difference  between  the  amount  recovered  and 
collected  and  the  amount  of  such  compensation  shall  be  payable  as  compensa- 
tion to  such  workman  or  his  dependants. 

(3)  If  the  workman  or  his  dependants  elect  to  claim  compensation  under 
this  Part  the  employer,  if  he  is  individually  liable  to  pay  it,  and  the  Board  if 
the  compensation  is  payable  out  of  the  accident  fund,  shall  be  subrogated  to 
the  rights  of  the  workman  or  his  dependants  and  may  maintain  an  action  in 
his  or  their  names  against  the  person  against  whom  the  action  lies  and  any 
sum  recovered  from  him  by  the  Board  shall  form  part  of  the  accident  fund. 

(4)  The  election  shall  be  made  and  notice  of  it  shall  be  given  within  the 
time  and  in  the  manner  provided  by  section  7. 
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45  O.L.R.  550,  49  D.L.R.  216,  and  Toronto  R.W.  Co.  v.  Hutton 
(1919),  59  Can.  S.C.R.  413,  50  D.L.R.  785.  There  are  certain 
things  lacking  in  this  case  which  were  present  in  the  Hutton  case, 
to  which  I ought  to  refer,  but  which  do  not,  in  my  opinion,  con- 
stitute any  distinction  between  the  two  cases  so  far  as  the 
application  of  the  principle  laid  down  in  the  Hutton  case,  as 
it  affects  the  defendant,  is  concerned. 

In  the  present  case  the  only  evidence  as  to  what  has  taken 
place  between  the  plaintiff  and  the  Workmen’s  Compensation 
Board,  is  that  on  the  5th  August,  1918,  he  made  a claim  for  com- 
pensation upon  the  form  provided  for  that  purpose,  which,  with 
the  surgeon’s  first  report,  went  to  the  Board.  Upon  that  he 
received  $45.06  compensation  to  the  9th  August,  1918.  This 
was  followed  by  periodical  reports  from  the  surgeon,  and  further 
periodical  payments  were  made  by  the  Board  up  to  the  28th 
November,  1918,  when,  upon  the  report  of  the  surgeon  that  the 
plaintiff’s  wound  was  “soundly  healed,”  he  received  a final  pay- 
ment from  the  Board,  the  aggregate  amount  paid  to  the  plaintiff 
being  $256.47,  and  in  addition  the  Board  paid  for  medical  services 
$72.50.  There  is  no  evidence  that  the  plaintiff,  in  addition  to  the 
claim  for  compensation,  signed  any  formal  notice  of  election  such 
as  was  done  in  the  Hutton  case,  but  I cannot  see  that  this  is 
essential.  The  making  of  a claim  for  compensation  is  in  itself 
an  election  to  claim  compensation,  so  far  as  the  Compensation 
Board  is  concerned.  If  the  injured  person  prefers  not  to  claim 
compensation,  then  he  may  proceed  with  his  action  against  the 
person  (other  than  his  employer)  liable  for  the  injuries.  And  in 
the  present  case  there  has  been  no  arrangement  with  the  Com- 
pensation Board  allowing  the  plaintiff  to  withdraw  his  election 
and  proceed  with  this  action  against  the  defendant,  such  as  was 
made  in  the  Hutton  case.  But,  as  I understand  the  judgments 
in  the  Hutton  case,  these  are  matters  between  the  Board  and  the 
plaintiff,  with  which  the  defendant  is  not  concerned.  So  long  as 
he  is  not  harassed  by  having  to  defend  two  actions,  he  cannot 
complain.  As  stated  by  Mr.  Justice  Hodgins  in  the  Hutton  case, 
45  O.L.R.  at  p.  562:  “The  situation  created  by  the  election 
spoken  of  in  the  statute  and  its  consequences  casts  no  additional 
burden  upon  the  wrongdoer,  nor  one  which  differs  in  any  way 
13 — 49  o.l.r. 
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from  that  which  he  has  brought  on  himself  by  his  wrongful  act. 
He  has  no  concern  with  the  dealings  of  the  Board  and  the  claim- 
ant; and,  unless  he  is  prejudiced,  he  has  no  right  to  complain. 
In  this  case  the  respondent’s  cause  of  action  is  not  divested;  it 
exists  still  in  him,  but,  if  enforced  by  him,  it  must  be  for  the 
benefit  of  the  Board  if  he  has  signed  an  election.”  This  opinion 
is  expressly  adopted  by  the  Supreme  Court  of  Canada.  So  that,  so 
far  as  this  defendant  is  concerned,  it  is  immaterial  whether  the 
carriage  of  the  action  is  in  the  hands  of  the  plaintiff  or  in  those 
of  the  Compensation  Board. 

There  is,  however,  this  distinction  between  this  case  and  the 
Hutton  case.  There  the  action  was  brought  by  Hutton  with  the 
full  knowledge  and  apparent  sanction  of  the  Board.  While  the 
view  held  by  Mr.  Justice  Anglin,  that  the  proceedings  should 
be  stayed  until  some  further  authorisation  was  obtained  from 
the  Board,  was  not  adopted  by  the  other  Judges  of  the  Supreme 
Court  of  Canada,  that  was  because  the  question  of  the  plaintiff’s 
authority  to  sue  was  not  open  to  any  objection  on  the  part  of  the 
defendants.  But,  if  the  fact  that  the  plaintiff  has  elected  to 
claim  compensation  from  the  Board  is  brought  to  the  notice  of 
the  Court,  is  the  Court  to  do  nothing  to  protect  the  Board? 
Counsel  for  the  plaintiff  here  concedes  that  the  Board  is  entitled 
to  the  benefit  of  any  judgment  which  the  plaintiff  may  recover 
against  the  defendant,  and  that  any  moneys  payable  thereunder 
shall  be  paid  to  the  Board,  in  accordance  with  sec.  9,  sub-sec.  3, 
of  the  Act.  This  is  of  course  clear  from  the  section  and  from 
the  judgment  in  the  Hutton  case.  But  is  a man  whose  claim 
against  the  wrongdoer  has  passed  to  the  Board,  to  be  permitted 
to  launch  an  action  and  proceed  to  judgment  for  the  benefit  of 
the  Board,  but  without  its  sanction  or  approval,  merely  because 
under  the  law  of  subrogation  the  Board’s  rights  against  the 
wrongdoer  are  enforceable  in  the  claimant’s  name?  If  so,  then 
he  may  consent  to  a judgment  to  the  prejudice  of  the  Board  or 
to  a dismissal  of  the  action.  I do  not  think  the  Hutton  case  goes 
quite  that  far.  Under  the  circumstances,  I think  that,  before 
the  judgment  is  entered,  notice  should  be  given  to  the  Board  so 
that  they  may  either  adopt  the  judgment  or  take  such  other 
course  as  they  may  be  advised. 


As  to  the  damages  sustained  by  the  plaintiff,  he  has  undoubted- 
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ly  suffered  more  than  the  amount  allowed  him  by  the  Compensa- 
tion Board.  That  allowance  in  no  way  compensates  him  for  his 
pain  and  suffering.  The  allowance  ceased  on  the  28th  November, 
1918,  on  the  surgeon's  report  that  the  wound  in  the  head  was 
“soundly  healed.”  The  only  physician  called  at  the  trial — not 
the  physician  who  reported  to  the  Board- — says  that  the  plaintiff  ys 
physical  condition  has  been  impaired  since  the  accident.  He 
says  he  could  not  advise  the  plaintiff  to  work  at  a height,  and 
that  the  pain  in  the  head  which  the  plaintiff  says  follows  his  attempt 
to  lift  any  heavy  weight  may  be  due  to  the  injury.  He  also 
suggests  the  possibility  of  what  he  terms  “Jacksonian  epilepsy.” 
The  plaintiff  is  50  years  of  age.  He  says  he  has  lost  weight  since 
the  accident,  which  he  has  never  regained.  His  memory  is  not 
as  good  and  he  has  lost  confidence  in  himself.  The  plaintiff  was 
steadily  employed  after  he  returned  to  work  in  November,  1918, 
until  March,  1919.  He  then  went  to  Rochester,  Minnesota,  to 
consult  the  Mayo  Brothers  about  his  head,  and  after  his  return 
his  work  was  more  or  less  irregular.  He  says  that  this  was  to 
some  extent  due  to  his  condition.  It  was  also  partly  due,  1 think, 
to  labour  conditions.  But  it  is  established,  I think,  that  the 
plaintiff  has  sustained  some  permanent  damage  for  which  he 
ought  to  be  compensated.  He  might,  perhaps,  have  obtained 
further  compensation  from  the  Board,  had  he  seen  fit  to  follow  the 
matter  up,  but  that  is,  of  course,  of  no  consequence  here.  On  the 
whole,  and  applying  the  best  judgment  that  I can  to  the  circum- 
stances, I think  the  plaintiff’s  damages  may  be  fixed  at  $1,000, 
and  I direct  judgment  to  be  entered  for  the  plaintiff  for  that 
amount  and  the  costs  of  this  action.  The  judgment  will  declare 
that  it  shall  enure  to  the  benefit  of  the  Workmen’s  Compensation 
Board  and  that  the  moneys  shall  be  payable  to  the  Board,  to  be 
dealt  with  under  the  provisions  of  sec.  9 of  the  Act,  that  is,  first 
in  recouping  the  Board  the  $256.47  and  the  $72.50  already  paid 
for  compensation  and  medical  services,  and  secondly  by  applying 
the  surplus  as  the  Act  directs. 

The  entry  of  the  judgment  will,  however,  be  stayed  in  order 
that  notice  thereof  may  be  given  to  the  Board.  If  after  such 
notice  the  Board,  within  14  days,  either  state  that  they  are  willing 
to  adopt  the  judgment,  or  do  not  take  steps  to  intervene  for  the 
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purpose  of  asserting  their  position,  then  the  judgment  will  be 
entered  as  directed  above. 

The  defendant  appealed  against  the  judgment  of  Orde,  J. 

June  10.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Riddell,  Latchford,  Middleton,  and  Lennox,  JJ. 

Grayson  Smith , for  the  appellant. 

T.  P.  Galt , K.C.  for  the  plaintiff,  respondent. 

June  23.  The  judgment  of  the  Court  was  read  by  Middleton, 
J. : — We  are  all  of  the  opinion  that  the  appeal  should  be  dismissed. 
The  decision  in  the  Hutton  case,  supra,  is  a conclusive  answer  to 
the  appellant’s  contentions. 

Appeal  dismissed  with  costs. 


[APPELLATE  DIVISION.] 


Qu ARTIER  V.  FARAH. 

Currency — Action  by  French  Advocate  to  Recover  Amount  of  Counsel-fee — Debt 
— Charge  Made  in  French  Currency — Recovery  of  Judgment  for  Equivalent 
Sum  in  Canadian  Currency — Value  in  Canadian  Currency — Ascertainment 
according  to  Rate  of  Exchange  on  Day  when  Judgment  Pronounced — 
Currency  Act , 1910,  9 & 10  Edw.  VII.  ch.  14,  sec.  15 — Bills  of  Exchange 
Act,  R.S.C.  1906,  ch.  119,  secs.  136,  163. 


The  plaintiff,  a French  advocate  living  in  France,  rendered  services  there  in 
his  professional  capacity,  in  1912  and  1913,  to  the  defendant,  living  in 
Ontario,  for  which  he  charged  a fee  of  2,000  francs;  and  his  claim  in  this 
action  (brought  in  a County  Court)  was  for  that  sum,  $400  being  stated  by 
him  as  its  equivalent  in  Canadian  money: — 

Held,  by  the  majority  of  the  appellate  Court,  on  appeal  from  the  judgment  of 
the  County  Court,  that  the  plaintiff  was  entitled  to  recover  only  the 
equivalent  in  Canadian  currency  of  2,000  francs;  and  that  the  value  of  that 
sum — not  being  damages  for  breach  of  a contract,  and  not  being  money 
payable  at  affixed  time  and  place — must  be  determined  according  to  the  rate 
of  exchange  which  prevailed  when  iudgment  was  pronounced  in  the  County 
Court. 

The  amount  recovered,  if  it  could  be  expressed  in  foreign  currency,  would  be 
2,000  francs,  and  the  judgment  would  be  satisfied  by  the  payment  of  the 
equivalent  of  that  sum  in  the  currency  of  Canada,  which  would  be  deter- 
mined on  the  basis  of  the  prevailing  rate  of  exchange;  and  the  same  result 
should  follow  when  the  amount  recovered  is  to  be  expressed,  as  it  must  be, 
in  the  currency  of  Canada:  Currency  Act  (Dom.),  1910,  9 & 10  Edw.  VII. 
ch.  14,  sec.  15. 
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Review  of  the  authorities,  which  are  not  harmonious. 

The  rule  as  to  the  rate  of  exchange  in  regard  to  bills  of  exchange  and  promissory 
notes  is  settled  by  secs.  136  and  163  of  the  Bills  of  Exchange  Act,  R.S.C. 
1906,  ch.  119. 

The  decision  of  the  English  Court  of  Appeal  in  Di  Ferdinando  v.  Simon  Smits 
& Co.,  [1920]  3 K.B.  409,  should  be  followed  by  the  Appellate  Division  in 
Ontario,  in  a similar  case;  but  the  principle  of  that  decision  has  no  application 
to  a case  such  as  this,  the  plaintiff’s  claim  not  being  for  unliquidated  damages 
for  breach  of  a contract,  but  for  a debt  owing  to  him  for  services  performed 
for  the  defendant. 

Per  Magee,  J.A.  (dissenting): — If  the  plaintiff  were  entitled  to  damages, 
those  damages  would  be  assessed  in  Ontario  at  the  rate  of  exchange  existing 
when  the  damage  accrued;  and  a sum  payable  in  1913  for  a debt  should  be 
treated  in  no  different  way  from  the  like  sum  then  payable  for  damages, 
and  would  have  been  recoverable  strictly  as  damages  in  an  action  of  assump- 
sit. 

An  appeal  by  the  defendant  from  the  judgment  of  the  County 
Court  of  the  County  of  Carleton  in  favour  of  the  plaintiff  for  the 
recovery  of  $400  for  services  of  the  plaintiff  as  an  advocate  in 
France  acting  upon  behalf  of  the  defendant  upon  the  taking  of 
evidence  under  a foreign  commission. 

The  plaintiff’s  claim  was  for  “Frs.  2,000  $400.” 

The  questions  upon  the  appeal  were  whether  the  plaintiff  was , 
entitled  to  recover  $400,  or  only  the  equivalent  in  Canadian 
currency  of  2,000  francs,  and,  if  the  latter  only,  as  of  what  date  its 
value  in  Canadian  currency  was  to  be  ascertained. 

April  28,  1920.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Maclaren,  Magee,  and  Ferguson,  JJ.A. 

W.  L.  Scott,  for  the  appellant,  argued  that  the  plaintiff  should 
get  only  2,000  francs  or  its  value  in  Canadian  currency  at  the  date 
of  the  judgment.  If  the  judgment  appealed  from  should  be  allowed 
to  stand,  the  plaintiff  would  receive  more  than  double  the  amount 
of  his  claim,  on  account  of  the  present  high  value  of  the  dollar  in 
reference  to  the  franc.  He  referred  to  J.A.  Kirsck  and  Co.  v. 
Allen  Harding  and  Co.  Limited  (1919),  122  L.T.R.  159. 

A.  Lemieux,  K.C.,  for  the  plaintiff,  respondent,  contended  that 
the  Kirsch  case  was  in  his  favour.  He  maintained  that  the  respond- 
ent should  receive  $400  in  Canadian  currency,  being  the  value  of 
2,000  francs  at  the  time  of  the  creation  of  the  liability,  namely, 
in  1912.  The  respondent  was  entitled  to  be  paid  2,000  francs  in 
gold,  which  would  be  the  same  always.  The  appellant  had  been 
repeatedly  asked  in  1913  and  1914  to  pay  $400,  and  he  should  have 
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paid  it  then.  Why  should  he  not  do  so  now?  Counsel  referred  to 
Manners  v.  Pearson  & Son,  [1898]  1 Ch.  581. 

Scott,  in  reply. 

January  31,  1921.  Meredith,  C.J.O. : — This  is  an  appeal  by 
the  defendant  from  the  judgment  of  the  County  Court  of  the 
County  of  Carleton,  dated  the  17th  February,  1920,  which  was 
directed  to  be  entered  after  the  trial,  without  a jury,  on  the  previous 
day. 

The  questions  for  decision  are,  whether  the  respondent  is 
entitled  to  recover  $400,  or  only  the  equivalent  in  Canadian  cur- 
rency of  2,000  francs,  and,  if  the  latter  sum,  t as  of  what  date  its 
value  in  Canadian  currency  is  to  be  ascertained. 

The  respondent  is  an  advocate  residing  and  practising  in 
Paris,  France,  and  was  retained  on  behalf  of  the  appellant  in 
connection  with  the  taking  of  evidence  under  a commission  in 
a proceeding  against  the  appellant  in  a Court  in  the  Province  of 
Quebec. 

The  proper  conclusion,  in  my  opinion,  is  that  the  respondent's 
fee  for  the  services  rendered  by  him  was  2,000  francs,  not  $400. 
The  services  having  been  rendered  in  France,  it  was  natural  that 
the  fee  for  them  shpuld  be  stated  in  the  currency  of  that  country. 
I have  no  doubt  that,  had  the  respondent  been  asked  what  his  fee 
was,  he  would  have  said  2,000  francs;  and,  according  to  the 
testimony  of  Mr.  Bisaillon,  the  witness  relied  on  by  the  respondent 
to  prove  his  claim,  “Mr.  Quartier  always  claimed  2,000  francs 
for  his  appearance  and  attendance  before  the  commission." 

It  is  true  that  to  the  question,  “How  much  did  Mr.  Quartier 
ask  for  acting  as  special  counsel  for  Mr.  Farah  on  the  commission?" 
Mr.  Bisaillon  answered,  “$400."  That  question  was  followed  by 
the  question,  “Do  you  know  that  Mr.  Quartier  is  now  claiming 
2,000  francs  from  Mr.  Farah  for  that  special  work?"  to  which  the 
answer  was,  “Yes." 

Following  the  detailed  statement  of  the  services  rendered  by  the 
respondent  are  the  words  and  figures: — 

“Frs.  2,000  $400." 

It  is  reasonably  clear,  I think,  that  $400  is  not  mentioned  as 
the  fee,  but  is  a statement  of  the  equivalent  in  dollars  of  2,000 


XLIX.] 


ONTARIO  LAW  REPORTS. 


189 


francs,  and  it  was  so  treated  by  counsel  for  the  respondent,  and  by 
Mr.  Bisaillon  at  the  trial. 

I apprehend  that  if  conditions  were  such  that  $400  would  not 
be  equivalent,  according  to  the  current  rate  of  exchange,  to  2,000 
francs,  the  respondent  would  be  much  surprised  if  he  were  asked 
to  take  less  than  the  2,000  francs. 

Assuming  then  that  the  respondent's  fee  was  2,000  francs  and 
not  $400,  for  what  sum  in  dollars  should  the  judgment  be  entered? 
This  raises  a very  important  question. 

If  our  law  permitted  the  amount  recovered  to  be  expressed  in 
the  foreign  currency,  the  amount  recovered  would  be  2,000  francs, 
and  the  judgment  would  be  satisfied  by  the  payment  of  the 
equivalent  of  that  sum  in  the  currency  of  Canada,  which  would 
be  determined  on  the  basis  of  the  prevailing  rate  of  exchange;  and 

1 see  no  reason  why  the  same  result  should  not  follow  when  the 
amount  recovered  is  to  be  expressed,  as  it  must  be,  in  the  currency 
of  Canada:  Currency  Act,  1910,  9 & 10  Edw.  VII.  ch.  14,  sec.  15 
(Dom.) 

There  is  a conflict  of  judicial  opinion  and  in  the  views  of  text- 
writers  on  the  question. 

The  view  expressed  in  Westlake’s  Private  International  Law, 
5th  ed.,  para.  226,  p.  315,  is  that: — 

“A  debt  payable  abroad  being  recovered  in  England,  the  judg- 
ment must  be  for  so  much  English  money  as,  if  remitted  to  the 
country  where  the  payment  ought  to  have  been  made  at  the  rate 
of  exchange  current  at  the  time  the  judgment  is  recovered,  will 
there  produce  the  amount  of  the  debt,  with  any  interest  or  damages 
included  in  the  judgment.5'' 

The  authority  cited  for  that  proposition  is  Scott  v.  Bevan  (1831)  , 

2 B.  & Ad.  78.  In  that  case  the  action  was  brought  on  a Jamaica 
judgment,  and  it  was  held  that  the  judgment  should  be  for  such 
sum  in  sterling  money  as  the  Jamaica  currency  would  have  pro- 
duced according  to  the  actual  rate  of  exchange  between  Jamaica 
and  England  at  the  date  of  the  judgment. 

In  Mayne  on  Damages,  9th  ed.,  p.  271,  Scott  v.  Bevan  is  treated 
as  having  decided  that  judgment  should  be  given  for  the  value 
in  sterling  money  which  the  currency  of  Jamaica  would  have 
produced  according  to  the  rate  of  exchange  between  that  country 
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and  England  at  the  date  of  the  Jamaica  judgment,  but  at  first 
sight  that  would  seem  to  be  a mistake. 

Scott  v.  Bevan  was  treated  by  McCardie,  J.,  in  Lebeaupin  v. 
Crispin,  [1920]  2 K.B.  714,  724,  to  which  I shall  afterwards  again 
Meredith, c.j.o.  refer,  as  having  determined  that  the  governing  rate  of  exchange 
was  that  prevailing  at  the  date  on  which  the  English  judgment 
was  recovered;  but  in  Bi  Ferdinando  v.  Simon  Smits  & Co., 
[1920]  3 K.B.  409,  it  was  stated  by  Bankes,  L.J.  (pp.  412,  413), 
and  by  Scrutton,  L.J.  (pp.  415,  416),  that  McCardie,  J.,  had 
proceeded  upon  a misapprehension  of  the  judgment,  owing,  as  the 
last  named  Lord  Justice  said,  “to  the  report  being  expressed  in 
somewhat  ambiguous  terms,”  and  that  what  the  plaintiff  had 
recovered  was  the  equivalent  of  Jamaican  currency  calculated  upon 
the  rate  of  exchange  prevailing  at  the  date  of  the  Jamaica  judgment. 

In  a subsequent  case — Bertram  v.  Duhamel  (1838),  2 Moore 
P.C.  212 — it  was  decided  by  the  Judicial  Committee  of  the  Privy 
Council  on  appeal  from  the  Royal  Courts  of  Jersey  that  “the  rate 
of  exchange  at  which  a creditor  is  entitled  to  recover  on  account 
of  money  received  under  a specific  authority,  to  be  applied  in  a 
particular  manner,  is  according  to  the  rate  at  the  time  and  place 
specified,  where  the  default  in  payment  was  made,  and  not  at  the 
time  the  judgment  for  the  recovery  of  the  sum  is  recorded.’5 

Sir  Thomas  Erskine,  who  delivered  the  judgment,  referred 
(p.  217)  to  Cash  v.  Kennion  (1905),  11  Ves.  314,  in  which  Lord 
Eldon  said:  “I  cannot  bring  myself  to  doubt,  that  where  a man 
agrees  to  pay  one  hundred  pounds  in  London  upon  the  1st  of  Janu- 
ary, he  ought  to  have  that  sum  there  on  that  day.  If  he  fails  in 
’that  contract,  wherever  the  creditor  sues  him,  the  law  of  that 
country  ought  to  give  him  just  as  much  as  he  would  have  had  if 
the  contract  had  been  performed;”  and  said  that,  according  to  that 
opinion,  “if  any  specific  time  and  place  had  been  fixed  by  the 
contract  of  the  parties  for  the  repayment,  then  the  rate  of  exchange 
at  the  time  and  place  specified  would  be  the  measure  of  the  amount 
to  be  recovered.” 

The  case  was  decided  as  it  was  because,  upon  a consideration 
of  the  facts,  the  conclusion  was  reached  that  the  debtor  had  en- 
gaged to  remit  the  money  which  he  had  received  towards  the  latter 
end  of  October,  1828,  and  the  case  was,  therefore,  one  falling  within 
the  principle  of  Cash  v.  Kennion. 
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In  Suse  v.  Pompe  (1860),  8 C.B.N.S.  538,  the  action  was  on  a 
bill  of  exchange  drawn  and  endorsed  in  England,  and  payable 
abroad,  which  had  been  dishonoured  by  the  acceptor’s  non- 
payment, and  it  was  held  that  the  holder  was  entitled  as  against 
the  drawer  to  the  amount  of  the  re-exchange,  that  is,  the  value,  at 
the  rate  of  exchange  on  the  day  of  the  dishonour,  of  the  sum  ex- 
pressed on  the  face  of  the  bill  in  the  currency  of  the  place  where  it 
was  payable,  with  interest  and  expenses. 

In  Cockerell  v.  Barber  (1810),  16  Ves.  461,  the  question  was  as 
to  how  payment  was  to  be  made  of  a legacy  in  a foreign  country 
and  coin,  and  it  was  held  by  Lord  Eldon  that  it  must  be  according 
to  current  value  of  the  coin  in  the  foreign  country  at  the  time  when 
the  legacy  was  to  be  paid. 

All  of  these  cases  were  referred  to  in  Manners  v.  Pearson  & 
Son,  [1898]  1 Ch.  581,  the  facts  of  which  were  that  the  defendants 
had  entered  into  a contract  with  Arthur  Duff  Morison,  whose 
personal  representative  the  plaintiff  was,  to  pay  him  monthly 
one  cent  in  Mexican  currency  per  cubic  metre  of  certain  excavation 
works  in  Mexico,  as  and  when  payment  should  be  received  by 
the  defendants  from  the  Mexican  authorities.  Morison  died  in 
1894,  and  his  personal  representative  was  not  appointed  until  1896. 
In  an  action  brought  in  June,  1896,  for  an  account,  the  Court,  on 
the  4th  November,  1897,  declared  that  the  plaintiff  was  entitled  to 
an  account  of  what  was  due  on  the  contract.  On  the  13th  Novem- 
ber of  that  year  the  defendants  delivered  an  account  shewing 
that  19,366  Mexican  dollars  were  due  to  the  plaintiff  on  the  31st 
August,  1896,  and  offered  to  pay  that  amount  in  Mexican  currency 
or  in  English  currency  at  the  rate  of  exchange  on  the  13th  Novem- 
ber, 1897.  This  offer  was  refused  by  the  plaintiff,  who  contended 
that  the  value  of  the  dollars  should  be  ascertained  at  the  several 
times  the  monthly  payments  became  due,  or  on  the  31st  August, 
1896.  It  was  held  by  a majority  of  the  Court  of  Appeal,  Vaughan 
Williams,  L.J.,  dissenting,  that  the  plaintiff  was  not  entitled  to 
have  the  Mexican  dollars  turned  into  English  money  until  the 
amount  due  on  taking  the  whole  account  was  ascertained. 
Vaughan  Williams,  L.J.,  was  of  opinion  that  the  contention  of  the 
plaintiff  was  well-founded.  After  referring  to  Scott  v.  Sevan  and 
Suse  v.  Pompe,  he  said  (p.  592) : “It  seems  plain  that  this  mode  of 
computing  the  value  of  foreign  currency  in  English  sterling”  (i.e., 
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the  mode  of  computing  adopted  in  these  cases),  “and  thus  con- 
verting the  one  currency  into  the  other,  is  based  upon  damages 
for  the  breach  of  contract  to  deliver  the  commodity  bargained  for 
at  the  appointed  time  and  place,  and,  if  this  is  so,  it  follows  that 
the  date  as  of  which  that  value  must  be  ascertained  is  the  date  of 
the  breach,  and  not  the  date  of  the  judgment;”  and  his  view  was 
(pp.  592,  593)  that  the  same  mode  of  computation  should  be 
adopted  in  a case  where  the  form  of  action  is  an  action  for  an 
account. 

The  later  English  cases  I shall  afterwards  refer  to. 

I have  found  seven  reported  cases  in  the  Courts  of  this  Province 
in  which  the  question  was  considered t 

Judson  v.  Griffin  (1863),  13  U.C.C.P.  350,  is  the  first  of  them. 
The  action  was  brought  to  recover  the  amount  of  a promissory 
note  made  and  payable  in  the  State  of  New  York.  It  was  shewn 
that  at  the  time  of  the  trial  exchange  was  50  per  cent,  in  favour  of 
Canada,  but  the  Court  said  (p.  355)  that  that  “was  not  evidence 
to  shew  that  such  was  the  case  when  the  note  became  due.” 

Crawford  v.  Beard  (1864),  14  U.C.C.P.  87,  is  the  next  case.. 
The  action  was  for  the  price  of  coal  which,  according  to  the  find- 
ing of  the  Court,  was  to  be  delivered  in  Cleveland  and  paid  for 
on  delivery.  The  defendants  paid  into  Court  the  amount  owing, 
calculating  it  according  to  the  rate  of  exchange,  which  was  much 
in  favour  of  Canada;  it  does  not  appear  as  of  what  date  the  calcu- 
lation was  made,  but  it  is,  I think,  to  be  inferred  that  it  was  of  the 
date  of  the  payment  into  Court.  The  defendants  succeeded;  and, 
delivering  the  judgment  of  the  Court,  Adam  Wilson,  J.,  quoted 
with  approval  the  passage  from  Story  to  which  I shall  afterwards 
refer.  This  case  was  also  before  the  Court  on  demurrer  (1863), 
13  U.C.C.P.  35. 

The  next  case  is  Morrell  v.  Ward  (1863),  10  Gr.  231,  a decision 
of  VanKoughnet,  C.  The  date  given  in  the  report  is  1863,  but  it 
is  clear  that  the  decision  was  pronounced  after  that  in  Crawford  v. 
Beard,  because  that  case  is  referred  to  and  approved.  The  action 
was  brought  on  a mortgage,  and  the  mortgage  money  was  payable 
in  “lawful  money  of  the  United  States  of  America,”  in  which 
country  both  the  mortgagor  and  mortgagee  lived.  The  decision 
of  the  Chancellor  (p.  233)  was  that  the  mortgagee  was  entitled  at 
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his  option  “to  take  his  money  according  to  the  value  of  the  current 
or  lawful  money  of  the  United  States  at  the  time  of  default  made, 
and  money  payable,  or  at  any  time  subsequently,  when  he  is  paid 
or  tendered  his  mortgage  money.” 

In  the  same  year,  1864,  White  v.  Baker,  15  U.C.C.P.  292,  was 
decided.  The  action  was  on  two  promissory  notes  made  in  Illinois 
and  payable  in  six  months  after  date.  The  defendant  tendered 
before  action,  and  paid  into  Court,  a sum  in  lawful  money  of  Can- 
ada, which  it  was  alleged  was  “at  the  time  aforesaid,”  which  I 
understand  to  have  meant  at  the  maturity  of  the  notes,  equal  to 
the  sum  claimed.  The  plaintiffs  demurred,  and  their  demurrer 
was  allowed  upon  a somewhat  technical  ground,  turning  upon  the 
language  of  the  plea.  Delivering  the  judgment  of  the  Court, 
Adam  Wilson,  J.,  said  that  the  plea  should  have  been  that  the  sum 
paid  into  Court  was  equal  to  a certain  sum  of  the  currency  of  the 
United  States.  He  also  criticised  the  statement  of  Westlake  as 
to  the  time  when  the  rate  of  exchange  is  to  be  determined,  and 
expressed  the  opinion  that  the  calculation  should  be  made  accord- 
ing to  the  rate  which  prevailed  when  the  notes  became  due. 

The  question  was  again  discussed  in  Stephens  v.  Berry  (1865), 
15  U.C.C.P.  548.  The  action  was  upon  a bill  of  exchange  payable 
in  New  York  “with  current  funds”  60  days  after  date,  and  it  was 
held  that  the  plaintiffs  were  entitled  to  recover  an  amount  equal 
to  the  value  of  the  sum  to  be  paid  at  the  place  of  payment  on  the 
day  the  payment  should  have  been  made,  with  interest. 

White  v.  Baker  was  followed  in  Massachusetts  Hospital  v. 
Provincial  Insurance  Co.  (1866),  25  U.C.R.  613,  which  was  an 
action  on  a covenant  entered  into  in  Toronto  to  pay  a sum  of  money 
in  New  York  on  a stated  day. 

Hooker  v.  Leslie  (1868),  27  U.C.R.  295,  is  the  last  of  these 
cases.  It  was  an  action  on  a promissory  note  payable  at  a place  in 
the  United  States  but  not  “not  otherwise  or  elsewhere.”  The 
defendant  pleaded  that  when  the  note  fell  due  treasury  notes  of 
the  United  States  Government  were  a legal  tender  in  payment  of 
all  notes;  that  $144.53  of  lawful  money  of  Canada  then  equalled 
in  value  treasury  notes  to  the  amount  of  the  note,  and  he  paid 
that  sum  into  Court.  It  was  held  that  the  note  was,  in  its  legal 
effect,  payable  generally,  and  that  the  plaintiff  was  entitled  to 
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recover  the  amount  of  the  note  in  Canadian  money.  In  stating 
the  opinion  of  the  Court,  Hagarty,  J.,  said  (p.  300): — 

“We  may  assume  that  if  this  contract  be,  as  the  defendant 
insists,  performable  in  the  foreign  country,  he  is  not  bound  to  pay 
more  than  an  amount  equal  to  the  foreign  currency  at  maturity.” 
It  will  be  observed  that  in  all  these  cases  the  money  was  pay- 
able at  a fixed  or  definite  time,  and  that  all  of  them,  except  two, 
were  upon  promissory  notes  or  bills  of  exchange,  the  rule  as  to 
which  is  settled,  and  is  that  the  rate  which  prevails  when  the  money 
is  payable  is  to  govern;  and  it  is  now  provided  by  sec.  163  of  the 
Bills  of  Exchange  Act,  R.S.C.  1906,  ch.  119,  that  that  is  to  be  the 
governing  rate  as  to  bills  drawn  out  of  but  payable  in  Canada, 
where  the  sum  payable  is  not  expressed  in  the  currency  of  Canada; 
and  it  is  also  provided  by  sec.  136  of  the  same  Act  that: — 

“In  the  case,  of  a bill  which  has  been  dishonoured  abroad 
. . . . the  holder  may  recover  from  the  drawer  or  any  en- 

dorser, and  the  drawer  or  an  endorser  who  has  been  compelled  to 
pay  the  bill  may  recover  from  any  party  liable  to  him,  the  amount 
of  the  re-exchange  with  interest  thereon  until  the  time  of  pay- 
ment.” 

This  was  the  law  before  the  Act,  and  depended  upon  the  custom 
of  merchants,  in  accordance  with  which  the  holder  of  a bill  payable 
in  a foreign  country  in  the  currency  of  that  country,  which  was 
dishonoured,  was  entitled  to  raise  there  the  exact  number  of  the 
pieces  of  the  foreign  currency  which  was  to  be  paid,  by  drawing 
and  negotiating  a cross-bill  payable  at  sight  on  his  British  customer 
for  as  much  English  money  as  would  produce  in  the  foreign  country 
the  exact  number  of  pieces  of  the  currency  at  the  rate  of  exchange 
on  the  date  of  the  dishonour. 

The  principle  upon  which  those  Judges  who  have  held  that  the 
date  at  which  in  all  cases  the  value  of  the  foreign  currency  is  to  be 
ascertained  is  the  time  when  payment  is  to  be  made,  is,  that  foreign 
currency  is  a commodity,  and  that  the  value  of  it  is  to  be  ascer- 
tained, as  in  cases  of  other  commodities,  as  of  the  time  when  it 
should  have  been  delivered. 

The  question  is  elaborately  discussed  in  Story’s  Conflict  of 
Laws,  8th  ed.,  p.  425  et  seq.  Referring  to  Scott  v.  Sevan,  it  is  said 
(p.  426) : “It  is  difficult  to  reconcile  this  case  with  the  doctrine  of 
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some  other  cases,”  and  reference  is  made  to  Lee  v.  Wilcocks 
(1819),  5 Serg.  & R.  (Pa.)  48.  In  that  case  the  payment  was  made 
in  Turkish  piastres,  and  it  was  held  to  be  the  settled  rule,  “where 
money  is  the  object  of  the  suit,  to  fix  the  value  according  to  the 
rate  of  exchange  at  the  time  of  the  trial.”  The  author  says  that: 
“It  is  impossible  to  say  that  a rule  laid  down  in  such  general  terms 
ought  to  be  deemed  of  universal  application;  and  cases  may  easily 
be  imagined  which  may  justly  form  exceptions;”  and  then  states 
what,  in  his  opinion,  the  proper  rule  is,  as  follows  (p.  426) 

“The  proper  rule  would  seem  to  be,  in  all  cases,  to  allow  that 
sum  in  the  currency  of  the  country  where  the  suit  is  brought,  which 
should  approximate  most  nearly  to  the  amount  to  which  the  party 
is  entitled  in  the  country  where  the  debt  is  payable,  calculated  by 
the  real  par,  and  not  by  the  nominal  par  of  exchange.” 

He  further  says  (p.  427)  that  consideration  must  be  had  as  to 
“the  place  where  the  money  is,  by  the  original  contract,  payable; 
for  wheresoever  the  creditor  may  sue  for  it,  he  is  entitled  to  have 
an  amount  equal  to  what  he  must  pay,  in  order  to  remit  it  to  that 
country.” 

It  is  then  pointed  out  (p.  428)  that  there  is  an  irreconcilable 
difference  in  some  of  the  authorities  on  the  subject. 

In  New  York  and  in  Massachusetts  the  rule  adopted  in  all 
cases  except  those  relating  to  bills  of  exchange  is  that  the  creditor 
is  entitled  to  recover  according  to  the  par  of  exchange,  and  not  the 
rate  of  exchange  necessary  to  remit  the  amount  to  the  foreign 
country. 

In  the  Circuit  Courts  of  the  United  States  the  opposite  doctrine 
has  been  maintained,  and  it  is  held  that  the  general  doctrine  is 
that  the  creditor  is  entitled  to  receive  the  full  sum  necessary  to 
replace  the  money  in  the  country  where  it  ought  to  have  been 
paid,  with  interest  for  the  delay. 

The  case  of  Pilkington  v.  Commissioners  for  Claims  on  France 
(1821),  2 Knapp  7,  and  the  opinions  of  foreign  jurists  are  referred 
to.  In  the  Pilkington  case  the  question  was  as  to  the  amount  which 
the  French  Government  ought  to  pay  under  the  following  circum- 
stances. That  Government  had  confiscated  all  debts  due  by  the 
subjects  of  France  to  the  subjects  of  Great  Britain.  The  decree 
of  confiscation  was  afterwards  repealed.  After  the  repeal,  the 
debtor  paid  into  the  French  treasury,  in  the  name  of  his  creditor, 
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the  amount  of  his  debt,  calculated  in  the  currency  of  the  time  of 
payment,  which  was  much  depreciated  since  the  debtor  had 
acknowledged  his  indebtedness  before  the  proper  authorities.  The 
British  Government  had  entered  into  a treaty  with  France,  by 
which  that  country  was  to  make  compensation  for  all  undue 
confiscations  and  sequestrations,  and  the  question  was  as  to  how 
the  amount  which  was  to  be  paid  was  to  be  calculated.  What  was 
decided  was  that  the  calculation  must  be  made  as  of  the  date  of 
the  debtor’s  declaration,  the  ground  of  the  decision  being  that 
the  case  was  to  be  treated,  not  as  a case  between  debtor  and 
creditor,  but  of  reparation  by  a wrongdoer.  No  opinion  was 
expressed  as  to  what,  as  between  the  debtor  and  the  creditor, 
would  have  been  the  latter’s  right,  although  that  subject  was 
discussed. 

The  rule  suggested  by  Story  does  not  touch  the  question  with 
which  we  have  to  deal,  viz.,  as  of  what  date  is  the  calculation  to 
be  made? 

I have  already  referred  to  what  was  decided  in  Lee  v.  Wilcocks. 
The  rule  applied  in  that  case  was  adopted  and  applied  by  the 
Supreme  Court  of  Wisconsin  in  Hawes  v.  Woolcock  (1870),  26 
Wis.  629,  which  was  an  action  on  a promissory  note  made  in 
Canada  and  payable  in  Canadian  currency.  Paine,  J.,  delivering 
the  judgment  of  the  Court,  said  (pp.  635,  636) : — 

“Perhaps  a strict  application  of  logical  reasoning  to  the  question 
would  lead  to  the  result  that  the  premium  should  be  estimated  at 
the  rate  when  the  note  fell  due  . . . but  in  view  of  these 

uncertainties  and  fluctuations  in  the  rate,  upon  grounds  of  public 
policy  as  well  as  for  its  tendency  to  do  as  complete  justice  between 
the  parties  as  is  possible,  we  have  come  to  the  conclusion  that  the 
true  rule  in  such  cases  is  to  give  judgment  for  such  an  amount  as 
will,  at  the  time  of  the  judgment,  purchase  the  amount  due  on  the 
note  in  the  funds  or  currency  in  which  ic  is  payable.” 

The  disposition  of  the  appeal  has  been  delayed  because  of  the 
importance  of  the  question  to  be  determined  and  of  there  being 
no  means  by  which  our  decision  could  be  reviewed  by  a higher 
Court,  in  the  hope  that  the  law  might  be  authoritatively  declared 
by  the  English  Courts  in  cases  pending  in  that  country. 

Although  it  cannot  be  said  that  the  law  applicable  to  the  facts 
of  such  a case  as  the  one  at  bar  has  yet  been  authoritatively 
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declared,  enough  has  been  decided  to  enable  us  to  dispose  of  the 
appeal. 

Since  the  appeal  was  argued,  six  cases  bearing  upon  the  question 
have  been  decided  in  England. 

The  first  of  them  is  J.  A.  Kirsch  and  Co.  v.  Allen  Harding  and 
Co.  Limited,  [1919]  W.N.  301,  36  Times  L.R.  59,  122  L.T.R.  159, 
a decision  of  Roche,  J. ; the  next  Di  Ferdinando  v.  Simon  Smits  & 
Co.,  [1920]  2 K.B.  704,  a decision  of  the  same  Judge,  affirmed  by 
the  Court  of  Appeal,  [1920]  3 K.B.  409;  then  Barry  v.  Van  den 
Hark,  [1920]  2 K.B.  709,  a decision  of  Bailhache,  J.,  followed  by 
Lebeaupin  v.  Crispin,  [1920]  2 K.B.  714,  a decision  of  McCardie,  J.; 
then  The  Volturno , [1920]  P.  447,  a decision  of  Hill,  J.;  and  lastly 
Cohn  v.  Boulken  (1920),  36  Times  L.R.  767,  a decision  of  Acton,  J. 

All  of  these,  except  The  Volturno  and  the  Cohn  case,  were  cases 
in  which  the  plaintiffs  were  entitled  to  unliquidated  damages  for 
breaches  of  contract,  and,  except  in  the  Kirsch  case,  it  was  held 
that  the  amount  in  English  money  which  they  were  entitled  to 
recover  was  the  equivalent  of  the  foreign  currency,  calculated 
according  to  the  rate  of  exchange  prevailing  at  the  date  of  the 
breach.  In  the  Volturno  case  the  damages  to  be  assessed  were 
damages  arising  from  a collision  between  two  vessels,  and  the 
same  rule  was  applied. 

In  the  Di  Ferdinando  case  the  plaintiff,  who  carried  on  business 
in  Milan,  Italy,  purchased  in  England  25  tons  of  sodium  sulphide, 
and  the  defendants,  a firm  of  shipping  agents  and  shippers,  con- 
tracted to  carry  the  sulphide  for  the  plaintiff  and  to  deliver  it  to 
him  in  Milan  on  the  10th  February,  1919.  The  defendants  failed 
to  deliver  the  sulphide.  The  learned  Judge  fixed  the  value  of  the 
sulphide  on  the  10th  February,  1919,  at  190  lire  per  100  pounds 
and  held  that  the  amount  for  which  judgment  was  to  be  entered 
was  to  be  determined  according  to  the  rate  of  exchange  prevailing 
on  that  day,  and,  as  I have  said,  his  ruling  was  affirmed  by  the 
Court  of  Appeal. 

This  ruling,  in  my  judgment,  should  be  taken  to  be  correct. 
The  basis  of  it  was  that  what  the  plaintiffs  had  lost  was  what  it 
would  have  cost  them  on  the  10th  February,  1919,  to  replace  the 
goods  that  the  defendants  had  failed  to  deliver,  a,nd  it  was  held 
that  it  followed  that,  if  that  was  190  lire  per  100  pounds,  the  amount 
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of  the  loss  expressed  in  terms  of  English  money  was  the  equivalent 
of  the  Italian  currency  ascertained  according  to  the  rate  of  exchange 
prevailing  on  that  day. 

It  must  be  admitted  that  some  anomalous  result  may  follow 
from  this  conclusion.  The  exchange  on  the  10th  February,  1919, 
and  for  a considerable  period  after  that  day,  was  31  lire  to  the 
pound,  but  it  was  at  the  date  of  the  trial  62  lire  to  the  pound. 
Had  the  defendants  before  action  tendered  to  the  plaintiffs  in 
Italy  the  number  of  lire  they  were  liable  to  pay,  and  pleaded  the 
tender  and  paid  into  Court  the  equivalent  in  English  money 
according  to  the  exchange  on  the  date  of  the  tender,  they  would 
have  been  entitled  to  succeed  in  the  action;  or,  again,  if  they  had 
been  sued  in  Italy,  judgment  would  have  passed  against  them  for 
the  190  lire  per  100  kilos,  and  they  could  have  satisfied  the  judg- 
ment by  paying  that  sum  in  lire,  so  that  in  each  of  these  cases  the 
plaintiffs  would  have  received  just  one  half  of  the  sum  for  which 
they  recovered  judgment. 

However,  as  far  as  a decision  of  the  Court  of  Appeal  may  be 
said  to  settle  the  law,  the  law  as  applicable  to  such  cases  as  these 
is  settled,  and  in  a similar  case  I think  that  a Divisional  Court  of 
this  Province  should  follow  the  Di  Ferdinando  case. 

That,  however,  does  not  dispose  of  the  question  which  we  have 
to  decide.  The  respondent’s  claim  is  not  for  the  recovery  of 
unliquidated  damages  for  breach  of  a contract,  but  he  is  suing  for 
a debt  owing  to  him  for  services  performed  by  him  for  the  appel- 
lant; and  the  principle  of  the  decision  in  the  Di  Ferdinando  case 
has,  in  my  opinion,  no  application. 

In  the  Lebeaupin  case,  McCardie,  J.,  seems  to  consider  that 
there  may  be  a different  rule  from  that  which  he  applies  where 
the  claim  is  for  a liquidated  sum  ([1920]  2 K.B.  at  p.  725),  and  on 
p.  723,  referring  to  Story  on  the  Conflict  of  Laws  (secs.  308  to 
312),  he  said:  “Story  does  not  appear  to  distinguish  between  non- 
payment of  a debt  and  non-payment  of  ordinary  damages  for 
breach  of  contract.” 

Roche,  J.,  in  the  Di  Ferdinando  case,  referring  to  cases  that  had 
been  cited,  said  ([1920]  2 K.B.  at  p.  708)  : “These,  however,  were 
all  cases  where  the  defendant  was  indebted  to  the  plaintiff  in  a 
sum  of  money  in  foreign  currency,  and  the  question  to  be  solved 
was  what  sum  in  English  money  was  to  be  paid  to  satisfy  that  sum 
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of  money  in  foreign  currency.  It  seems  to  me  that  the  conclusion 
is  natural  if  not  inevitable  that  the  rate  of  exchange  at  the  time  of 
suit  or  judgment  must  be  the  rate  to  be  adopted  in  such  circum- 
stances.” 

In  the  Di  Ferdinando  case  the  observations  of  Scrutton,  L.J. 
([1920]  3 K.B.  at  p.  416),  seems  to  indicate  that  he  entertains  the 
same  opinion.  He  is  there  reported  to  have  said: — 

“In  some  cases  of  non-payment  of  money  the  plaintiff  recovers 
interest  by  agreement;  in  other  cases,  where  there  is  no  agreement 
for  payment  of  interest,  and  the  case  cannot  be  brought  within 
any  statute  giving  a right  to  interest,  interest  may  yet  be  awarded 
by  way  of  damages  for  the  failure  to  pay  on  the  agreed  day  . . . 

It  occurred  to  me  it  might  possibly  be  that  subsequent  variation 
in  the  exchange  could  be  included  in  the  damages,  in  the  nature  of 
interest.  I have  been  unable  to  find  that  interest  by  way  of  dam- 
ages has  ever  been  allowed  to  cover  alteration  in  the  exchange,  and 
counsel  have  also  been  unable  to  find  any  such  case.  I think  the 
reason  is  the  one  that  I have  already  given — namely,  that  those 
damages  are  too  remote.  The  variation  of  exchange  is  not  suf- 
ficiently connected  with  the  breach  as  to  be  within  the  contempla- 
tion of  the  parties.” 

Cohn  v.  Boulken  was  an  action  on  a cheque  for  7,680  Paris 
francs,  and  Acton,  J.,  held  that  the  rule  as  to  the  conversion  of 
foreign  currency  into  sterling  in  actions  of  debt  differed  from  the 
rule  in  actions  for  damages,  and  that  the  plaintiff  was  entitled  to 
the  sterling  equivalent  for  the  7,680  francs  at  the  rate  of  exchange 
on  the  day  of  the  trial. 

This  ruling  is  contrary  to  the  opinion  I have  expressed  as  to  the 
effect  of  the  Bills  of  Exchange  Act  and  the  custom  of  merchants; 
but,  if  correct,  it  is  d fortiori  that  the  rule  is  applicable  to  the 
claim  for  which  the  respondent  is  suing  in  the  case  at  bar. 

My  conclusion  is  that  the  value  of  the  2,000  francs  owed  to  the 
respondent,  not  being  damages  for  breach  of  a contract,  and 
not  being  money  payable  at  a fixed  time  and  place,  must  be 
determined  according  to  the  rate  of  exchange  which  prevailed 
when  judgment  was  pronounced  in  the  Court  below,  and  that  with 
that  variation  the  judgment  should  be  affirmed 

If  the  parties  are  unable  to  agree  as  to  what  that  rate  was,  the 
case  may  be  spoken  to  before  a member  of  this  Court. 

14 — 49  o.l.e 
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I would  leave  each  party  to  bear  his  own  costs  of  appeal. 

Maclaren  and  Ferguson,  JJ.A.,  agreed  with  Meredith, 
C.J.O. 

Magee,  J.A. : — In  1912  and  1913,  when  the  plaintiff’s  services 
were  retained  and  performed,  he  resided,  as  since  and  still,  in 
France;  and  the  defendant  then  and  since  resided  in  Ontario. 
The  defendant  by  letter  and  verbally  instructed  Mr.  Bisaillon,  a 
member  of  the  Quebec  Bar,  to  retain  the  plaintiff,  an  advocate,  to 
act  for  the  defendant  on  the  taking  of  evidence  in  France  under  a 
commission  issued  in  a prosecution  then  pending  against  the 
defendant  in  Ontario.  The  plaintiff’s  charge  was  made  in  francs, 
and  the  defendant  had  been  frequently  asked  in  1913  and  1914 
to  pay  the  amount,  2,000  francs,  or  rather  its  equivalent,  $400. 
When,  after  the  war  began,  and  in  the  plaintiff’s  absence  with  his 
regiment,  the  account  was  rendered,  the  previous  equivalent, 
$400,  was  placed  opposite  the  sum  of  2,000  francs.  And  it  is 
significant  that  the  mistaken  contention  of  the  defendant  at  the 
trial  was  that  a sum  of  $600  which  he  had  paid  to  Mr.  Bisaillon 
in  1913,  as  the  equivalent  of  3,000  francs,  was  for  these  services 
of  the  plaintiff. 

The  defendant  being  resident  in  Ontario,  and  this  being  a 
simple  contract  liability,  not  evidenced  by  a document  such  as  a 
bond  or  bill  of  exchange,  it  was  an  asset  situate  in  the  country  of 
the  debtor,  in  which  it  could  be  recovered  and  enforced : Dicey  on 
Conflict  of  Laws,  1st  ed.,  pp.  318,  319.  Being  an  Ontario  asset 
and  payable  here,  the  amount  actually  due  and  recoverable  here 
was  at  that  time,  in  round  numbers,  $400.  It  has  ever  since 
remained  an  Ontario  asset,  and  I see  no  reason  why  it  should  be 
reduced  in  the  Courts  of  Ontario,  especially  when  the  real  reason 
for  any  reduction  is  a change  in  the  law  of  France  whereby  pay- 
ment in  gold  there  can  no  longer  be  enforced. 

It  is,  1 think,  the  result  of  the  cases  that  if,  instead  of  the 
plaintiff’s  claim  being  for  a specific  sum  for  services,  he  were 
entitled  to  damages,  those  damages  would  be  assessed  here  at  the 
rate  of  exchange  existing  when  the  damage  accrued.  I am  unable 
to  understand  any  principle  upon  which  a sum  payable  on  the  1st 
July,  1913,  for  a debt,  should  be  treated  in  any  different  way  from 
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plaintiffs,  subcontractors  and  lien-holders,  entitled  to  enforce 
the  like  sum  then  payable  for  damages,  and  the  less  so  when  one 
considers  that,  though  the  plaintiff  claimed  a specific  sum  for  his 
services,  it  was  open  to  the  defendant  to  dispute  the  amount  and 
have  it  reduced  if  he  could  to  the  proper  quantum  meruit — and 
that  it  would  formerly  have  been  recoverable  in  an  action  of 
assumpsit,  which  was  really  an  action  on  the  case,  in  which  the 
amount  was  awarded  strictly  and  only  as  damages. 

I would  dismiss  the  defendant’s  appeal. 


App.  Div. 
1921 
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Farah. 
Magee,  J.A. 


Judgment  below  varied  (Magee,  J.A.,  dissenting) . 


[APPELLATE  DIVISION.] 
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St.  Clair  Construction  Co.  Limited  v.  Farrell. 


Jan.  31. 


Mechanics'  Liens — Claim  of  Materialmen — Last  Delivery  of  Materials — 
Registration  of  Claim  of  Lien — Registration  of  Certificate  of  Proceedings 
Taken — Time — Expiry  of  Lien — Abandonment — Extension  of  Time- — 
Mechanics  and  Wage-Earners  Lien  Act,  secs.  22  ( 1 ),  (5),  24,  — Appeal 

— Costs. 

The  plaintiffs,  claiming  a lien  under  the  Mechanics  and  Wage-Earners  Lien 
Act  for  materials  furnished  to  the  contractor  for  the  erection  of  a building, 
had  made  their  last  delivery  of  materials  on  the  4th  October,  1917;  they 
registered  their  claim  for  lien  on  the  8th  January,  1918,  and  on  the  23rd 
May,  1918.  a certificate  that  proceedings  had  been  taken.  No  period  of 
credit  was  stated  in  the  registered  claim  for  lien : — 

Held,  that  under  sec.  25  of  the  Act  the  lien  had  expired  before  the  registration 
on  the  8th  January,  and  the  plaintiffs’  claim  was  barred  by  the  statute. 

Held,  also,  that  the  certificate  was  out  of  time  under  sec.  24,  as  the  90  days 
from  the  last  delivery  of  materials  and  the  30  days  after  registration  (if 
sec.  22  (5)  applied)  expired  long  before  the  23rd  May,  1918. 

The  question  whether  the  contractor  had  abandoned  the  work  was  not  material, 
because  sec.  22  (1)  applies  only  to  extend  the  time  for  the  registration  of 
the  lien,  and  not  to  the  taking  of  proceedings. 

The  judgment  of  a Referee  maintaining  the  plaintiffs’  lien  was  set  aside  on 
the  appeal  of  the  building-owners,  but  no  costs  of  the  appeal  were  allowed, 
as  the  value  of  the  work  done  and  material  supplied,  including  what  the 
plaintiffs  furnished,  appeared  to  have  been  in  excess  of  payments  made 
when  the  appellants  took  over  the  work  from  the  contractor,  and  the 
appellants  by  the  judgment  on  the  appeal  escaped  a large  liability. 


An  appeal  by  the  defendants  Robert  C.  Hamilton  and  Charles 
D.  Daniels,  the  owners,  from  the  judgment  of  Mr.  F.  J.  Roche, 


202 


App.  Div. 
1921 

St.  Clair 
Construc- 
tion Co. 
Limited 
v. 

Farrell. 


ONTARIO  LAW  REPORTS.  [vol. 

Referee,  acting  as  Assistant  Master  in  Ordinary,  holding  the 
their  lien  under  the  Mechanics  and  Wage-Earners  Lien  Act, 
R.S.O.  1914,  ch.  140,  for  $529  and  costs,  by  sale  of  the  property, 
in  default  of  payment  into  Court  of  that  amount  by  the  appellants. 

November  11,  1920.  The  appeal  was  heard  by  Meredith, 
C.J.O.,  Magee,  Hodgins,  and  Ferguson,  JJ.A. 

H.  P.  Edge,  for  the  appellants,  argued  that  there  had  been  a 
clear  and  definite  abandonment  of  the  contract  by  the  defendant 
Farrell,  the  contractor.  The  plaintiffs’  lien  had  not  been  registered 
in  time ; the  action  to  enforce  the  lien  had  not  been  commenced  in 
time;  and  the  lien  accordingly  had  ceased  to  exist.  Under  the 
contract  between  the  plaintiffs  and  Farrell,  the  plaintiffs  were 
bound  to  supply  the  material,  but  Farrell  was  not  bound  to  order: 
Leake  on  Contracts,  6th  ed.,  p.  22;  Regina  v.  Demers,  [1900] 
A.C.  103;  Great  Northern  R.W.  Co.  v.  Witham  (1873),  L.R.  9 
C.P.  16;  Ontario  Paving  Brick  Co.  v.  Bishop  (1903),  2 O.W.R.  1063. 

G.  H.  Gilday,  for  the  defendant  Farrell,  respondent,  submitted 
his  rights  to  the  Court. 

Alexander  MacGregor,  for  the  plaintiffs,  respondents,  contended 
that  the  contract  was  a continuous  one,  which  had  not  yet  been 
completed;  that  the  lien-rights  survived  until  after  30  days 
from  completion,  unless  there  was  abandonment  (which  he  con- 
tended there  was  not  here) ; and  that,  therefore,  the  respondents 
were  within  time  in  registering  their  lien. 

Edge,  in  reply,  referred  to  McManus  v.  Rothschild  (1911), 
25  O.L.R.  138. 

January  31,  1921.  The  judgment  of  the  Court  was  read  by 
Hodgins,  J.A.: — Appeal  by  the  owners  from  the  judgment  of 
Mr.  Roche,  acting  Assistant  Master  in  Ordinary,  as  Referee, 
dated  the  5th  February,  1920,  holding  the  respondents  entitled 
to  enforce  their  lien  for  $529.25  and  costs,  by  sale  of  the  property, 
in  default  of  payment  into  Court  of  that  amount  by  the  appellants. 
The  contractor  Farrell  is  primarily  liable  to  pay  this  sum.  The 
judgment  orders  him  to  pay  only  the  deficiency,  if  any,  after 
sale.  The  contract  was  not  completed  by  Farrell,  but  was  taken 
over  by  the  appellants  and  finished  at  a loss,  having  regard  to  the 
payments  made  to  the  contractor. 
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The  material  dates  are  as  follows  :• — 

Lien  registered  the  8th  January,  1918;  certificate  of  proceedings 
having  been  taken,  registered  the  23rd  May,  1918;  last  delivery 
of  materials  on  the  4th  October,  1917. 

Section  25  of  the  Mechanics  and  Wage-Earners  Lien  Act, 
R.S.O.  1914,  ch.  140,  provides  as  follows: — 

“If  there  is  no  period  of  credit,  or  if  the  date  of  the  expiry  of 
the  period  of  credit  is  not  stated  in  the  claim  so  registered,  the  lien 
shall  cease  to  exist  upon  the  expiration  of  90  days  after  the  work 
or  service  &as  been  completed  or  materials  furnished  or  placed, 
unless  in  the  meantime  an  action  is  commenced  and  a certificate 
thereof  registered  as  provided  by  section  23. ;; 

Under  this  provision,  there  being  no  period  of  credit  stated 
in  the  registered  claim  of  lien,  the  lien  would  expire  early  in 
January,  1918,  and  so  the  respondents’  claim  is  barred  by  the 
statute. 

Section  24  is  as  follows: — 

“(1)  Every  lien  for  which  a claim  has  been  registered  shall 
absolutely  cease  to  exist  on  the  expiration  of  90  days  after  the 
work  or  service  has  been  completed  or  materials  have  been  furnished 
or  placed,  or  after  the  expiry  of  the  period  of  credit,  where  such 
period  is  mentioned  in  the  claim  for  lien  registered,  or  in  the 
cases  provided  for  by  sub-section  5 of  section  22,  on  the  expiration 
of  30  d^ays  from  the  registration  of  the  claim,  unless  in  the  mean- 
time an  action  is  commenced  to  realise  the  claim  or  in  which  the 
claim  may  be  realised  under  the  provisions  of  this  Act,  and  a 
certificate  is  registered  as  provided  by  the  next  preceding  section. 

“(2)  Where  the  period  of  credit  mentioned  in  the  claim  for 
lien  registered  has  not  expired  it  shall  nevertheless  cease  to  have 
any  effect  on  the  expiration  of  6 months  from  the  registration  or 
any  registration  thereof  if  the  claim  is  not  again  registered  within 
that  period,  unless  in  the  meantime  an  action  is  commenced  and  a 
certificate  thereof  has  been  registered  as  provided  by  sub-section 
1.” 

Under  this  section  the  registered  lien  expires  in  case  a certifi- 
cate of  proceedings  having  been  taken  has  not  been  registered 
(1)  90  days  after  completion  or  after  the  furnishing  of  materials 
or  after  the  expiry  of  the  period  of  credit  if  mentioned  in  the 
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registered  lien;  (2)  30  days  after  registration  of  the  lien  where 
it  has  been  registered  under  sec.  22,  sub-sec.  5,  which  states  the 
time  for  registration  when  an  architect,  etc.,  refuses  a final  cer- 
tificate. 

The  certificate  here  was  out  of  time  under  this  section,  as 
the  90  days  from  the  last  delivery  of  materials  and  the  30  days 
after  registration  (if  sec.  22,  sub-sec.  5,  applies)  expired  long  before 
the  23rd  May,  1918. 

The  question  of  abandonment  is  not  material,  as  sec.  22, 
sub-sec.  1,  only  applies  to  extend  the  time  for  the  registration  of 
the  lien,  and  not  to  the  taking  of  proceedings. 

The  appeal  must  be  allowed  and  the  judgment  vacated  and  set 
aside,  the  case  remitted  to  the  learned  Referee  to  enter  judgment 
against  the  contractor  pursuant  to  sec.  49,  for  the  appellants,  for 
$50  damages  for  non-completion  as  per  the  Referee’s  reasons  for 
judgment,  and  for  the  respondents  against  the  contractor  for  their 
claim  and  costs;  no  costs  of  the  appeal,  as  the  value  of  the  work 
done  and  material  supplied,  including  what  the  respondents 
furnished,  appears  to  have  been  in  excess  of  payments  made 
when  the  appellants  intervened,  and  they  escape  by  this  judgment 
from  a very  large  liability. 


Appeal  allowed. 
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[APPELLATE  DIVISION.] 


House  Repair  and  Service  Co.  Limited  v.  Miller. 


Contract — Building  Contract — Remodelling  of  Old  Houses — “Putting  Properties 
in  First  Class  Shape” — Substantial  Performance  of  Contract — Deductions 
for  Defects — Acceptance  by  Building  Owner — Finding  of  Referee — Personal 
Inspection  of  Work — Appeal — Extras — Recovery  upon  Contract,  Subject 
to  Deductions — Satisfaction  of  Owner — Reasonable  Conduct — Proceeding 
under  Mechanics  and  Wage-Earners  Lien  Act — Powers  of  Referee — 
Employment  of  Architect  to  Report — Rule  268 — Sec.  34  of  Act — Suggested 
Amendment. 

Actions  relating  to  the  faulty  execution  of  building  contracts,  where  the 
volume  of  evidence  taken  is  large,  are  an  enormous  and  unnecessary  expense 
to  the  parties,  and  result  in  a disproportionate  length  of  time  being  devoted 
to  them  by  the  Court,  under  conditions  which  can  never  be  satisfactory 
owing  to  the  nature  of  the  actions.  They  ought  to  be  dealt  with  under  Rule 
268  (as  was  suggested  in  Brazeau  v.  Wilson  (1916),  36  O.L.R.  396),  by 
obtaining  the  assistance  of  architects  or  engineers  'and  acting  upon  their 
certificates.  There  is  some  doubt,  notwithstanding  sec.  34  of  the  Mechanics 
and  Wage-Earners  Lien  Act,  R.S.O.  1914,  ch.  140,  whether  the  Referee 
in  the  trial  of  a proceeding  to  enforce  a lien  under  that  statute,  can  act  under 
Rule  268;  and  that  doubt  should  be  removed  by  amending  the  statute. 

The  plaintiff  company  asserted  a lien  pursuant  to  the  statute  for  work 
done  under  a contract  for  putting  three  old  houses  “in  first  class  shape:” — 
Held,  that  “putting  these  properties  in  first  class  shape”  must  have  reference 
to  their  capacity  for  taking  on  repairs,  which  could  be  only  those  which 
their  aged  condition  permitted. 

The  finding  of  the  Referee,  upon  contradictory  evidence,  that  the  contract  had 
been  substantially  performed  by  the  plaintiff  company,  with  some  excep- 
tions, and  that  the  work  had  been  accepted  by  the  defendant,  the  owner 
of  the  houses,  could  not  be  interfered  with  upon  appeal,  founded  as  it  was 
upon  his  judgment  of  the  value  of  the  testimony  and  upon  a personal 
inspection  of  the  work  in  the  presence  of  both  parties. 

Upon  the  evidence,  certain  extras  were  properly  allowed  by  the  Referee. 

The  work  called  for  by  the  contract  having  been  substantially  completed,  and 
the  defects  appraised  and  deductions  therefor  made  by  the  Referee,  no 
definite  written  complaint  having  been  made  by  the  defendant  until  18 
months  had  passed,  and  the  houses  having  been  taken  possession  of  before 
completion  and  well  rented,  the  principle  of  Munro  v.  Butt  (1858),  8 E.  & B. 
738,  could  not  be  applied,  and  the  plaintiff  company  was  entitled  to  recove 
upon  the  contract,  subject  to  the  deductions,  notwithstanding  the  defects. 
H.  Dakin  & Co.  Limited  v.  Lee,  [1916]  1 K.B.  566,  followed. 

The  stipulation  in  the  contract  that  the  work  should  be  done  to  the  entire 
satisfaction  of  the  owner  referred  only  to  additional  items,  and  was  subject 
to  the  condition  that  approval  should  not  be  unreasonably  withheld. 

Appeal  by  the  defendant,  the  owner,  from  the  judgment  of 
Mr.  F J.  Roche,  Acting  Assistant  Master  in  Ordinary,  as  Referee, 
in  an  action  by  the  contractor  against  the  building  owner  to 
enforce  a mechanic’s  lien. 

By  the  judgment  it  was  found  that  the  plaintiff  company 
was  entitled  to  be  paid  $1,386.80,  with  interest  from  the  16th 
May,  1918,  and  costs. 


1921 
Jan.  31 
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The  sum  of  $1,386.80  was  made  up  of  the  contract-price  for 
remodelling  houses  Nos.  114,  116,  and  118,  D’Arcy  street , Toronto, 
$1,500,  and  $526.80  for  extras,  less  the  sum  of  $140,  which  the 
Referee  deducted  for  defects  and  omissions. 

November  23  and  24,  1920.  The  appeal  was  heard  by  Mere- 
dith, C.J.O.,  Maclaren,  Magee,  Hodgins,  and  Ferguson,  JJ.A. 

D.  L.  McCarthy,  K.C.,  and  J.  Singer,  for  the  appellant.  The 
contract  provided  that  the  houses  were  to  be  put  in  first  class 
condition,  to  the  entire  satisfaction  of  the  appellant;  and  if,  upon 
the  evidence,  it  can  be  shewn  that  the  appellant  did  not  unreason- 
ably withhold  his  approval,  the  contract  was  not  fulfilled  by  the 
plaintiff  company:  Hudson  on  Building  Contracts,  4th  ed., 

vol.  1,  pp.  357,  358,  360;  Smith  v.  Sadler  (1880),  6 Viet.  L.R.  (L.)  5; 
Stadhard  v.  Lee  (1863),  3 B.  & S.  364.  In  H.  Dakin  & Co.  Limited 
v.  Lee,  [1916]  1 K.B.  566,  Pickford,  L.J.,  at  p.  582,  said  that  the 
defendant  was  entitled  “to  deduct  such  an  amount  as  is  sufficient 
to  put  the  insufficiently  done  work  into  the  condition  in  which 
it  ought  to  have  been  according  to  the  contract.”  In  the  Dakin 
case,  the  defects  were  found  to  be  trivial  and  in  no  way  an  evasion 
of  the  contract.  Here  there  was  “a  serious  and  substantial  failure 
to  perform  the  contract  in  material  and  important  aspects:” 
Simpson  v.  Ruheck  (1911),  3 O.W.N.  577,  at  p.  578.  See  also 
Sherlock  v.  Powell  (1899),  26  A.R.  407;  Burton  v.  Hookwith  (1919), 
45  O.L.R.  348,  48  D.L.R.  339. 

B.  N.  Davis  and  F.  A.  A.  Campbell,  for  the  plaintiff  company, 
respondent,  contended  that  this  case  came  directly  under  the 
decision  in  the  Dakin  case,  [1916]  1 K.B.  566;  see  especially  pp. 
569,  573,  576,  578,  579;  and  the  head-note:  “Where  a builder 
has  supplied  work  and  labour  for  the  erection  or  repair  of  a house 
under  a lump  sum  contract,  but  has  departed  from  the  terms  of  the 
contract,  he  is  entitled  to  recover  for  his  services,  unless  (1)  the 
work  done  by  him  has  been  of  no  benefit  to  the  owner;  (2)  the  work 
he  has  done  is  entirely  different  from  the  work  which  he  has 
contracted  to  do;  or  (3)  he  has  abandoned  the  work  and  left  it 
unfinished.”  A substantial  compliance  with  the  terms  of  the 
contract  is  sufficient:  Diebel  v.  Stratford  Improvement  Co.  (1917), 
38  O.L.R.  407,  at  pp.  411,  412.  The  Dakin  case  was  followed  in 
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the  Diebel  case  and  in  Taylor  Hardware  Co.  v.  Hunt  (1917),  39 
O.L.R.  85,  at  p.  88,  and  Burton  v.  Hookwith , supra. 

McCarthy , K.C.,  in  reply,  discussed  some  of  the  cases  already 
cited,  and  relied  on  the  rule  laid  down  in  Munro  v.  Butt  (1858), 
8 E.  & B.  738,  which  is  the  foundation-case. 

January  31,  1921,  The  judgment  of  the  Court  was  read  by 
Hodgins,  J.A.  (after  briefly  stating  the  facts  as  above): — The 
argument  before  us  was  followed  by  lengthy  written  references  to 
the  evidence,  which  dealt  not  only  with  the  case  generally,  but 
traced  up  each  item  of  defect  or  shortcoming,  small  or  large,  in 
great  detail  and  with  extreme  care.  It  is  a pertinent  observation 
that  actions  relating  to  the  faulty  execution  of  building  contracts, 
where  the  parties  indulge  in  evidence  running  to  over  400  pages, 
are  an  enormous  and  unnecessary  expense  to  them,  and  result  in 
a disproportionate  length  of  time  being  devoted  to  them  by  the 
Court,  under  conditions  which  can  never  be  satisfactory  owing  to 
the  nature  of  the  case.  They  ought  to  be  dealt  with  under  Rule 
268*,  and  I am  glad  to  find  that  this  suggestion  has  been  already 
made  by  the  Chief  Justice  of  the  Common  Pleas  in  Brazeau  v. 
Wilson  (1916),  36  O.L.R.  396,  30  D.L.R.  378,  also  a case  under  the 
Mechanics  and  Wage-Earners  Lien  Act,  R.S.O.  1914,  ch.  140. 
There  is  some  doubt,  notwithstanding  sec.  34f  of  that  Act,  whether 
the  Referee  can  act  under  Rule  268.  It  would  be  well,  in  my 
opinion,  if  this  doubt  were  resolved  by  the  granting  of  explicit 
power  to  the  Referee  in  this  direction,  so  as  to  obviate  the  expense 
and  annoyance  occasioned  in  these  cases  by  the  present  mode  of 
inquiry.  The  Mechanics  and  Wage-Earners  Lien  Act  should  be 
so  amended  as  to  permit  the  interposition  of  architects  or  engineers, 
appointed  by  the  Court  to  report  to  the  Referee,  instead  of  requir- 
ing him  to  spend  days  in  listening  to  descriptions  and  discussions 

*268.  The  Court  may  obtain  the  assistance  of  merchants,  engineers* 
accountants,  actuaries  or  scientific  persons,  in  such  way  as  it  thinks  fit,  the 
better  to  enable  it  to  determine  any  matter  of  fact  in  question  in  any  cause 
or  proceeding,  and  may  act  on  the  certificate  of  such  persons. 

t34.  The  Master  in  Ordinary,  the  Local  Masters,  Official  Referees,  and 
the  Judges  of  the  County  and  District  Courts,  in  addition  to  their  ordinary 
powers,  shall  have  all  the  jurisdiction,  powers  and  authority  of  the  Supreme 
Court  to  try  and  completely  dispose  of  the  action  and  all  questions  arising 
L herein. 
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about  conditions  and  operations  which  can  only  be  fully  under- 
stood through  personal  inspection.  In  this  case  the  Referee  made 
such  an  inspection,  as  did  also  Thatcher,  an  engineer  and  architect, 
and  Bustard,  a builder,  for  the  respondent,  and  Jeffrey  and 
Cotton,  both  architects,  for  the  appellant.  The  respective  archi- 
tects differ.  The  evidence  for  the  appellant,  apart  from  himself, 
is  from  men  formerly  in  the  respondents  employ  in  doing  this 
work  on  sub-contracts,  the  roofer  who  put  on  the  roofing,  and  an 
inspector  on  the  work. 

The  impression  gained  on  reading  the  evidence  is  that  on  the 
one  hand  the  appellant  wanted  three  old,  uninhabited  houses 
made  over  anew,  while  the  respondent  thought  that  “first  class 
shape”  was  a relative  and  not  a positive  term,  and  acted  accord- 
ingly. I think  the  respondent  was  right  in  that  view,  because  the 
houses  were  old,  decayed,  and  tumble-down.  “Putting  these 
properties  in  first  class  shape”  must  have  reference  to  their  capacity 
for  taking  on  repairs,  which  could  be  only  those  which  their  aged 
condition  permitted.  The  contract  is  as  follows:' — 

“Toronto,  Dec.  12th,  1917. 
“H.  Miller,  Esq.,  61  Wellesley  St.,  Toronto. 

“Re  114,  116,  118  D’Arcy  Street. 

“We  have  examined  the  above  premises  and  beg  to  submit  the 
following  tender  in  detail  for  putting  these  properties  in  first  class 
shape. 

“We  will  install  new  windows  with  stone  heads  in  the  basements 
of  each  of  the  three  houses  facing  on  D’Arcy  street,  and  also  install 
new  front  doors  with  plate  glass  panels  for  same,  as  well  as  putting 
in  suitable  new  doors  inside  the  above  houses  where  necessary. 

“We  will  also  re-roof  the  above  houses  with  first  class  ready 
roofing,  guaranteed  for  ten  years. 

“We  will  build  new  fence  on  Huron  St.  front  and  re-build  the 
other  fences. 

“We  will  also  raise  the  kitchens  and  repair  underpinning  and 
put  in  new  front  steps  and  platforms  with  canopies  over  the  same. 
We  will  also  put  in  suitable  steps  leading  to  the  cellars. 

“We  will  also  straighten  up  and  level  all  windows  and  ceilings 
where  required  throughout  the  houses,  and  install  whole  window 
panes  wherever  broken  or  pieced. 
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“We  will  also  put  the  plumbing  in  first  class  condition  through- 
out and  install  two  new  baths  in  place  of  old  ones. 

“Install  two  new  suitable  Pease  furnaces  if  price  does  not 
exceed  price  quoted  us  $105.00  in  116  and  118  and  two  new  chimneys 
for  the  same,  and  put  the  furnace  at  114  in  good  condition  and 
build  new  chimney  for  same. 

“We  will  also  repair  plastering  throughout  the  three  buildings, 
inside  and  out. 

“We  will  install  new  electric  bells,  repair  all  brickwork,  colour 
and  stripe  all  outside  brick  walls,  paint  all  woodwork  both  inside 
and  out,  old  work  two  coats,  new  work  three  coats,  paper  the 
houses  throughout  with  paper  to  cost  an  average  of  10  cents  per 
roll,  and  repair  and  replace  all  eave-troughing,  down-pipes,  and 
valleys  on  the  buildings. 

“Also  supply  all  door-locks  and  keys  throughout  the  buildings 
wherever  necessary,  repair  all  floors,  and  scrub  and  paint  the  same. 

“We  agree  to  do  all  the  above  work  in  the  best  workmanship 
manner  and  supply  all  material  required  for  the  job  for  the  sum 
of  fifteen  hundred  dollars  ($1,500.00). 

“We  are  satisfied  that  the  above  work  is  all  that  is  necessary 
to  put  these  properties  in  first  class  condition  throughout.  If  any 
additional  items  may  be  required,  the  work  shall  be  done  without 
additional  cost  to  you  and  to  your  entire  satisfaction. 

“Yours  truly, 

“House  Repair  & Service  Co.  Limited. 

“C.  A.  Hull. 

“Work  to  be  started  forthwith  and  completed  within  four  weeks, 
weather  permitting.  C.  A.  Hull.” 

There  is  a question  of  extras  as  well  as  of  18  alleged  defects  or 
omissions;  but  as,  in  my  judgment,  only  a few  of  these  are  of  any 
moment  in  determining  what  principle  of  decision  to  apply,  I will 
deal  with  them  from  that  standpoint. 

I do  not  think  it  is  needful  to  follow  the  Referee  through  the 
minute  detail  on  which  he  was  obliged  to  involve  himself  in  order 
to  come  to  a conclusion.  For  if  the  rule  invoked,  that  in  Munro  v. 
Butt  (infra),  is  not  applicable,  those  details  lose  their  significance 
and  become  items  of  deduction  only.  It  would  necessitate  very 
strong  evidence  to  induce  an  appellate  Court  to  interfere  with 
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the  Referee’s  finding  as  to  quantum  on  such  items  as  are  involved' 
in  this  appeal.  The  Referee  finds  as  follows: — 

“I  find  that  the  contract  has  been  substantially  performed  by 
the  plaintiff,  with  some  exceptions  hereinafter  dealt  with,  and  that 
the  work  has  been  accepted  by  the  defendant,  who  is  reaping  a 
most  satisfactory  return  upon  his  investment.” 

The  whole  evidence  is  extremely  unsatisfactory  and  contra- 
dictory. The  respondent  undoubtedly  took  the  contract  too  low, 
but  it  has  spent  on  it,  including  extras,  $2,314.80  or  $814.80  over 
the  contract-price.  The  appellant  turned  over  the  inspection  to 
Hill  & Smerdon,  and,  he  says,  depended  on  them.  He  derives  his 
evidence  from  those  who  worked  on  the  job  and  were  themselves  to 
blame  if  things  were  wrongly  done,  but  even  they  testify  to  remedy- 
ing defects  pointed  out,  and  one  of  them,  Tanner,  who  had  previous- 
ly supported  the  respondent’s  side  of  the  case  and  gave  a statement 
to  his  solicitor,  went  back  on  it  at  the  trial,  and  hedged  con- 
siderably on  cross-examination.  The  result  of  the  evidence  of 
these  men  is  not  convincing.  Apart  from  these  witnesses,  the 
others,  architects  and  builders,  after  viewing  the  premises,  give 
estimates  quite  out.  of  line  with  the  contract-price — reading  “first 
class  shape”  as  requiring  work  much  superior  to  what  was  done, 
or  was,  1 have  no  doubt,  intended  to  be  done  when  the  contract 
was  signed. 

Upon  this  basis,  it  is  extremely  difficult,  if  not  impossible,  to 
reverse  the  findings  of  the  Referee  founded  upon  his  judgment  of 
the  value  of  the  testimony  and  upon  a personal  inspection  of  the 
work  in  the  presence  of  both  parties. 

To  judge  whether  the  workmen  were  right  in  excusing  them- 
selves and  in  blaming  the  contractor,  and  to  determine  whether 
the  architects  called  as  experts  were  qualified  from  their  experience 
and  reasonableness  to  express  a just  opinion,  it  is  necessary  to  see 
and  hear  them,  and  I do  not  think  the  impression  made  on  the  Referee 
can  be  disregarded  in  a case  so  peculiarly  depending  upon  his 
judgment  of  their  truthfulness  and  capacity. 

[The  learned  Judge  examined  those  of  the  items  which  were 
most  strenuously  debated,  and  did  not  see  his  way  to  interfere 
with  the  Referee’s  findings  as  to  any  of  them.] 

The  other  objections,  and  some  of  those  I have  dealt  with,  as 
being  for  work  badly  done  or  improperly  completed,  fall  quite 
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outside  the  rule  to  which  I have  referred,  and  are  in  some  cases 
based  on  what  I think  is  an  erroneous  construction  of  the  contract. 
Indeed  the  appellant’s  architect,  Cotton,  agrees  on  cross-examina- 
tion that  “first  class”  is  a relative  term,  though  in  that  sense  he 
will  not  go  so  far  as  to  pronounce  the  work  up  to  the  proper 
standard. 

As  to  the  extras  which  have  been  allowed,  amounting  in  all  to 
$526.80,  the  Referee  has  found,  as  to  $284.40  (including  profit), 
that  these  were  specially  ordered  and  should  be  paid  for.  It  is  not 
easy,  upon  the  evidence,  to  differ  with  this  finding,  as  there  is 
much  to  support  it,  notwithstanding  denials  by  those  who  are  said 
to  have  given  the  directions.  As  to  the  remainder,  the  item  for 
locating,  repairing,  and  thawing  the  water-pipes  seems  to  rest  upon 
a reasonable  basis  of  liability  having  been  cast  upon  the  contractor 
by  the  conditions  which  supervened  before  he  began  work.  The 
claim  for  cartage  is  for  drawing  away  old  rubbish  not  caused  by 
the  respondent’s  work.  And  as  to  the  extra  plastering,  repairing, 
and  papering  after  the  plumber,  the  claim  is  properly  maintainable 
as  an  extra,  being  done  after  the  tenants  were  in,  owing  to  the 
bursting  and  repair  of  water-pipes. 

The  result  of  the  whole  case,  to  my  mind,  is  that  the  contract 
has  been  substantially  completed,  though  in  some  respects  the 
work  is  inferior  and  the  results  not  as  beneficial  as  the  appellant 
would  like.  These  defects  have  been  appraised  after  an  extremely 
patient  hearing  and  a personal  inspection,  and  as  deducted  by  the 
Referee  are  not  serious  in  amount.  Perhaps  more  should  be 
allowed,  but  the  absence  of  any  definite  written  complaint  until 
18  months  had  passed — although  there  were  two  inspectors 
[employed  by  a real  estate  agent  for  this  very  purpose,  at  a very 
insistent  owner’s  request] — must  have  a strong  bearing  in  gauging 
the  situation.  Added  to  this  is  the  fact  that  the  houses  were  taken 
possession  of  before  completion  and  well  rented,  and  that  the 
inspection  of  them  after  such  occupation  by  tenants,  18  months 
later,  could  hardly  give  a proper  view  of  their  condition  when 
they  left  the  contractor’s  hands.  There  is  nothing  to  shew  that, 
had  the  respondent  been  desirous  of  supplying  any  defects  origin- 
ally complained  of  and  still  remaining  during  the  18  months,  any 
consent  from  the  tenants  had  been  obtained  to  interfere  with  their 
possession  or  comfort. 
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These  considerations  make  it  impossible  to  apply  the  principle 
of  Munro  v.  Butt,  8 E.  & B.  738,  so  strenuously  contended  for  by 
counsel  for  the  appellant. 

The  decision  in  that  case  has  a wide  and  well-recognised  effect, 
but  it  has  been  held  to  be  inapplicable  to  such  a case  as  the  present, 
in  H.  Dakin  & Co.  Limited  v.  Lee , [1916]  1 K.B.  566  (Court  of 
Appeal) — already  followed  by  this  Court  in  Diebel  v.  Stratford 
Improvement  Co.,  38  O.L.R.  407,  33  D.L.R.  296,  and  in  Taylor 
Hardware  Co.  v.  Hunt,  39  O.L.R.  85,  35  D.L.R.  504,  and  with 
discrimination  by  the  Second  Divisional  Court,  in  Burton  v. 
Hockwith , 45  O.L.R.  348,  48  D.L.R.  339;  also  by  the  Appellate 
Division  in  Alberta,  in  Canadian  Western  Foundry  and  Supply  Co. 
v.  Hoover  (1917),  37  D.L.R.  285.  The  remarks  in  the  Dakin  case 
of  the  Master  of  the  Rolls  might  almost  be  applied  literally  in 
this  case.  Mr.  Justice  Sankey  in  the  Court  below  laid  down  three 
rules  which  are  adopted  in  the  head-note  as  the  result  of  the 
decision  of  the  Court  of  Appeal.  He  says  (p.  574) : “Where  a 
builder  has  supplied  work  and  labour  for  the  erection  or  repair  of 
a house  under  a lump  sum  contract,  but  has  departed  from  the 
terms  of  the  contract,  he  is  entitled  to  recover  for  his  services, 
unless  (1)  the  work  that  he  has  done  is  of  no  benefit  to  the  owner; 
(2)  the  work  he  has  done  is  entirely  different  from  the  work  which 
he  has  contracted  to  do;  or  (3)  he  has  abandoned  the  work  and 
left  it  unfinished.” 

This  is  not  new  law,  as  appears  by  reference  to  the  charge  of 
Tindal,  C.J.,  to  the  jury  in  Cutler  v.  Close  (1832),  5 C.  & P.  337. 
See  also  Farnsworth  v.  Garrard  (1807),  1 Camp.  38;  Thornton  v. 
Place  (1832),  1 Moo.  & R.  218. 

The  standard  set  up  by  the  stipulation  that  the  work  should  be 
done  to  the  entire  satisfaction  of  the  owner  differs  somewhat  from 
what  is  demanded  where  a third  party  is  to  be  the  judge.  In  each 
case,  however,  there  must  be  the  element  of  reasonable  conduct. 

Where  the  work  has  to  be  done  to  the  approval  of  the  employer 
or  building  owner,  in  the  absence  of  express  and  unambiguous 
provision  making  such  approval  a condition  precedent,  the 
maxim  that  “no  man  shall  be  judge  in  his  own  cause”  (Broom’s 
Legal  Maxims)  is  strong  to  raise  a presumption  against  the  right 
of  the  employer  or  building  owner  to  determine  in  his  own 
favour  and  without  appeal  any  dispute  as  to  the  character 
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of  the  workmanship  or  the  amount  of  the  price  to  be  paid; 
and  such  approval,  therefore,  cannot  be  withheld  by  him  unreason- 
ably: see  Dallman  v.  King  (1837),  4 Bing.  N.C.  105. 

Here  there  is  no  evidence  of  a desire  to  be  reasonable  on  the  part 
of  the  owner,  but  rather  the  reverse,  while  the  inference  may  well 
be  drawn  from  the  facts  detailed  that  the  owner  is  bound  by  the 
acts  of  his  inspectors,  and  that  their  objections  were  substantially 
complied  with  so  as  to  enable  the  owner  to  rent  the  property.  He 
did  this  without  further  detailing  of  complaints  till  long  after  the 
respondent  had,  as  he  thought,  finished  the  work.  The  provision, 
indeed,  as  to  satisfaction,  as  expressed,  refers  only  to  additional 
items. 

Appeal  dismissed  with  costs. 
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[APPELLATE  DIVISION.] 


Re  McIntyre  Porcupine  Mines  Limited  and  Morgan. 

Assessment  and  Taxes — Mining  Companies — Exemptions — “Concentrators” — 
Income  Tax — Business  Tax — Assessment  Act,  R.S.O.  1914,  ch.  195, 
sec.  40  {4),  ( 6 ),  ( 9 ) — Mining  Tax  Act,  R.S.O.  1914,  ch.  26,  secs.  5,  14 — 
Mining  Act  of  Ontario,  R.S.O.  1914,  ch.  32,  sec.  2 ( k ) — Appeal  from 
Decision  of  Ontario  Railway  and  Municipal  Board — Question  of  Law — 
Construction  of  Statute. 

The  word  “concentrators/’  as  used  in  sub-sec.  4 of  sec.  40  of  the  Assessment 
Act,  R.S.O.  1914,  ch.  195,  has  no  scientific  or  technical  meaning,  but  is  a 
colloquial  expression  signifying  a process  for  separating  metal  from  the 
rock  or  dross  in  which  it  is  found;  and  any  process  the  purpose  of  which 
is  the  separation  of  the  valuable  mineral  from  the  dross  is  a concentrating 
process,  and  the  building  and  plant  used  for  that  purpose  is,  within  the 
meaning  of  sub-sec.  4,  a “concentrator.” 

The  operation  of  sub-secs.  6 and  9 of  sec.  40  is  not  confined  to  income  derived 
from  the  mineral  according  to  its  value  when  brought  to  the  surface:  they 
extend  to  the  income  derived  from  the  mining  operations,  including  the 
crushing,  reducing,  smelting,  refining,  and  treating  of  the  ore;  and  the 
mining  business  is,  therefore,  not  subject  to  a business  tax. 

An  appeal  to  the  Appellate  Division  of  the  Supreme  Court  of  Ontario  from 
an  order  of  the  Ontario  Railway  and  Municipal  Board  lies  only  upon  ques- 
tions of  law:  upon  questions  of  fact  the  decision  of  the  Board  is  final.  The 
construction  of  the  words  of  any  statutory  enactment  is  a question  of  law, 
while  the  question  whether  the  particular  matter  or  thing  is  of  such  a 
nature  or  kind  as  to  fall  within  the  legal  definition  of  its  terms  is  a question 
of  fact. 

Per  Hodgins,  J.A. : — Discussion  of  the  meaning  of  the  word  “concentrators” 
and  reference  to  authorities. 


Appeals  by  Charles  B.  Morgan  and  Charles  V.  Gallagher  from 
orders  of  the  Ontario  Railway  and  Municipal  Board  of  the  28th 
May,  1920,  allowing  appeals  from  orders  of  the  Junior  Judge  of 
the  District  Court  of  the  District  of  Temiskaming,  which  allowed 
appeals  from  the  Court  of  Revision  of  the  Township  of  Tisdale, 
in  the  matter  of  the  assessments  of  the  McIntyre  Porcupine 
Mines  Limited  and  five  other  mining  companies  made  by  the  said 
township  corporation.  The  Board  found  that  the  buildings, 
machinery,  and  appliances,  which  had  been  assessed  under  the 
designation  of  “concentrators,”  were  not  subject  to  taxation, 
and  also  that  the  mining  companies  were  not  subject  to  a “business 
tax.” 

-- 4 ' 1 

September  29  and  30,  1920.  The  appeals  were  heard  by 
Meredith,  C.J.O.,  Magee,  Hodgins,  and  Ferguson,  JJ.A. 
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McGregor  Young , K.C.,  for  the  appellants,  contended  that 
“concentrators’7  in  the  Assessment  Act,  R.S.O.  1914,  ch.  195, 
sec.  40,  sub-sec.  4,  has  reference  simply  to  the  machines  used  to 
concentrate  ore.  He  also  urged  that  under  sub-sec.  7 the  respond- 
ent companies  were  liable  to  a business  tax.  After  the  decision 
in  Re  Bruce  Mines  Limited  and  Town  of  Bruce  Mines  (1910),  20 
O.L.R.  315,  the  Act  10  Edw.  VII.  ch.  88,  amending  the  then 
Assessment  Act,  4 Edw.  VII.  ch.  23,  was  passed:  see  sec.  13  of 
that  Act,  repealing  sec.  36  and  substituting  a new  section.  The 
mine  buildings,  not  being  exempt  as  being  for  manufacturing 
purposes,  are  liable  to  a business  tax.  It  must  be  inferred  that 
“concentrating”  is  in  effect  manufacturing.  Reference  was  made 
to  the  Mining  Tax  Act,  1917,  7 Geo.  V.  ch.  7. 

R.  S.  Robertson  and*  J.  Y.  Murdoch,  for  the  mining  companies, 
respondents.  Section  80  of  the  Assessment  Act  gives  the  right 
to  appeal,  and  this  Court  has  no  power  to  impose  a business 
assessment,  for  that  question  is  not  in  appeal:  Assessment  Amend- 
ment Act,  1916,  6 Geo.  V.  ch.  41,  sec.  6,  sub-sec.  2.  There  is 
no  right  of  appeal  in  this  case,  for  the  question  is  not  one  of  law 
or  construction,  but  of  fact:  Re  Hiram  Walker  & Sons  Limited 
and  Town  of  Walkerville  (1917),  40  O.L.R.  154,  38  D.L.R.  758. 
We  come  directly  within  sec.  40,  sub-sec.  4,  of  the  Assessment  Act, 
and  the  common  sense  view  of  the  use  of  the  word  “ concentrators” 
is  that  it  shall  apply  not  only  to  the  machines  themselves,  but  to 
the  processes  of  concentration  and  separation  involved  therein. 
See  also  Attorney-General  for  Canada  v.  Ritchie  Contracting  and 
Supply  Co.,  [1919]  A.C.  999,  48  D.L.R.  147,  and  Commissioners  of 
Inland  Revenue  v.  Gribble,  [1913]  3 K.B.  212,  at  p.  220. 

Young,  K.C.,  in  reply. 

January  31,  1921.  Meredith,  C.J.O. : — The  main  question 
for  decision  is  as  to  the  meaning  of  sub-sec.  4 of  sec.  40  of  the 
Assessment  Act,  R.S.O.  1914,  ch.  195,  and  there  is  a subsidiary 
question  as  to  the  liability  of  the  respondents  to  business  assess- 
ment in  respect  of  part  of  their  operations.  Sub-section  4 pro- 
vides that : — 

“(4)  The  buildings,  plant  and  machinery  in,  on  or  under 
mineral  land,  and  used  mainly  for  obtaining  minerals  from  the 
ground,  or  storing  the  same,  and  concentrators  and  sampling  plant, 
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and,  subject  to  sub-section  8,  the  minerals  in,  on  or  under  such 
land,  shall  not  be  assessable.” 

Sub-section  8 does  not  affect  the  question:  it  relates  only  to 
cases  in  which  petroleum  mineral  rights  have  been  reserved. 

The  policy  of  the  Legislature,  as  indicated  by  its  enactments, 
is  to  impose  a provincial  tax  on  the  profits  of  mines  in  excess  of  a 
stated  sum:  The  Mining  Tax  Act,  R.S.O.  1914,  ch.  26,  sec.  5. 
These  profits  are  ascertained  and  fixed  in  the  following  manner, 
“that  is  to  say:  The  gross  receipts  from  the  year’s  output  of  the 
mine,  or  in  case  the  ore,  mineral  or  mineral-bearing  substance  or 
any  part  thereof  is  not  sold,  but  is  treated  by  or  for  the  owner, 
tenant,  holder,  lessee,  occupier,  or  operator  of  the  mine  upon  the 
premises  or  elsewhere,  then  the  actual  market  value  of  the  outpift, 
at  the  pit’s  mouth,  or  if  there  is  no  means  of  ascertaining  the 
market  value,  or  if  there  is  no  established  market  price  or  value, 
the  value  of  the  same  as  appraised  by  the  Mine  Assessor,  shall  be 
ascertained  . ' . . ” (sub-sec.  3). 

From  the  value  thus  ascertained,  certain  deductions,  which 
it  is  not  necessary  to  mention,  are  to  be  made. 

Section  14  provides  that  where  the  mine-owner  has  to  pay  a 
municipal  tax  on  income  derived  from  the  mine  it  is  to  be  deducted 
from  the  amount  of  the  provincial  tax  payable  by  him. 

By  the  provisions  of  the  Assessment  Act,  sec.  40  (6),  “the 
income  from  a mine  or  mineral  work  shall  be  assessed  by,  and  the 
tax  leviable  thereon  shall  be  paid  to  the  municipality  in  which 
such  mine  or  mineral  work  is  situate;”  but  “no  income  tax  shall 
be  payable  to  any  municipality  upon  a mine  or  mineral  work 
liable  to  taxation  under  section  5 of  the  Mining  Tax  Act,  in  excess 
of  . one-third  ...  of  the  tax  payable  in  respect 

of  annual  profits  from  such  mine  or  mineral  work  under  the 
provisions  of  the  said  section  and  amendments  thereto”  (sec.  40  j 
(9)). 

I see  no  reason  for  confining  the  operation  of  these  sub-sections 
to  income  derived  from  the  mineral  according  to  its  value  when 
brought  to  the  surface.  In  my  opinion,  they  extend  to  the 
income  derived  from  the  mining  operations,  including  the  crushing, 
reducing,  smelting,  refining,  and  treating  of  the  ore.  See  the 
Mining  Tax  Act,  sec.  5 (3),  and  the  Mining  Act  of  Ontario,  RJ3.0. 
1914,  ch.  32,  sec.  2 (fc). 
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If  I am  right  in  this  view,  the  mining  business  is  not  subject  to 
a business  tax.  The  business  tax  was  substituted  for  a tax  on 
income,  as  to  the  businesses  in  respect  of  which  that  tax  is  imposed, 
but  in  the  case  of  mines  the  Legislature  had  left  them  to  be  taxed 
on  the  income  from  them.  This  is  clear,  I think — otherwise  a 
person  engaged  in  the  mining  business  would  be  doubly  taxed 
for  the  same  thing. 

It  is  true  that  the  annual  profits  of  a mine  for  the  purposes  of 
sec.  5 of  the  Mining  Tax  Act  are  the  value  of  the  output  at  the 
pit’s  mouth,  subject  to  certain  deductions  for  the  expenses  incurred 
in  winning  the  ore;  but  there  is  no  such  provision  in  the  Assess- 
ment Act,  and  what  is  taxable  under  it  is  “the  income  from”  the 
“mine.” 

This  has  no  bearing  on  the  main  question  for  decision;  it 
applies  only  to  the  contention  that  the  respondents  are  liable  for 
business  tax  in  respect  of  a part  of  their  operations.  The  solution 
of  the  main  question  depends  upon  the  meaning  to  be  attached 
to  the  word  “concentrators”  as  used  in  sub-sec.  4. 

The  proper  conclusion  upon  the  evidence  is,  I think,  that  the 
word  has  no  scientific  or  technical  meaning,  but  is  a colloquial 
expression  signifying  a process  for  separating  metal  from  the  rock 
or  dross  in  which  it  is  found.  I see  no  reason  for  confining  it  to  a 
mechanical  process.  All  the  processes  in  use  by  the  respondents 
are  designed  to  produce  the  same  result — the  separation  of  the 
valuable  mineral  from  the  dross — and  the  concentration  that 
takes  place  is  the  concentration  of  this  valuable  mineral  by  the 
separation  of  it  from  the  dross.  It  is  rather  a process  of  separation 
than  of  concentration,  though  the  latter  is  the  name  that  has  been 
given  to  it. 

To  give  effect  to  the  contention  of  the  appellants  would  mean 
the  penalising  of  the  operators  of  mines  producing  low  grade  ore. 
With  that  class  of  ore,  as  I understood  the  evidence,  it  is  necessary 
for  commercial  success-  to  combine  chemical  with  mechanical 
means  for  the  separation  of  the  valuable  mineral  from  the  dross, 
and  the  result  would  be  that  the  buildings  and  plant  used  for  that 
purpose  would  be  liable  to  municipal  taxation,  from  which,  in 
the  case  of  richer  ore  where  the  mechanical  process  sufficed,  the 
buildings  and  plant  would  be  exempt. 
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I rest  my  judgment  upon  this  branch  of  the  case  on  the  ground 
that  any  process  the  purpose  of  which  is  the  separation  of  the 
valuable  mineral  from  the  dross  is  a concentrating  process,  and 
that  the  building  and  plant  used  for  that  purpose  is,  within  the 
meaning  of  sub-sec.  4,  a concentrator. 

I would  dismiss  the  appeals  with  costs. 

Magee  and  Ferguson,  JJ.A.,  agreed  with  Meredith,  C.J.O. 

Hodgins,  J.A.: — The  Ontario  Railway  and  Municipal  Board 
have  reached  a conclusion  in  this  case  that  should  not  be  disturbed. 
Their  finding  that  the  buildings,  machinery,  and  appliances  which 
had  been  assessed  both  by  the  local  assessor  and  by  the  District 
Court  Judge,  under  the  designation  of  “ concentrators,”  are  not 
subject  to  taxation,  is  the  view  taken  by  the  Court  of  Revision, 
and  is  in  accord  with  what  I take  to  be  the  true  meaning  of  the 
statute. 

The  sole  point  of  difference  seems  to  be  that  the  Board  gave 
a wider  meaning  to  the  descriptive  term  “ Concentrators”  than 
does  the  District  Court  Judge,  who  limits  its  scope  to  mechanical 
means  of  concentration.  Undoubtedly  the  word  in  question 
was  originally  sometimes  confined,  as  evidenced  by  what  I mention 
below,  to  the  meaning  adopted  by  the  learned  Judge.  But  it 
does  not  in  itself  involve  any  such  limited  idea,  and  must  therefore 
be  construed  so  as  to  include  that  which,  in  the  march  of  progress, 
falls  properly  within  its  ordinary  meaning.  In  Murray’s  New 
English  Dictionary,  vol.  2,  published,  in  1893,  “ Concentrator” 
is  defined  as  “an  apparatus  for  concentrating  solutions  or  other 
products  of  manufacture  ...  An  apparatus  by  which 
mechanical  concentration  of  ores  is  performed.”  In  the 
Encyclopaedia  Britannica,  11th  ed.,  1910-1911,  vol.  20,  at  p.  238, 
“Ore-dressing”  is  defined  thus:  “The  province  of  the  ore-dresser 
is  to  separate  the  Values’  from  the  waste — for  example,  quartz, 
felspar,  calcite — by  mechanical  means,  obtaining  thereby  ‘con- 
centrates’ and  ‘tailings.’  The  province  of  the  metallurgist  is  to 
extract  the  pure  metal  from  the  concentrates  by  chemical  means, 
with  or  without  the  aid  of  heat.”  But  in  similar  and  later  works 
and  in  some  of  the  earlier  publications  a more  extended  meaning 
is  found.  Thus  in  “The  Americana”  (a  Universal  Reference 
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Library),  last  edition,  1911,  “ Concentration/ ’ in  chemistry, 
is  defined  as  “the  act  of  increasing  the  strength  of  solutions. 
This  is  effected  in  different  ways:  by  evaporating  off  the  solvent, 
as  is  done  in  the  separation  of  salt  from  sea- water;  by  distilling 
off  the  more  volatile  liquid,  as  in  the  rectification  of  spirit  of  wine ; 
by  the  use  of  low  temperatures,  as  in  the  purification  of  benzol; 
by  difference  of  fusibility,  as  in  Pattinson’s  process  for  desilverizing 
lead.”  In  a “Thesaurus  Dictionary  of  the  English  Language,” 
by  Francis  A.  March,  published  about  1902,  under  the  head  of 
“Chemistry,”  “Concentration  forces”  is  defined  as  “Chemical 
forces  or  actions  which  reduce  to  one  bulk  or  mass.” 

In  Funk  & Wagnall’s  New  Standard  Dictionary,  1913,  “Con- 
centrator” is  said  to  mean,  in  mining,  “a  machine  or  device  used 
to  concentrate  or  separate  ore;”  while  in  the  Century  Dictionary, 
last  edition  (1913),  “Concentrator”  is  thus  spoken  of : “ In  mining, 
the  name  frequently  given,  especially  in  the  United  States,  to 
any  complicated  form  of  machine  used  in  ore-dressing,  or  in 
separating  the  particles  of  ore  or  metal  from  the  gangue  or  rock 
with  which  they  are  associated.” 

The  rule  laid  down  in  the  Interpretation  Act,  R.S.O.  1914, 
ch.  1,  sec.  10,  is  that  statutes  shall  “receive  such  fair,  large,  and 
liberal  construction  and  interpretation  as  will  best  ensure  the 
attainment  of  the  object  of  the  Act,  and  of  the  provision  or  enact- 
ment, according  to  the  true  intent,  meaning  and  spirit  thereof.” 
It  is  therefore  open  to  the  Court  to  adopt  the  larger  or  later  mean- 
ing of  the  word  in  question,  if  it  be  true,  as  I think  it  is,  that  the 
Assessment  Act  in  this  particular  aims  at  exempting  such  means 
as  may  be  adopted  at  the  mining  location  to  aid  in  the  concentra- 


chemical  means  as  well  as  those  mechanical,  and  in  so  doing  draws 
within  its  scope  some  part  of  what  may  be  alternatively  described 
as  amalgamation  or  reduction:  see  Attorney-General  v.  Salt 
Union  Limited , [1917]  2 K.B.  488,  per  Lush,  J.  In  this  connection 
I refer  to  the  language  of  Cozens-Hardy,  M.R.,  in  Camden 
( Marquis ) v.  Inland  Revenue  Commissioners,  [1914]  1 K.B.  641, 
at  pp.  647  and  648:  “The  duty  of  this' Court  is  to  interpret  and 
give  full  effect  to  the  words  used  by  the  Legislature,  and  it  seems 
to  me  really  not  revelant  to  consider  what  a particular  branch  of 
the  public  may  or  may  not  understand  to  be  the  meaning  of  those 
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words.  It  is  for  the  Court  to  interpret  the  statute  as  best  they 
can.  In  so  doing  the  Court  may  no  doubt  assist  themselves  in 
the  discharge  of  their  duty  by  any  literary  help  which  they  can 
find,  including  of  course  the  consultation  of  standard  authors  and 
reference  to  well-known  and  authoritative  dictionaries,  which 
refer  to  the  sources  in  which  the  interpretation  which  they  give 
to  the  words  of  the  English  language  is  to  be  found.  Rut  to  say 
we  ought  to  allow  evidence  to  be  given  as  to  whether  there  is  any 
such  technical  meaning,  to  be  followed  up,  of  course,  by  evidence 
as  to  what  that  special  meaning  is,  would  I think  be  going  entirely 
contrary  to  that  which  seems  to  be  the  settled  rule  of  interpre- 
tation.” 

There  is  one  point,  however,  in  the  judgment  of  the  Board  to 
which  attention  should  be  drawn  so  as  to  avoid  misconception  in 
the  future.  It  is  that  which  treats  the  whole  question  as  one  of 
fact  and  as  not  embracing  any  question  of  law.  It  is  only  upon 
questions  of  law  that  an  appeal  lies  to  this  Court;  and,  while  care 
should  be  taken  not  to  trench  upon  the  final  authority  of  the 
Board  upon  questions  of  fact,  it  is  equally  important  that  the 
limited  right  of  review  should  not  be  ignored  or  diminished. 

The  construction  of  the  words  of  any  statutory  enactment  is  a 
question  of  law,  while  the  question  of  whether  the  particular 
matter  or  thing  is  of  such  a nature  or  kind  as  to  fall  within  the 
legal  definition  of  its  terms  is  a question  of  fact:  Elliott  v.  South 
Devon  R.W.  Co.  (1848),  2 Ex.  725;  Attorney-General  for  Canada  v. 
Ritchie  Contracting  and  Supply  Co.,  [1919]  A.C.  999,  48  D.L.R. 
147.  This  distinction  clearly  runs  through  the  decision  of  this 
Court  in  Re  Hiram  Walker  & Sons  Limited  and  Town  of  Walker - 
ville  (1917),  40  O.L.R.  154  where  it  is  said  (p.  156):  “The 

case  was  argued  by  Mr.  Anglin  as  if  the  legislation  imposed 
taxation  in  respect  of  a ‘distillery.’  The  question  in  such  a case 
would  be  a very  different  one  from  that  which  arises  when  the 
taxation  is  in  respect  of  ‘the  business  of  a distiller.’  The  Court 
cannot,  I think,  know  judicially  what  such  a business  is,  and  the 
question  of  what  it  is  must  therefore  be  a question  of  fact.” 

The  case' just  quoted  is  in  line  with  the  decision,  upon  somewhat 
similar  words,  in  Re  S.  H.  Knox  & Co.  Assessment  (1909),  18  O.L.R 
645.  It  is  no  doubt  difficult  to  separate  questions  of  law  and  fact 
in  a case  of  this  kind,  where  evidence  which  enables  the  Court  to 
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put  itself  in  a position  to  construe  the  words  of  the  Act  is  very 
often  the  same  or  practically  the  same  as  that  which  determines 
whether  the  statute  covers  the  particular  thing  in  question. 
But  that  is  no  reason  for  confusing  two  separate  matters,  in  one 
of  which  an  appeal  lies  and  in  the  other  the  decision  of  the  Board 
is  final.  See  Re  Bruce  Mines  Limited  and  Town  of  Bruce  Mines, 
20  O.L.R.  315,  and  the  dissenting  judgment  of  Meredith,  J.A., 
in  Re  S.  H.  Knox  & Co.  Assessment,  supra. 

I would  dismiss  the  appeals. 
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[APPELLATE  DIVISION.] 
Rex  v.  Dumont. 


Criminal  Law — Murder — Evidence — Testimony  of  Widow  of  Victim — Con- 
tradiction of  Previous  Testimony — Accomplice  or  Accessory — Perjury  to 
Shield  Prisoner — Trial — Judge's  Charge — Misdirection  or  Nondirection — 
Necessity  for  Corroboration — Absence  of  Caution  to  Jury — Justification  or 
Excuse  in  Self-defence — Prisoner  not  Testifying — Jury — Inference — 
Substantial  Wrong  or  Miscarriage — Stated  Case — Questions  Framed  by 
Court. 


The  prisoner  was  convicted  of  the  murder  of  R.,  chiefly  on  the  evidence  of 
R.’s  wife,  who  was  the  paramour  of  the  prisoner.  The  woman  testified 
that  the  prisoner  had  been  forbidden  by  her  husband  to  enter  his  house; 
that  the  prisoner  nevertheless  entered  the  house  when  the  husband  was 
there,  and  that  the  husband  said  that  he  would  take  his  axe  and  get  the 
prisoner  out  of  the  house,  and  turned  around  to  take  hold  of  the  axe,  when 
the  prisoner  struck  him  on  the  side  of  the  head  with  a bottle,  felling  him; 
she  afterwards  saw  the  prisoner  and  L.,  who  had  entered  the  house  with  the 
prisoner,  carrying  the  body  of  her  husband  out  of  the  house.  The  dead 
body  of  the  husband  was  found  two  weeks  later  and  was  examined  by 
surgeons,  who  testified  that  there  was  a wound  on  the  head  probably 
caused  by  a blow  and  a rope  tied  about  the  neck,  and  who  ascribed  the  death 
to  the  blow  and  the  tying.  The  defence  was  that  the  prisoner  and  L.  did 
not  enter  the  house  at  all  on  the  occasion  sworn  to  by  the  wife,  who  was 
directly  contradicted  by  L.  in  the  witness-box.  At  the  inquest  and  in  her 
first  testimony  before  the  magistrate  who  committed  the  prisoner  for  trial, 
the  wife  had  told  the  same  story  as  L. ; but  that  story,  she  said,  was  untrue 
and  was  told  for  the  purpose  of  shielding  the  prisoner.  Pursuant  to  the 
direction  of  a Divisional  Court  of  the  Appellate  Division,  questions  framed 
by  that  Court  were  stated  by  the  trial  Judge  as  follows: — 

1.  Was  there  a want  of  direction  to  the  jury,  vitiating  the  verdict,  in  not 
pointedly  directing  the  attention  of  the  jury  to  the  fact  that,  without  the 
testimony  of  the  woman,  there  was  no  evidence  to  support  a conviction; 
and  to  the  contradictory  statements  made  by  her  going  to  shew  that  she 
was  not  a credible  witness? 

2.  Was  there  misdirection  or  nondirection,  or  both,  vitiating  the  verdict, 
in  that  part  of  the  charge  dealing  with  the  evidence  regarding  getting  the 
axe  and  the  effect  of  that  evidence;  and  in  not  charging  the  jury  as  to  the 
law  respecting  justification  or  excuse  in  self-defence? 

Held,  that  these  questions  should  be  answered  in  the  negative  (Magee  and 
Ferguson,  JJ.A.,  dissenting  as  to  the  first  part  of  question  1.) 

The  majority  of  the  Judges  composing  the  Court  were  of  opinion  that  the 
questions  whether  the  woman  was  an  accessory  or  an  accomplice  and 
whether  her  evidence  on  that  account  required  corroboration  were  not 
open  upon  the  stated  case.  They  discussed  the  questions,  however,  and 
expressed  the  opinion  that  the  woman  was  not  an  accessory  either  before 
or  after  the  fact;  and,  if  she  had  been,  that  the  rule  requiring  the  Judge  to 
advise  the  jury  that  it  is  not  safe  to  convict  on  the  uncorroborated  evidence 
of  an  accomplice  is  a rule  of  practice  and  not  of  law,  and  failure  to  follow 
the  rule  is  not  the  subject  of  a reservation  under  the  statute. 

Regina  v.  Smith  (1876),  38  U.C.R.  218,  Regina  v.  Lloyd  (1890),  19  O.R. 
352,  356,  and  Rex  v.  Frank  (1910),  21  O.L.R.  196,  followed. 

Rex  v.  Tate,  [1908]  2 K.B.  680,  distinguished. 

Per  Hodgins,  J. A. : — If  it  was  necessary  to  find  corroboration,  the  evidence 
of  L.  that  he  and  the  prisoner  were  outside  the  house,  though  they  did  not, 
as  he  said,  enter  it,  on  the  occasion  sworn  to  by  the  woman,  and  the  conduct 
of  the  prisoner  in  refraining  from  denying  in  the  witness-box  his  presence 
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in  the  house  on  that  occasion,  with  all  that  this  involved,  were  sufficient 
for  the  jury  to  act  upon. 

The  jury  were  at  liberty  (though  they  must  not  be  told  so)  to  draw  an  inference 
unfavourable  to  the  prisoner  from  the  fact  that  he  did  not  testify  on  his 
own  behalf:  Rex  v.  Clark  (1901),  3 O.L.R.  176,  181. 

It  was  not  possible  to  determine  that  the  absence  of  the  usual  caution,  if  it 
had  been  proper  to  give  it,  occasioned,  in  the  circumstances,  any  substantial 
wrong  or  miscarriage  of  justice. 

Per  Magee  and  Ferguson,  JJ.A. : — There  was  evidence  from  which  it  could 
be  reasonably  inferred  that  the  woman  either  consciously  assisted  in  the 
commission  of  the  crime  or  was  an  accessory  after  the  fact,  and  the  trial 
Judge  should  have  pointed  out  to  the  jury  that  without  the  evidence  of 
the  woman  there  was  no  evidence  to  support  a conviction  and  warned  them 
of  the  danger  of  acting  on  her  uncorroborated  testimony. 

Review  of  the  authorities. 

Per  Magee,  J.A. : — The  woman  was  an  accessory  after  the  fact  by  her  perjury 
on  two  occasions  to  prevent  the  discovery  and  punishment  of  the  murderer. 

Case  stated  by  Latchford,  J.,  pursuant  to  the  direction  of  the 
Second  Divisional  Court:  see  Rex  v.  Dumont  (1921),  19  O.W.N. 
426. 

The  prisoner  was  found  guilty  of  the  murder  of  Cyrille  Ray- 
mond, after  trial  before  Latchford,  J.,  and  a jury,  at  North  Bay, 
on  the  5th  October,  1920. 

Marie  Raymond,  the  wife  of  the  deceased,  was  the  principal 
witness  for  the  Crown.  She  admitted  that  the  prisoner  had  been 
her  paramour  before  and  after  the  death  of  her  husband.  It 
appeared  that  at  the  inquest  and  at  the  preliminary  inquiry  before 
a magistrate  she  had,  probably  with  a view  of  shielding  the 
prisoner,  withheld  the  story  which  she  told  at  the  trial,  which 
supported  the  theory  of  the  Crown  that  Raymond  in  his  own 
house  was  struck  with  a bottle  in  the  hands  of  the  prisoner  and 
was  afterwards  strangled.  The  defence  was  that  the  prisoner  did 
not  do  this,  and  that  he  was  not  in  Raymond  s house  when, 
according  to  the  testimony  of  Marie  Raymond,  the  blow  with  the 
bottle  was  struck. 

Marie  Raymond  also  testified  that  her  husband  was  in  the 
act  of  turning  round  to  take  hold  of  an  axe  when  the  prisoner 
struck  him  with  the  bottle. 

The  questions  framed  by  the  Second  Divisional  Court,  and 
stated  by  the  trial  Judge,  were  as  follows : — 

1.  Was  there  a want  of  direction  to  the  jury,  vitiating  the 
verdict,  in  not  pointedly  directing  the  attention  of  the  jury  to 
the  fact  that,  without  the  testimony  of  the  woman,  there  was  no 
evidence  to  support  a conviction;  and  to  the  contradictory  state- 
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ments  made  by  her  going  to  shew  that  she  was  not  a credible 
witness? 

2.  Was  there  misdirection  or  nondirection,  or  both,  vitiating 
the  verdict,  in  that  part  of  the  charge  dealing  with  the  evidence 
regarding  getting  the  axe  and  the  effect  of  that  evidence;  and  in 
not  charging  the  jury  as  to  the  law  respecting  justification  or 
excuse  in  self-defence? 


January  21.  The  case  was  heard  by  Meredith,  C.J.O., 
Maclaren,  Magee,  Hodgins,  and  Ferguson,  JJ.A. 

J.  V/.  Curry,  K.C.,  and  G.  L.  T.  Bull,  for  the  prisoner.  The 
learned  Judge  at  the  trial  should  have  warned  the  jury  that  there 
might  be  danger  in  reaching  a conclusion  upon  the  uncorroborated 
testimony  of  an  accomplice,  for  there  was  evidence  that  the 
woman  in  this  case  was  an  accomplice  and  an  accessory  after 
the  fact.  This  should  be  sufficient  ground  for  a new  trial.  Upon 
the  facts,  the  jury  should  not  have  accepted  her  testimony, 
because  she  admitted  having  made  under  oath  statements  at 
variance  with  her  evidence  at  the  trial,  and  the  jury  should 
have  been  directed  on  this  point.  The  jury  should  also  have  been 
charged  in  regard  to  the  law  respecting  justification  or  excuse  in 
self-defence. 

Edward  Bayly,  K.C.,  for  the  Crown.  As  to  the  woman  being 
an  accomplice  or  an  accessory  after  the  fact,  see  Archbold's 
Criminal  Pleading  Evidence  and  Practice,  25th  ed.,  p.  1369,  and 
Encyclopaedia  of  the  Laws  of  England,  2nd  ed.,  vol.  1,  p.  99. 
As  ,to  the  misdirection  or  want  of  direction  in  the  charge  of  the 
trial  Judge,  see  Blue  & Deschamps  v.  Red  Mountain  R.W.  Co., 
[1909]  A.C.  361,  at  p.  368;  Rex  v.  Coppen  (1920),  47  O.L.R.  399, 
at  p.  405,  and  a case  there  cited;  Rex  v.  O’Donnell  (1917), 
12  Cr.  App.  R.  219;  and  Rex  v.  Mortimer  (1908),  21  Cox 
C.C.  677. 


Curry,  K.C.,  in  reply,  referred  to  Tremeear’s  Criminal  Code, 
ed.  of  1919,  p.  287  et  seq. 


January  31,  1921.  Meredith,  C.J.O.  (after  setting  out  the 
questions  submitted  for  the  opinion  of  the  Court) : — The  theory 
of  the  Crown  was  that  Raymond  was  struck  with  a bottle  in  the 
hands  of  the  prisoner  and  afterwards  strangled.  The  defence  was 
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that  the  prisoner  did  not  do  this,  and  that  he  was  not  in  the 
house  of  Raymond  when,  according  to  the  testimony  of  Marie 
Raymond,  the  widow  of  the  deceased,  the  blow  with  the  bottle 
was  struck. 

According  to  the  evidence,  Marie  Raymond,  who  was  of  easy 
virtue,  lived  with  her  husband  in  a house  in  Sturgeon  Falls,  owned 
by  the  father  of  the  prisoner  or  the  prisoner,  with  whom  she  became 
acquainted  owing  to  his  calling  at  the  house  to  collect  the  rent, 
and  she  became  “intimate  sexually”  with  him.  In  the  afternoon 
of  the  23rd  April,  1919,  she  went  with  the  prisoner  and  Cyrille 
Laberge,  who  was  a witness  for  the  defence,  taking  with  her 
her  baby  and  a little  sister,  and  the  prisoner  had  connection  with 
her  then.  On  the  evening  of  that  day,  the  prisoner  came  to  her 
house  and  invited  her  to  drive  with  him  to  Cache  Bay.  She 
consented,  and  after  they  had  started  they  met  Laberge  and  he 
got  into  the  “rig”  in  which  they  were  driving.  They  returned 
to  the  house  later  on,  according  to  the  testimony  of  Marie  Raymond 
about  11  o’clock  p.m.,  and  according  to  Laberge  about  10  p.m. 
The  stories  of  Marie  Raymond  and  Laberge  differ  widely  at  this 
point.  She  says  that  the  prisoner  and  Laberge  entered  the 
house.  Laberge  says  that  they  did  not  but  went  to  their  homes. 
The  testimony  of  Marie  Raymond  was  that  after  entering  the 
living  room  of  the  house  her  husband  said  to  the  prisoner:  “I 
told  you  before  never  to  put  your  foot  in  my  house  again  and 
here  you  are  again  to-night;”  to  which  the  prisoner  replied,  “It 
is  none  of  your  business;”  that  her  husband  then  said:  “I  will 
attend  to  this.  I will  take  my  axe  and  I will  get  you  out  of  my 
house;”  and  that  her  husband  then  turned  around  to  take  hold 
of  the  axe,  and  that  the  prisoner  then  struck  him  on  the  side  of 
the  head  with  a bottle,  “like  a rye  bottle;”  that  the  deceased  was 
felled  by  the  blow  and  fell  down  on  the  side  of  the  stove  and  then 
rolled  on  to  the  floor,  and  that  she  did  not  see  him  move;  that 
she  then  went  upstairs.  In  about  ten  minutes  she  came  down 
and  saw  the  prisoner  picking  her  husband  up.  When  upstairs 
she  heard  the  prisoner  swearing;  when  she  came  down  the  prisoner 
told  her  to  go  up  stairs,  that  she  had  no  business  there;  she  came 
back  again  in  about  10  minutes  and  found  the  door  leading  to 
the  kitchen  closed;  she  opened  the  door  about  3 inches  in  order 
to  see  what  was  going  on  in  the  kitchen  and  saw  the  prisoner 
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holding  her  husband  in  his  arms ; Laberge  was  then  ‘ laying  against 
the  door  inside  with  his  hand  on  the  latch;”  the  prisoner  was 
holding  her  husband  in  his  arms,  was  leaning  towards  him;  she 
then  shut  the  door  and  went  and  sat  near  the  stove  in  the  living 
room.  She  then  heard  the  side  door  of  the  kitchen  that  leads 
outside  opened;  she  then  went  into  the  kitchen  and  saw  the 
prisoner  and  Laberge  carrying  her  husband  through  the  doorway; 
the  horse  was  standing  close  To  the  back  door  of  the  kitchen,  and 
the  back  of  the  buggy  was  towards  the  front  of  the  house;  after 
seeing  this,  she  closed  the  door  and  went  back  into  the  house,  and 
from  there  she  “heard  the  rig  go;”  she  saw  the  prisoner  passing 
the  house  on  foot  about  1 o’clock  in  the  morning;  he  had  a flash 
light,  and  he  turned  it  on  her  window  and  then  on  himself;  she 
saw  the  prisoner  the  next  morning  at  the  house  next  door  to  hers, 
and  asked  “what  he  had  done  with  her  husband;”  and  he  told  her 
that  she  had  no  business  to  know  that;  the  prisoner  came  to  her 
house  the  next  night,  and  she  had  sexual  connection  with  him; 
she  then  asked  him  what  had  become  of  her  husband,  and  he 
replied,  “If  I tell  you,  you  will  give  me  away  in  some  way;”  she 
saw  him  often  after  that,  and  often  asked  him  about  her  husband, 
and  he  told  her  “there  was  no  need  of  me  knowing  anything  about 
it,  and  if  he  told  me  that  I might  give  him  away.” 

This  evidence  was  ungontradicted  except  in  so  far  as  the 
testimony  of  Laberge  was  in  conflict  with  it. 

Nothing  was  heard  of  the  deceased  after  the  23rd  April  until 
the  6th  May  following,  when  his  dead  body  was  found  in  a little 
shrubbery  30  or  35  feet  from  the  road  between  Sturgeon  Falls 
and  Cache  Bay.  The  body  was  lying  on  its  back,  “just  sideways,” 
and  was  clothed;  a rope  about  16  inches  long  was  tied  very  tightly 
about  the  neck;  there  was  a mark  as  of  a blow  on  the  head,  back 
of  the  ear,  and  decomposition  had  set  in.  Sylva  Mayer,  who 
gave  evidence  as  to  this  and  was  then  Chief  of  Police  of  Sturgeon 
Falls,  removed  the  body  to  the  undertaker’s. 

A post  mortem  was  performed  by  Dr.  Colonmbe,  assisted  by 
Dr.  Aubin,  at  the  undertaker’s  on  the  8th  May.  According  to 
his  testimony,  the  probable  cause  of  the  death  was  direct  violence; 
the  right  eye-ball  was  punctured,  “collapsed  and  shrunken;” 
there  was  a wound  on  the  head  of  the  size  of  a hen’s  egg,  and  the 
cheek  had  been  cut  through;  there  was  a half-inch  rope  around 
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the  neck,  which  had  made  “a  hard  dry  furrow  on  a straight  hori- 
zontal line,”  which  had  left  a bluish  yellow  mark.  His  opinion 
was  that  the  wound  was  probably  caused  by  a forcible  blow 
with  a blunt  instrument,  and  he  ascribed  the  death  to  the  blow 
and  the  tying.  He  thought  that  the  blow  might  have  caused 
concussion  of  the  brain,  rendering  the  deceased  unconscious,  and 
the  tying  caused  asphyxia. 

Dr.  Aubin  corroborated  the  testimony  of  Dr.  Golonmbe,  and 
he  added  the  statement  that  the  death  was  caused  by  “strangula- 
tion or  smothering  or  asphyxia.” 

It  was  also  shewn  that  a strap  was  found  lying  on  the  body  when 
at  the  morgue,  and  that  there  were  creases  on  both  hands  as  if 
they  had  been  tied  with  the  strap. 

Peter  Dupuis,  the  livery  stable  keeper  from  whom  the  buggy 
was  hired,  testified  that  when  he  left  the  stable  about  midnight 
it  had  not  returned,  contradicting  in  this  respect  the  testimony 
of  Laberge,  whom  he  also  contradicted  as  to  payment  having 
been  made  to  him  for  the  hire  of  the  buggy  when  it  was  returned, 
and  it  was  also  shewn  that  the  deceased’s  residence  was  distant 
about  a quarter  of  a mile  from  the  livery  stable. 

The  only  evidence  adduced  by  the  prisoner  beyond  that  of 
Laberge  was  as  to  character,  and  the  prisoner  did  not  testify  on 
his  own  behalf. 

In  his  charge  to  the  jury  the  learned  trial  Judge  told  them 
that  they  were  the  only  judges  of  fact,  and  that  his  only  duty  in 
regard  to  the  fact  was  to  try  to  point  their  way — that  was  all — 
“not  to  direct  your  minds  in  any  way  to  any  conclusion  that 
you  do  not  in  your  own  view  regard  as  right.”  He  then  put  to 
them  the  question,  “Was  the  deceased  killed?”  and  asked  if,  in 
view  of  the  medical  evidence,  they  could  have  any  doubt  of  that ; 
he  then  referred  to  the  evidence  as  to  the  finding  of  the  body  and 
the  condition  of  it  when  found,  stating  that  what  he  told  them 
was  the  evidence  as  he  understood  it  but  that  it  was  for  them 
to  say  whether  or  not  he  stated  it  correctly,  and  he  asked  if  that 
indicated  to  them  that  the  deceased  was  killed,  telling  them 
that  if  they  were  satisfied  that  he  was  not  killed,  they  need  con- 
sider the  matter  no  further;  he  next  told  them  that  if  they  were 
satisfied  that  the  deceased  was  killed,  the  next  question  was, 
“Was  the  prisoner  the  man  who  killed  him?”  Lie  then  told  them 
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that  in  considering  that  question  they  would  have  to  consider 
all  the  circumstances  disclosed,  and  said  that  Marie  Raymond 
“was  a woman  of  evil  courses,  call  her  what  you  like,  strumpet 
or  harlot  or  prostitute,  any  of  these  words  describe  the  woman 
she  was.” 

The  learned  Judge  thus  recapitulated,  accurately  I think, 
the  testimony  of  Marie  Raymond  down  to  the  time,  as  she  said, 
when  the  three  entered  the  house  on  the  evening  of  the  23rd 
April,  and  referred  also  to  the  testimony  of  Laberge  that  after 
reaching  the  house  he  and  the  prisoner  drove  away,  and  told  the 
jury  that,  if  they  believed  Laberge,  “they  did  not  kill  that  man 
that  night,  neither  the  one  nor  the  other,  they  had  nothing  to 
do  with  it.” 


He  then  turned  to  the  woman’s  story  and  pointed  out  that  it 
agreed  with  the  testimony  of  Laberge  down  to  the  time  when 
they  reached  the  house,  telling  the  jury:  “You  are  entitled  to 
regard  probabilities,  what  was  likely  to  have  happened,  when 
you  have  a contradiction  between  two  witnesses,  and  there  are 
other  matters  which  you  must  regard,  but  you  can  regard  the 
probabilities.” 

He  then  repeated  his  statement  that,  if  they  were  satisfied 
that  Laberge  was  telling  the  truth,  they  need  go  no  further,  and 
went  on  to  refer  to  the  fact  that  the  woman  on  two  occasions — 
at  the  inquest  and  at  the  preliminary  inquiry  before  the  magistrate. 
— had  withheld  the  story  which  she  told  at  the  trial,  and  asked 
the  jury:  “Now  is  there  any  reason  why  on  two  occasions  she 
preferred  to  be  silent  regarding  Dumont,  and  is  there  a reason 
why  on  another  occasion  she  told  the  same  story  that  she  told 
here?  Was  she  telling  the  truth  to-day?  Making  all  allowances 
for  her  immorality,  for  her  want  of  morality,  since,  unfortunately, 
she  is  not  alone  in  that,  there  have  been  members  of  her  profession 
from  very  early  days  and  there  always  will  be,  but  d^id  she  tell 
the  truth?  If  she  told  the  truth,  Laberge  was  not  telling  the 
truth;  if  Laberge  was  telling  the  truth,  she  was  not.  Now,  when 
a person  makes  a false  statement,  there  is  some  motive  for  it. 
Possibly  you  can  understand  the  motive  she  ‘had  in  protecting 
this  man  on  two  occasions  when  she  was  brought  face  to  face 
with  the  circumstances  of  the  death  of  her  husband.  When  she 
was  asked  to-day  why  she  did  it,  she  said  she  was  afraid  of  him. 
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If  her  story  to-day  is  correct,  she  wanted  to  protect  him  and  did 
protect  him  on  two  occasions — telling  the  truth  on  the  afternoon 
of  the  preliminary  hearing  and  as  she  swears  to-day  that  what 
she  says  is  the  truth.” 

The  learned  Judge  recapitulated  the  outlines'  of  the  story 
she  told  at  the  trial,  and,  after  referring  to  the  contradiction  of 
Laberge  by  Dupuis,  said  that,  assuming  that  what  happened 
in  the  house  was  as  Laberge  told  it,  the  prisoner  was  not  guilty; 
but  that,  assuming  that  the  woman’s  story  was  true  and  the 
prisoner  killed  the  deceased,  the  next  question  was,  “Was  his 
act  murder  or  manslaughter?”  He  then  defined  the  difference 
between  murder  and  manslaughter  and  illustrated  it  by  examples. 

The  learned  Judge  concluded  his  charge  by  telling  the  jury 
that  they  had  three  questions  to  answer: — 

“Was  this  man  killed?  If  not,  the  prisoner  is  not  guilty.”  “if 
he  was  killed,  did  the  prisoner  kill  him?”  and  “If  he  did  kill 
him,  was  the  killing  murder  or  manslaughter?” 

The  learned  Judge  said  that  the  prisoner  was  entitled  to  the 
benefit  of  any  reasonable  doubt,  and  that  after  the  able  addresses 
of  counsel  he  did  not  think  that  he  could  usefully  add  anything  else, 
and  expressed  his  regret  at  having  taken  up  so  much  of  the  jury’s 
£ time,  “in  roughly  directing  or  attempting  to  direct  your  attention 
to  what  I think  is  the  law  and  the  salient  facts  of  the  case.” 

Although  counsel  for  the  prisoner  at  the  close  of  the  charge 
asked  to  be  permitted  to  put  in  an  answer  said  to  have  been 
' make  by  Marie  Raymond  on  cross-examination  at  the  preliminary 
hearing,  and  to  have  the  jury’s  attention  called  to  the  fact  that 
she  did  not  mention  the  23rd  April,  no  objection  to  the  charge 
was  made,  nor  was  the  trial  Judge  asked  to  call  the  jury’s  attention 
to  anything  else  than  what  I have  mentioned,  or  to  instruct  them 
otherwise  than  he  had  done.  No  suggestion  was  made,  at  any 
stage,  that  Marie  Raymond  was  an  accomplice  or  an  accessory 
after  the  fact,  and  that  the  jury  should  therefore  have  been 
advised  not  to  convict  upon  her  evidence  unless  it  was  corrobo- 
rated in  some  material  part  involving  the  guilt  of  the  prisoner. 

I am  unable  to  see  any  ground  upon  which  Marie  Raymond 
could  be  held  to  be  an  accomplice  or  an  accessory  after  the  fact. 

Section  69  of  the  Criminal  Code  defines  who  are  to  be  deemed 
parties  to  and  guilty  of  an  offence.  They  are  those  who:  (1) 
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actually  commit  the  offence;  (2)  do  or  omit  an  act  for  the  purpose 
of  aiding  any  person  to  commit  the  offence;  (3)  abet  any  person 
in  the  commission  of  the  offence;  (4)  counsel  or  procure  any 
person  to  commit  the  offence. 

An  accessory  after  the  fact  to  an  offence  is  one  who  receives, 
comforts,  or  assists  any  one  who  has  been  a party  to  such  offence 
in  order  to  enable  him  to  escape,  knowing  him  to  have  been  a 
party  thereto  (sec.  71) . 

An  accomplice  is  one  who,  under  the  provisions  of  sec.  69, 
is  a party  to  the  offence. 

There  is  nothing  to  shew  that  Marie  Raymond,  though  she 
was  present  when  her  husband  was  struck  with  the  bottle,  did 
or  omitted  anything  which  rendered  her  guilty  of  the  offence 
which  was  committed;  there  was  nothing  to  indicate  that  she 
had  any  part  in  the  killing,  either  by  direct  act  or  by  aiding  or 
abetting  the  murderer.  Indeed,  everything  pointed  to  the  opposite 
conclusion.  The  blow  was  struck  as  the  result  of  an  altercation 
between  the  prisoner  and  the  deceased,  which  resulted  in  the 
deceased  reaching  for  his  axe  and  the  prisoner  striking  him  with 
the  bottle.  Even  if  she  had  been  passively  acquiescing  in  the 
act  of  the  prisoner,  that  would  not  have  made  her  a party  to 
the  offence.  Mere  passive  acquiescence  is  not  such  a participation 
in  an  offence  as  will  constitute  a person  an  aider  or  abettor  or 
make  him  criminally  liable  for  the  offence:  Rex  v.  Hendrie  (1905), 
11  O.L.R.  202. 

She  did  nothing  after  the  offence  was  committed  to  make  her 
an  accessory  after  the  fact.  She  did  nothing  to  receive,  comfort, 
or  assist  the  prisoner;  her  failure  to  disclose  the  offence  did  not 
make  her  an  accessory  after  the  fact:  1 Hale  P.C.  618;  Regina  v. 
Smith  (1876),  -38  U.C.R.  218. 

The  rule  requiring  the  trial  Judge  to  advise  the  jury  that 
it  is  not  safe  to  convict  on  the  uncorroborated  evidence  of  an 
accomplice  is  a rule  of  practice  and  not  of  law,  and  the  cases  in 
this  Province  have  decided  that  failure  to  follow  the  rule  is  not 
the  subject  of  a reservation  under  the  statute:  Regina  v.  Smith 
(supra);  Regina  v.  Lloyd  (1890),  19  O.R.  352,  356,  and  cases  there 
cited. 

In  England,  the  jurisdiction  of  the  Court  of  Criminal  Appeal 
is  wider  than  that  possessed  by  this  Court.  There  the  Court  has 
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jurisdiction  to  entertain  an  appeal  on  any  ground  which  appears 
to  the  Court  to  be  a sufficient  ground  of  appeal,  provided  that 
leave  to  appeal  has  been  granted;  our  jurisdiction  is  limited  to 
questions  of  law  and  to  granting  a new  trial  on  the  ground  that 
the  verdict  is  against  the  weight  of  evidence. 

The  case  of  Rex  v.  Tate,  [1908]  2 K.B.  680,  for  a reference  to 
which  I am  indebted  to  my  brother  Ferguson,  has  therefore  no 
application.  In  that  case,  the  conviction  was  quashed  because  the 
trial  Judge  had  not  cautioned  the  jury  against  convicting  upon 
the  uncorroborated  evidence  of  an  accomplice,  and  the  rule  requir- 
ing the  Judge -so  to  caution  the  jury  was  treated  as  a matter  of 
settled  practice,  and  therefore  not,  to  use  the  language  of  Hhrrison, 
C.J.,  in  Regina  v.  Smith,  “of  positive  law.77 

I have  dealt  with  this  aspect  of  the  case  although  the  question 
is  not  open  on  the  reserved  case,  and  according  to  my  recollection 
it  was  not  argued  at  the  bar.  I refer  to  it  only  because  since  the 
argument  it  has  been  suggested  that  Marie  Raymond  was  an 
accomplice,  and  that  the  jury  should  have  been  instructed  in 
accordance  with  the  rule  of  practice  to  which  reference  has  been 
made. 

In  my  opinion,  both  of  the  questions  asked  should  be  answered 
in  the  negative. 

I have  carefully  read  the  evidence  and  the  charge  of  the  learned 
. Judge,  and  have  summarised  them  in  what  I have  written — per- 
haps at  too  great  length — and  I am  quite  unable  to  see  that  there 
was  any  want  of  direction  by  the  learned  Judge  in  not  pointedly 
calling  the  attention  of  the  jury  to  the  fact  that  without  the 
testimony  of  the  woman  there  was  no  evidence  to  support  a 
conviction,  and  to  the  contradictory  statements  made  by  her 
going  to  shew  that  she  was  not  a credible  witness. 

It  will  have  been  seen,  from  what  I have  said,  that  the  learned 
trial  Judge  more  than  once  pointed  out  to  the  jury  that  if  they 
believed  the  testimony  of  Laberge  they  should  acquit  the  prisoner, 
but  that  if  they  believe  the  testimony  of  Marie  Raymond  he 
was  guilty  of  homicide  amounting  either  to  murder  or  man- 
slaughter, leaving  them  to  say  which. 

As  I have  said,  he  also  referred  to  the  contradictory  statements 
which  had  been  made  by  Marie  Raymond,  and  they  were  doubtless 
pressed  upon  the  jury  by  counsel  for  the  prisoner  as  ground  for 
16 — 49  o.l.r 
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disbelieving  her  and  for  accepting  the  testimony  of  Laberge.  If 
the  latter  part  of  the  question  is  based  on  the  theory  that  it  was 
the  duty  of  the  trial  Judge,  in  effect,  to  tell  the  jury  that  they 
should  not  accept  the  woman’s  testimony  because  of  her  character 
and  the  previous  contradictory  statements  she  had  made,  I am, 
with  respect,  unable  to  agree  that  any  such  duty  rested  upon  him. 
If,  as  I gather  from  the  charge,  my  brother  Latchford,  who  saw 
the  witness  and  observed  the  manner  in  which  she  gave  her 
testimony,  believed  that  she  was  telling  the  truth,  which  is  the 
conclusion  to  which  I have  come  after  a careful  perusal  of  the 
reporter’s  notes,  he  was  justified — if  indeed  it  was  not  his  duty — 
in  pointing  out  to  the  jury  any  reason  disclosed  at  the  trial  why, 
notwithstanding  her  previous  statement,  her  testimony  given 
before  them  should  be  accepted,  not,  of  course,  telling  them 
that  they  should  accept  it,  but  giving  the  reasons  which  he  thought 
should  lead  to  that  conclusion. 

We  had  to  consider  a somewhat  similar  question  in  Rex  v. 
Coppen,  47  O.L.R.  399,  53  D.L.R.  576,  and  there  dealt 
with  the  principle  upon  which  a Judge’s  charge  is  to  be  dealt  with 
when  it  is  attacked  for  nondirection  or  misdirection,  and  reference 
may  be  made  to  the  cases  there  cited  and  to  Rex  v.  Immer  (1917), 
13  Cr.  App.  R.  22. 

I come  now  to  the  second  question,  and  am  unable  to' under- 
stand on  what  ground  the  prisoner  had  the  right  to  have  it  left 
to  the  jury  to  say  whether  he  was  not  justified  in  striking  the 
blow  with  the  bottle  as  an  act  of  self-defence.  There  was  nothing 
to  warrant  that  conclusion.  Apart  from  the  fact  that,  according 
to  the  medical  testimony,  the  death  of  the  deceased  was  caused  by 
strangulation  subsequent  to  the  blow,  the  facts  are  such  as  to 
shew  that  there  was  no  justification  for  striking  with  the  bottle; 
although  the  deceased  was  reaching  for  his  axe,  there  was  nothing 
to  prevent  the  prisoner  from  leaving  the  house  as  he  had  been 
ordered  to  do,  without  having  been  injured.  The  very  object 
of  reaching  for  the  axe  was  to  compel  him  to  leave  the  house. 

But,  even  if  he  was  justified  in  striking  the  blow,  he  had  no 
answer  to  the  charge  of  strangulation  except  his  defence  of  not 
guilty. 

The  fact  to  which  I have  already  referred,  that  my  learned 
brother’s  charge  was  not  objected  to  and  that  he  was  not  asked  to 


XLIX.] 


ONTARIO  LAW  REPORTS. 


233 


direct  the  jury  to  anything  with  which  he  had  not  dealt  in  his 
charge,  or  to  call  their  attention  to  anything  to  which  he  had 
not  referred,  would  seem  to  indicate  that  counsel  for  the  prisoner 
was  satisfied  with  it  except  as  to  the  one  matter  which  he  men- 
tioned, to  which  reference  has  been  made. 

I entertain  the  opinion  that,  if  those  who  knew  what  happened 
on  the  fateful  night  and  early  morning  would  speak  and  speak 
the  truth,  it  would  be  found  that  when  the  prisoner  and  Laberge 
saw  the  unconscious  body  of  the  man  who  had  been  struck  with  the 
bottle,  lying  on  the  floor,  they  came  to  the  conclusion  that  he  was 
dead  and  determined  to  get  rid  of  what  they  thought  to  be  the  dead 
body,  and  that  afterwards,  having  discovered  that  there  was  still 
life  in  the  man,  they  finished  their  work  by  strangling  him  to 
death. 

Maclaren,  J.A.,  agreed  with  Meredith,  C.J.O. 

Hodgins,  J.A.: — I agree  entirely  with  the  judgment  of  my 
Lord  the  Chief  Justice  of  Ontario,  and  only  desire  to  add  a word 
as  to  one  question. 

The  learned  trial  Judge  having  declined  to  reserve  a case, 
the  Second  Divisional  Court,  on  the  prisoner’s  application, 
directed  the  trial  Judge,  under  sec.  1015  of  the  Criminal  Code, 
to  do  so.  I presume  that  counsel  urged  there  all  grounds  which 
he  thought  were  properly  open  to  him.  The  Court  confined  its 
direction  to  two  questions,  and  these  questions  were  accordingly 
stated  by  the  learned  trial  Judge,  their  form  being  settled  by 
the  Divisional  Court.  That  this  was  proper  appears  from  Rex 
v.  Tansley  (1911)^3  O.W.N.  411,  19  Can.  Crim.  Cas.  42,  and 
Rex  v.  Coleman  (1898),  30  O.R.  93,  108. 

In  my  opinion,  it  is  neither  our  duty  nor  within  our  province 
to  travel  outside  the  limits  thus  defined  by  another  Divisional 
Court.  Rut,  as  opinions  have  been  expressed  upon  something 
which  has  not  come  before  us  in  the  stated  case,  I may  perhaps 
be  pardoned  for  dealing  with  it,  notwithstanding  my  objection 
to  its  introduction. 

I cannot  regard  the  widow  as  an  accomplice.  The  test  is: 
could  she  have  been  indicted,  under  the  wide  provisions  of  our 
Code,  for  the  offence  for  which  the  prisoner  has  been  convicted? 
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App.  Div.  jf  sYie  could,  then  any  spectator  of  a crime  might  find  himself  • 
— — described  as  an  accomplice,  for  here  she  only  saw  the  first  blow 

Rex  struck  and  later  witnessed  the  carrying  out  of  her  husband. 

Dumont.  However  much  she  was  to  blame  by  her  conduct  in  causing  the 
Hodgins,  j.a.  prisoner  to  frequent  her  house,  she  was  no  party  to  his  act,  nor 
did  she  do  or  omit  any  act  for  the  purpose  of  aiding  him,  nor  did 
she  abet,  counsel,  or  procure  him  to  do  it,  nor  receive,  comfort, 
or  assist  him  in  order  to  enable  him  to  escape,  knowing  him  to  be 
a party  to  the  crime.  She  may  have  suspected,  but  upon  the 
evidence  she  did  not  know,  nor,  until  the  jury  pronounced  the 
prisoner  guilty,  did  any  one  know  of  a surety  who  murdered 
Raymond.  If  she  were  an  accomplice,  yet  there  is  no  rule  of  law 
which  requires  in  this  Province  a caution  to  the  jury  that  they 
should  not  convict  on  the  uncorroborated  evidence  of  an  accom- 
plice alone.  I may  add  to  the  cases  cited  by  my  Lord,  Rex  v. 
Frank  (1910),  21  O.L.R.  196. 

If  it  was  necessary  to  find  corroboration,  the  evidence  of 
Laberge  that  he  and  the  prisoner  were  on  the  road  outside  the 
house  on  that  night,  and  the  conduct  of  the  prisoner  in  refraining 
from  denying  in  the  witness-box  his  presence  inside  the  house 
on  the  night  in  question,  with  all  that  this  involved,  was  sufficient 
for  the  jury  to  act  upon.  In  Rex  v.  Clark  (1901),  3 O.L.R.  176, 
Osier,  J.A.,  with  whom  concurred  Armour,  C.J.O.,  Maclennan, 
Moss,  and  Lister,  JJ.A.,  said  (p.  181) : “The  Judge  was  at  liberty 
(as  a jury  are,  though  they  must  not  be  told  so)  to  draw  an  infer-  j 
ence  unfavourable  to  the  prisoner  from  the  fact  that  he  did  not 
testify  on  his  own  behalf/ ; 

And  in  the  more  recent  cases  of  Mash  v.  Barley,  [1914]  3 K.B.  ' 
1226,  and  Rex  v.  Marks  Feigenbaum,  [1919]  1 K.B.  431,  silence 
or  neglect  to  give  evidence  has  been  considered  as  corroboration 
of  the  evidence  implicating  the  accused. 

But,  if  the  widow  were  considered  as  an  accomplice,  then  how 
does  the  case  stand?  In  Rex  v.  Tate,  [1908]  2 K.B.  680,  21  Cox 
C.C.  693,  where  the  jury  had  not  been'  cautioned  in  accordance 
with  what  Lord  Alverstone,  C.  J.,  stated  to  be  the  universal  practice, 
yet  at  the  end  of  his  judgment,  as  reported  in  Cox,  this  significant 
sentence  appears  (p.  696) : “I  repeat  that  if,  in  this  case,  there 
had  been  corroborative  evidence  our  decision  would  have  been 
different,  notwithstanding  the  absence  of  warning  to  the  jury.” 
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Lord  Reading,  C.J.,  in  Rex  v.  Ahlers,  [1915]  1 K.B.  616, 
expresses  much  the  same  idea,  which  accords  with  sec.  1019  of 
our  Code,  when  he  says  (p.  626) : “Before  we  can  uphold  a verdict 
of  guilty  after  misdirection,  we  must  be  satisfied  that,  had  the 
proper  direction  been  given,  the  jury  would  have  come  to  the 
same  conclusion  and  convicted  the  prisoner/’ 

There  can  be  no  doubt,  I think,  that  after  the  evidence  of 
the  widow,  the  contradiction  of  the  exculpatory  testimony  of 
Laberge,  and  the  want  of  denial  by  the  prisoner  of  his  presence 
inside  the  house,  the  jury  would  have  come  to  the  conclusion 
that  the  prisoner  was  guilty  of  the  crime  charged.  The  widow’s 
evidence  left  her  without  a shred  of  moral  respectability,  yet 
the  jury  must  have  been  impressed  with  its  truth  and  the  support 
which  it  undeniably  got  from  the  circumstances  I have  referred 
to.  It  is  not  possible,  to  my  mind,  to  determine  that  the  absence 
of  the  usual  caution,  under  the  circumstances,  occasioned  any 
substantial  wrong  or  miscarriage  of  justice. 

Magee,  J.A.: — In  this  case  several  questions  arise  out  of 
those  directly  stated  for  our  opinion,  and  one  must  try  to  deal 
with  them  irrespective  of  any  idea  one  may  have  formed  as  to 
the  propriety  of  the  verdict.  My  Lord  the  Chief  Justice  has 
detailed  the  facts  of  the  case  very  fully,  and  I will  only  refer  to 
what  seem  to  me  the  outstanding  features  which  present  them- 
selves for  consideration. 

The  deceased  Cyrille  Raymond  resided  with  his  wife  and 
child  at  Sturgeon  Falls,  but  he  worked  at  Cache  Bay,  about  five 
miles  distant.  He  was  in  the  habit  of  going  from  home  to  his 
work  at  the  beginning  of  the  week  and  returning  at  the  end  or 
frequently  at  intervals  of  two  or  three  days  during  the  week. 
His  wife,  about  18  years  old,  had  fallen  into  evil  ways  and  fre- 
quently received  men  at  the  house  during  her  husband’s  absence 
and  despite  his  expostulation.  One  of  these  men  was  the  prisoner 
Dumont,  whom,  according  to  the  wife’s  evidence,  Raymond  had, 
on  more  than  one  occasion  shortly  before  his  death,  found  at  the 
house  and  whose  presence  he  had  forbidden.  The  prisoner  had 
to  him  given  as  a reason  for  being  there  that  he  had  come  about  the 
rent  of  the  house,  which  it  would  appear  belonged  to  his  father. 
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On  the  Friday  before  his  death  Raymond  had  taken  a police 
officer  with  him  to  the  house  and  there  found  the  prisoner  Dumont 
and  one  Laberge  with  the  wife.  On  Tuesday  and  Wednesday 
the  22nd  and  23rd  April,  1919,  he  was  at  his  work  at  Cache  Bay, 
and  on  that  Wednesday  evening,  about  6 p.m.  or  later,  left  his 
employer  with  the  expressed  intent  of  walking  home.  Except  as 
detailed  by  his  wife  at  the  trial,  he  is  not  known  to  have  been 
again  seen  alive,  and  nothing  more  was  heard  of  him  until  his 
dead  body  was  found  on  the  6th  May,  1919,  in  a clump  of  under- 
growth between  Cache  Bay  and  Sturgeon  Falls,  about  half  a mile  or 
more  from  his  house.  It  bore  the  indications  of  murder  to  which 
my  Lord  has  referred.  An  inquest  was  held  on  the  10th  May, 
1919,  and  the  widow  being  called  as  a witness  swore  that  she  had 
last  seen  her  husband  on  Monday  the  21st  April,  and  had  not 
seen  him  on  Wednesday  the  23rd  April,  and  he  had  not  come 
home  then,  and  she  had  expected  him  on  Saturday  the  26th  April. 
In  May,  1920,  in  consequence  of  some  statements  made  by  her 
while  in  charge  of  police  officers,  the  prisoner  Dumont  and  Laberge 
were  arrested  on  the  charge  of  the  murder  of  Raymond,  and  the 
preliminary  investigation  was  held  before  the  Police  Magistrate 
on  the  29th  May,  1920.  Mrs.  Raymond  was  called  as  a witness 
for  the  prosecution,  and  then  again  swore  that  she  had  not  seen 
her  husband  on  that  Wednesday  night  nor  from  the  previous 
Tuesday  morning,  when  he  left  for  his  work,  until  after  his  body 
was  found;  and,  though  admitting  that  she  had  on  that  Wednesday 
afternoon  been  with  Dumont  and  Laberge  on  the  outskirts  of 
Sturgeon  Falls  and  there  had  improper  intercourse  with  them 
and  that  she  had  had  a buggy-drive  with  them  that  same  evening 
to  Cache  Bay,  returning  with  them  about  11  p.m.,  she  swore 
that  when  they  arrived  at  her  house  neither  of  the  two  men  had  got 
out  of  the  buggy,  that  both  had  driven  away  as  soon  as  she  herself 
got  out  of  it,  and  neither  of  them  had  entered  the  house;  and, 
while  professing  not  to  remember  having  made  some  previous 
statements,  accounted  for  others  by  sayihg  they  were  not  made 
under  oath,  and  said  that  what  she  now  stated  was  under  oath  and 
the  truth.  It  was  not  until  her  examination  was  resumed  in  the 
afternoon  of  the  same  day  after  a midday  adjournment  that 
she  changed  her  story  and  gave  evidence  of  what  occurred  at  the 
house  on  the  return  from  the  buggy-drive  and  told  of  the  husband’s 
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presence  there,  the  blow  by  Dumont,  subsequent  occurrences  in 
the  outshed,  and  the  carrying  out  of  the  body  by  Dumont  and 
Laberge  to  the  buggy  at  the  back  door,  and  her  own  inaction — 
as  my  Lord  has  detailed. 

It  would  not,  I think,  be  an  unreasonable  inference  that  the 
murder  was  completed  in  the  house  and  that  her  husband  was 
being  strangled  when  she  saw  Dumont  bending  over  and  holding 
him.  A double  house  was  next  door  to  her  with  only  the  width 
of  a roadway  between,  and  the  nearer  half  of  it  was  occupied. 
Other  houses  were  across  the  street.  There  was  nothing  to  have 
prevented  her  going  out  for  assistance.  She  made  no  such  attempt 
and  no  outcry.  Later  in  the  night  Dumont  went  past,  signalling 
his  presence  to  her. 

She  admits  having  had  intercourse  with  Dumont  several  times 
within  a few  days  after  the  horrible  evening,  and  during  the 
following  week,  when  apparently  no  one  but  Dumont  and  Laberge 
and  she  knew  what  had  happened;  she  went  away  from  her  home 
for  four  days  and  nights  with  Dumont  and  passed  as  his  wife. 
She  professed  to  her  relatives  and  to'  others  that  she  knew  nothing 
of  the  reason  of  her  husband's  absence.  On  the  two  subsequent 
occasions  referred  to,  she,  according  to  her  present  testimony, 
committed  perjury  and  denied  the  facts,  to  screen  this  prisoner 
and  prevent  his  punishment.  She  says  that  several  times  before 
the  body  was  found  she  asked  Dumont  what  had  been  done  with 
her  husband,  but  it  is  manifest  that  neither  question  nor  answer 
indicated  belief  in  the  husband's  existence.  She  says  now  that 
in  her  former  denials  she  was  actuated  by  fear  of  Dumont,  who 
told  her  it  could  only  be  through  her  that  discovery  could  be 
had— that  of  course  and  her  alleged  non-participation  would  be 
for  a jury  to  pass  upon. 

If  what  occurred  in  the  house  that  Wednesday  night  had  been 
seen  through  a window  and  heard  by  an  observer  outside,  and 
if  the  other  facts  referred  to  were  proved,  and  if  a jury  found  the 
wife  guilty  of  murder  as  a participant  or  an  accessory  before  the 
fact,  I question  very  much  whether  the  verdict  could  be  disturbed. 
Her  subsequent  acts  as  well  as  her  previous  conduct  would  be 
available  as  indications  of  previous  intent,  and  their  weight  as 
evidence  is  not  confined  to  their  own  or  subsequent  dates  of 
criminality. 
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But  whether  such  a verdict  of  a jury  would  or  would  not  be 
disturbed,  she  was,  I think,  undoubtedly  an  accessory  after  the 
fact,  by  her  perjury  on  two  occasions  to  prevent  the  discovery  and 
punishment  of  the  murderer.  An  accessory  after  the  fact  was 
defined  as  a person  who,  knowing  a felony  to  have  been  committed 
by  another,  receives,  relieves,  comforts,  or  assists  the  felon: 
1 Hale  P.C.  618;  1 Russell  on  Crimes,  7th  ed.,  p.  126;  4 Bl.  Com.  37; 
and  generally  any  assistance  whatever  given  to  a felon  to  hinder 
his  being  apprehended,  tried,  or  suffering  punishment,  makes  the 
assister  an  accessory:  4 Bl.  Com.  37. 

In  Regina  v.  Hansill  (1849),  3 Cox  C.C.  597,  Erie,  J.,  said 
(p.  599) : “The  assistance  must  be  such  as  would  tend  to  prevent 
the  principal  felon  from  being  brought  to  justice.  'The  question 
is,  did  he,  after  the  felony  was  complete,  assist  the  felon  to  elude 
justice?’  ’ 

I have  not  found  an  instance  of  assisting  by  perjury,  but  I 
cannot  imagine  anything  of  more  effectual  assistance  in  such  a 
case  as  this  than  the  refusal  to  do  her  duty  to  the  State  to  tell  the 
truth  on  these  two  pertinent'  occasions,  and  not  only  refusing  to 
tell  the  truth  but  telling  actual  untruths.  It  was  certainly  more 
effectual  than,  after  telling  the  truth,  to  have  furnished  the  guilty 
man  with  a horse  or  money  to  escape  or  concealing  him  from 
pursuit  or  bribing  his  gaoler.  But  see  Anon.  (1561),  Francis  Moore’s 
Reports,  p.  8 (case  29),  as  to  the  victim  of  robbery  agreeing  for 
reward  not  to  give  evidence.  It  is  of  course  necessary  that  the 
person  assisting  should  know  of  the  guilt.  Here  there  was  ample 
evidence  to  convince  a jury  of  the  knowledge.  The  Criminal 
Code,  sec.  71,  which  defines  an  accessory  after  the  fact,  does  not 
change  the  law  in  declaring  him  to  be  one  who  receives,  comforts, 
or  assists  the  party  to  an  offence  in  order  to  enable  him  to  escape, 
knowing  him  to  have  been  a party  thereto. 

If  then  Mrs.  Raymond  was  an  accessory  after  the  fact,  she  was 
an  accomplice.  That  term  “includes  all  the  participes  criminis, 
whether  they  are  considered  in  strict  legal  propriety  as  principals 
in  the  first  or  second  degree,  or  merely  as  accessories  before  or 
after  the  fact:”  1 Russell  on  Crimes,  4th  ed.,  p.  49,  citing  Fost. 
341- — as  to  which  see  Regina  v.  Smith , 38  U.C.R.  218  (1876). 

It  has  long  been  considered  that  the  evidence  of  accomplices 
should  be  scanned  with  very  serious  consideration,  not  to  say 
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suspicion  and  doubt,  so  that  many  Judges  advised  juries  not  to 
act  upon  it  unless  it  was  corroborated,  but  to  acquit,  and  in  some 
cases  took  it  upon  themselves  to  withdraw  the  case  from  the 
jury  and  discharge  the  prisoner,  and  it  came  to  be  seriously  argued 
as  a rule  of  law  that  without  corroboration  juries  could  not  properly 
convict.  That  contention  could  not  be  maintained,  and  it  is 
well-settled  that,  if  the  jury  chooses  so  to  do,  it  may  accept  and 
convict  upon  the  evidence  of  the  accomplice  alone  without  any 
corroboration,  and  that  the  rule  which  treated  such  evidence 
as  insufficient  was  one  of  practice  only  and  not  a rule  of  law,  and 
the  verdict  could  not  be  set  aside  for  absence  of  corroboration. 

But  it  still  remained  and  remains  the  duty  of  the  Judge  to 
point  out  to  the  jury  the  danger  which  attends  the  acceptance 
of  an  accomplice’s  testimony,  and  the  strong  temptation  to  throw 
all  or  the  chief  blame  upon  others  concerned  or  even  to  inculpate 
innocent  persons.  Despite  some  dicta  that  this  is  discretionary 
with  the  Judge  and  that  his  refusal  or  failure  cannot  be  reviewed, 
it  is,  I think,  clear  that  it  is  a duty  which  is  owing  to  the  accused 
person,  the  failure  to  perform  which  vitiates  the  conviction,  unless 
the  Court  is  able  to  apply  sec.  1019  of  the  Criminal  Code,  which 
provides  that  no  conviction  shall  be  set  aside  or  new  trial  directed 
unless  in  the  opinion  of  the  Court  of  Appeal  some  substantial 
wrong  or  miscarriage  was  occasioned. 

In  Rex  v.  Tate , [1908]  2 K.B.  680,  the  Judge  had  omitted  to 
advise  the  jury  that  they  ought  not  to  convict  upon  the  uncor- 
roborated testimony  of  an  accomplice,  and  simply  left  it  to  them 
to  say  which  of  the  two  stories  they  believed,  and  the  jury  found 
the  prisoner  guilty.  The  Court  of  Criminal  Appeal,  in  agreeing 
that  there  was  no  power  to  set  aside  a verdict  of  guilty  for  want 
of  corroborative  evidence,  added  (p.  682)  this  qualification,  “assum- 
ing that  the  jury  was  cautioned  in  accordance  with  the  ordinary 
practice,”  and  they  quoted  with  approval  the  statement  that 
though  the  practice — that  is  the  practice  of  not  convicting,  not 
the  practice  of  cautioning  the  jury — rested  only  upon  the  discretion 
of  the  trial  Judge,  it  had  obtained  so  much  sanction  from  legal 
authority  that  it  deserves  all  the  reverence  of  law,  and  a deviation 
from  it  in  a particular  case  would  be  justly  considered  of  question- 
able propriety.  The  Court  held  that  there  had  been  a miscarriage 
of  justice  and  set  aside  the  conviction.  That  case  was  an  appeal 
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by  the  prisoner,  apparently  without  leave;  and  under  the  Act 
of  1907  constituting  that  Court  the  accused  could  only  appeal 
without  leave  on  a ground  involving  a question  • of  law  alone 
(7  Edw.  VII.  ch.  23,  sec.  3,  Imp.  Act),  and  there  is  no  hint  that 
the  Court  was  not  dealing  with  the  case  as  a matter  of  law  or  under 
sec.  4 (1)  . They  did  not  act  upon  the  proviso  to  that  sub-section, 
whereby  an  appeal  might  be  dismissed  if  no  substantial  mis- 
carriage of  justice  had  occurred.  And  see  Rex  v.  Baskerville, 
[1916]  2 K.B.  658,  where  the  law  is  reviewed. 

Under  sec.  1014  of  our  Criminal  Code  the  trial  Court  may 
reserve  any  question  of  law  arising  on  the  trial  or  any  of  the 
proceedings,  or  arising  out  of  the  direction  of  the  Judge,  for  the 
opinion  of  the  Court  of  Appeal.  In  Rex  v.  Akerley  (1918),  30 
Can.  Crim.  Cas.  343,  the  Supreme  Court  of  New  Brunswick  set 
aside  a conviction  on  one  count,  on  the  ground  that  the  trial 
Judge  had  not  cautioned  the  jury  and  it  was  his  duty  to  do  so — 
see  pp.  354  and  356.  Such  duty  was  also  pointed  out  by  the 
present  Chief  Justice  of  the  Common  Pleas  in  Rex  v.  Frank , 
21  O.L.R.  196,  16  Can.  Crim.  Cas.  237.  In  Rex  v.  Ratz  (1913), 
21  Can.  Crim.  Cas.  343,  12  D.L.R.  678,  where  the  trial  Judge  had 
given  no  caution  and  had  only  referred  to  the  fact  that  the  accom- 
plice already  convicted  of  the  same  murder  stood  in  the  shadow 
of  the  gallows  and  had  nothing  to  hope  or  fear  in  telling  the  story, 
the  Supreme  Court  of  Saskatchewan  held,  following  Rex  v.  Tate , 
[1908]  2 K.B.  680,  that  there  was  misdirection,  and  granted  a 
new  trial,  and  Brown,  J.,  pointed  out  that  the  statement  in  Rex 
v.  Reynolds  (1908),  15  Can.  Crim.  Cas.  209,  in  the  same  Court, 
that  “it  seems  well  established  that  if  a Judge  fails  to  advise  a 
jury  as  stated  the  omission  will  not  be  ground  for  a new  trial/' 
was  a mere  dictum — as  to  which  see  also  Regina  v.  Beckwith 
(1859),  8 U.C.C.P.  274,  and  Regina  v.  Smith,  38  U.C.R.  218; 
and  see  also  Rex  v.  Morrison  (1917),  29  Can.  Crim.  Cas.  6,  in 
Nova  Scotia,  where  a new  trial  was  ordered.  I need  not  refer 
to  the  numerous  cases  such  as  Rex  v.  McNulty  (1910),  22  O.L.R. 
350,  in  which  due  caution  has  been  given.  On  the  other  side, 
in  Rex  v.  Betchel  (1912),  19  Can.  Crim.  Cas.  423,  5 D.L.R.  497, 
in  Alberta,  a new  trial  after  acquittal  was  granted  at  the  instance 
of  the  Crown  because  the  jury  had  not  been  told  that  they  had  the 
power  to  convict  without  corroboration.  Those  cases,  I think, 
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shew  that  under  our  Code  a conviction  will  be  set  aside  for  want  of 
due  caution  to  the  jury  in  such  cases. 

The  next  question  is,  was  there  such  caution  in  the  present  case? 
The  man  Laberge,  who  is  also  in  custody,  charged  as  an  accessory 
after  the  fact,  was  called  as  a witness  for  the  prisoner,  who  was 
not  himself  examined.  Laberge  denied  that  he  or  Dumont  had 
entered  the  house,  and  on  cross-examination  was  asked  if  he  knew 
any  reason  why  Mrs.  Raymond  would  make  up  such  a story  against 
them,  and  he  could  not  suggest  any  unless  it  was  to  cover  up  some 
one  else.  That  suggestion,  whatever  it  might  be  worth,  the 
prisoner  was  entitled  to  have  weighed.  It  at  once  raised  the 
question  of  value  of  an  accomplice^  evidence.  The  learned 
trial  Judge  in  a careful  charge  pointed  out  to  the  jury  the  facts 
involved  and  the  previous  contradictory  statements  made  by 
Mrs.  Raymond,  and  that,  if  Laberge’s  evidence  was  true,  hers 
could  not  be,  and  that  the  jury  must  decide  which  to  believe. 
But  nowhere  do  I find  any  reference  to  the  fact  of  her  being  a 
possible  accessory  or  accomplice  or  of  the  caution  with  which 
evidence  of  such  a person  should  be  weighed,  or  of  the  practice  of 
the  Courts  in  dealing  with  it.  The  jury  were  invited  to  consider 
the  weight  to  be-  attached  to  her  former  denials,  but  hardly  in  a 
way  to  add  to  their  value.  Without  quoting,  I think  there  was 
not  a caution  in  accordance  with  the  practice  such  as  was  thought 
proper  in  Rex  v.  Tate,  and  that  the  jury  were  rather  left,  as  in  that 
case,  to  say  which  of  the  two  witnesses  to  believe,  or,  as  in  Rex 
v.  Ratz , to  deal  with  the  woman’s  evidence  on  the  same  basis 
as  that  of  an  ordinary  witness,  while  Laberge’s  interest  as  charged 
with  being  an  accessory  was  indicated  to  them.  I would  therefore 
be  of  opinion  that  proper  direction  was  not  given  to  the  jury  in 
that  respect. 

But  then  comes  the  question,  is  that  before  this  Court?  In 
‘ the  first  question  which  has  been  reserved  under  the  direction 
of  the  Second  Divisional  Court,  no  mention  is  made  of  the  word 
“accomplice”  or  “accessory”  or  “corroboration.”  Its  first  part 
reads:  “Was  there  a want  of  direction  to  the  jury,  vitiating  the 
verdict,  in  not  pointedly  directing  the  attention  of  the  jury  to  the 
fact  that,  without  the  testimony  of  the  woman,  there  was  no 
evidence  to  support  a conviction?” 
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It  seems  to  me  that,  fairly  read,  this  means  want  of  direction 
that  there  was  no  corroboration  of  the  woman,  and  that  it  must 
mean,  in  the  circumstances  of  this  case,  was  there  such  want  of 
direction,  and  not  merely  of  direction  but  of  pointed  reference — 
such  pointed  reference  as  the  prisoner  was  entitled  to  have  made 
under  the  facts  of  the  case?  That  pointed  reference  or  direction 
to  the  absence  of  corroboration  of  an  accomplice  surely  called  for 
that  warning  which  for  generations  the  Courts  have  in  such 
cases  felt  it  their  duty  to  give — and  under  the  authorities  to  which 
I have  referred  its  absence,  in  my  opinion,  “vitiates  the  verdict.” 
I would  therefore  answer  the  first  part  of  the  first  question  in  the 
affirmative. 

Although  no  objection  on  that  score  was  made  at  the  trial  to 
the  learned  Judge's  charge,  this  is  not  a case  in  which  absence  of 
objection  on  the  part  of  counsel  can  prejudice  the  right  of  the 
accused  on  a capital  charge. 

As  to  the  second  part  of  question  1,  whether  there  was  want 
of  direction  to  the  contradictory  statements  made  by  the  woman, 
it  should  be  answered  in  the  negative.  They  were  fully  dealt  with 
by  the  learned  Judge. 

As  to  the  second  question,  I agree  that,  in  view  of  the  fact  of 
strangulation,  it  should  be  answered  in  the  negative,  as  the  con- 
siderations which  might  arise  had  the  death  been  only  from  the 
blow  and  wounds  have  not  to  be  dealt  with. 

If  the  first  part  of  question  1 is  answered  in  the  affirmative, 
I see  no  ground  for  saying  that  sec.  1019  should  apply  to  sustain 
the  conviction;  and,  in  my  opinion,  there  should  be  a new  trial. 

Ferguson,  J.A.: — Having  read  and  considered  the  evidence, 

I am  unable  to  say  that  the  jury  were  not  justified  in  accepting 
and  acting  upon  the  testimony  of  the  witness  Mrs.  Raymond, 
notwithstanding  the  fact  that  she  admitted  having  previously 
made,  under  oath,  statements  contrary  to  her  testimony  at  the 
trial;  but  the  question  remains:  Is  there  evidence  that  this 
woman  was  an  accomplice  or  an  accessory,  and,  if  so,  was  there 
a mistrial  by  reason  of  the  learned  trial  Judge  having  failed  to 
warn  the  jury  of  the  danger  of  acting  upon  her  uncorroborated 
testimony? 


xlixJ  ONTARIO  LAW  REPORTS. 

While  the  witness  does  not  admit  that  she  was  an  accomplice, 
or  an  accessory  before  or  after  the  fact,  yet  there  is,  I think,  in  the 
circumstances  related  by  the  witness,  coupled  with  her  admission 
of  having  told  different  stories  exculpating  the  accused,  evidence 
from  which  the  jury  might  reasonably  have  inferred  that  the 
witness  was  an  accomplice  or  at  least  an  accessory  after  the  fact, 
making  it  proper,  if  not  necessary,  for  the  trial  Judge  to  tell  the 
jury  that,  if  they  were  of  opinion  that  the  witness  was  either  an 
accomplice  or  an  accessory,  it  was  unsafe  for  them  to  convict  on 
her  uncorroborated  testimony.  That  it  is  proper  for  a trial 
Judge  so  to  charge  the  jury,  and  that  the  jury  is  entitled,  if  it 
thinks  fit,  to  disregard  the  caution  and  find  the  prisoner  guilty, 
is,  I think,  well-established:  Rex  v.  Jones  (1809),  2 Camp.  131; 
Regina  v.  Smith , 38  U.C.R.  218;  Rex  v.  McNulty , 22  O.L.R.  350. 

On  the  trial  of  this  prisoner,  the  Judge  was  not  requested  to 
caution  or  warn  the  jury,  and  did  not  do  so,  and  this  brings  us 
to  the  question:  must  the  trial  Judge  caution  the  jury  against  the 
danger  of  convicting  on  uncorroborated  testimony  that  comes  from 
an  accomplice  or  an  accessory? 

The  question  was  considered  by  the  English  Court  of  Criminal 
Appeal  in  Rex  v.  Tate , [1908]  2 K.R.  680,  and  it  seems  to  me  to  be 
there  decided  that  the  trial  Judge  must  caution  or  warn  the  jury 
against  acting  upon  uncorroborated  testimony  of  a witness  who 
may  have  been  an  accomplice  or  accessory.  See  also  Rex  v. 
Beauchamp  (1909),  73  J.P.  223. 

The  same  question  was  considered  by  the  Appellate  Division 
of  Saskatchewan  in  Rex  v.  Ratz , 21  Can.  Crim.  Cas.  343,  and  that 
Court  followed  the  law  laid  down  in  Rex  v.  Tate. 

It  may  be  argued  that  this  is  not  a rule  of  law,  but  merely  a 
rule  of  practice,  and  that  a deviation  from  such  a rule  does  not 
raise  a question  of  law  within  the  meaning  of  the  sections  of  the 
Criminal  Code  providing  for  a stated  case.  The  question  as  to 
whether  this  was  such  a rule  of  law  or  a rule  of  practice  was  con- 
sidered in  Rex  v.  Tate,  and  Lord  Alverstone,  delivering  the  opinion 
of  the  Court,  quotes  with  approval  a statement  in  Russell  on 
Crimes,  6th  ed.,  vol.  3,  p.  646,  where  “it  is  said  that,  although  the 
practice  in  strictness  rests  only  upon  the  discretion  of  the  Judge 
at  the  trial,  it  may  be  observed  that  the  practice  in  question  has 
obtained  so  much  sanction  from  legal  authority,  that  it  ‘deserves 
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y proceeds:  “In  the  present  case  the  Judge  did  not  direct  the  jury 

Dumont.  jn  accordance  with  the  settled  practice,  but  told  them  that  the 
Ferguson,  j.a.  question  for  them  was  which  of  the  two  witnesses  they  believed, 
the  boy  or  the  prisoner,  thereby  leading  them  to  suppose  that  if 
they  believed  the  accomplice’s  story  they  might  properly  convict 
although  his  evidence  was  entirely  without  corroboration.  Under 
these  circumstances  we  are  of  opinion  that  there  has  been  a 
miscarriage  of  justice,  and  that  the  conviction  should  be  set  aside.” 

In  Regina  v.  Smith , Harrison,  C.J.,  expressed  the  opinion  that 
the  question  was  not  one  of  law,  but  the  opinion  was  not  there 
necessary  to  the  decision,  and  seems  to  me  to  be  in  conflict  with  the 
later  practice  of  considering  such  a question,  which  has  been  done 
in  Ontario  in  Rex  v.  McNulty,  23  O.L.R.  350,  17  Can.  Crim.  Cas. 
26;  in  Alberta  in  Rex  v.  Retchel , 19  Can.  Crim.  Cas.  423,  5 D.L.R. 
497;  in  Saskatchewan  in  Rex  v.  Ratz,  21  Can.  Crim.  Cas.  343, 
12  D.L.R.  678,  and  in  New  Brunswick  in  Rex  v.  Akerley,  30 
Can.  Crim.  Cas.  343. 

I am  not  prepared  to  say  that  all  these  Courts  have  been  in 
error  in  treating  this  question  as  one  of  law.  Though  the  question 
as  to  whether  the  witness  Raymond  was  or  was  not  an  accom- 
plice was  discussed  on  the  application  for  the  stated  case,  and  also 
before  us  on  the  argument  of  the  stated  case,  my  doubt  is 
as  to  whether  or  not  the  question  submitted  involves  the  question 
I have  dealt  with,  rather  than  as  to  whether  the  witness  might,  in 
the  opinion  of  the  jury,  have  been  an  accomplice  or  an  accessory, 
or  as  to  what  was  the  duty  of  the  Judge  in  case  she  was  an  accom- 
plice or  an  accessory. 

I was  a member  of  the  Divisional  Court  that  granted  the 
stated  case,  and  was  of  opinion  that  the  point  I have  dealt  with 
was  to  be  stated.  The  Chief  Justice  of  the  Common  Pleas,  who 
settled  the  questions,  agrees  with  me,  and  is  of  opinion  that  the 
point  is  raised,  and  it  seems  to  me  to  be  covered  by  the  first  part 
of  the  first  question,  which  reads:  (1)  “Was  there  a want  of 
direction  to  the  jury,  vitiating  the  verdict,  in  not  pointedly  direct- 
ing the  attention  of  the  jury  to  the  fact  that,  without  the  testimony 
of  the  woman,  there  was  no  evidence  to  support  a conviction?” 
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I am,  for  these  reasons,  of  opinion  that  there  was  before  the  trial 
Judge  and  jury,  evidence  from  which  it  could  be  reasonably  inferred 
that  the  witness  Raymond  either  consciously  assisted  in  the  com- 
mission of  the  crime,  or  was  an  accessory  after  the  fact,  and  that 
it  was  the  duty  of  the  trial  Judge  to  have  pointed  out  to  the  jury 
that  without  the  evidence  of  the  woman  there  was  no  evidence 
to  support  a conviction  and  to  have  warned  them  of  the  danger 
in  acting  on  her  uncorroborated  testimony,  and  that  the  first 
part  of  the  first  question  should  be  answered  in  the  affirmative. 


Conviction  affirmed  (Magee  and  Ferguson,  JJ.A., 
dissenting) . 


[APPELLATE  DIVISION.] 


Delaney  v.  City  of  Toronto. 


Highway — Nonrepair — Automobile  Accident — Death  of  Passenger — Action 
under  Fatal  Accidents  Act — Negligence  of  Municipal  Corporation — 
Contributory  Negligence  of  Driver  of  Vehicle — Excessive  Speed — Intoxi- 
cation— Inability  to  Avoid  Contact  with  Obstacle — Identification  of  Volun- 
tary Passenger  with  Driver — Party  to  Negligent  Driving — Dismissal  of 
Action — Costs — A ppeal. 

A motor  vehicle,  driven  by  its  owner,  and  having  in  it  two  other  men,  his 
guests,  struck  a hole  in  the  pavement  of  a city  street,  and  after  running  90 
feet  struck  a pole  on  the  edge  of  the  kerb.  One  of  the  men  was  so  badly 
injured  that  he  died  shortly  afterwards.  In  an  action  under  the  Fatal 
Accidents  Act  against  the  city  corporation  to  recover  damages  for  the 
death  of  this  man,  negligence  of  the  corporation  in  allowing  the  street  to  be 
and  remain  out  of  repair  was  alleged,  and  it  was  found  by  the  Judge  who 
tried  the  action  without  a jury  that  the  street  was  in  a very  bad  state 
of  disrepair;  but  it  was  also  found  that  all  three  men  were  under  the  influence 
of  intoxicating  liquor  at  the  time  of  the  occurrence;  that  the  vehicle  was 
being  driven  at  a high  rate  of  speed  when  it  struck  the  hole;  and  that  the 
driver  was  not  in  a condition  to  exercise  such  control  of  the  vehicle  as  to 
avoid  striking  the  pole,  and  was  guilty  of  contributory  negligence:— 

Held,  by  the  trial  Judge,  that,  the  driver's  condition  being  such  as  to  render 
it  dangerous  for  him  to  drive  the  vehicle,  the  deceased,  voluntarily  taking 
his  place  with  the  driver  and  another  as  a guest  in  a vehicle,  when  all 
three  were  more  or  less  intoxicated,  thus  entrusting  himself  to  the  care 
of  the  driver,  could  not  be  allowed  to  escape  the  consequences  of  the  driver's 
contributory  negligence,  when  that  contributory  negligence  was  itself  the 
result  of  the  driver’s  intoxicated  condition — the  deceased  really  made 
himself  a party  to  the  negligent  driving  of  the  vehicle,  and  was  himself, 
in  the  circumstances,  equally  guilty  of  contributory  negligence.  A guest 
in  a vehicle  may  himself  become  a party  to  the  contributory  negligence  of 
the  driver,  though  having  no  control  over  the  latter. 


App.  Div. 
1921 

Rex 

v. 

Dumont. 

Ferguson,  J.A. 


App.  Div. 
1921 

Jan.  31. 
April  21. 


246 


ONTARIO  LAW  REPORTS. 


App.  Div. 
1921 

Delaney 

v. 

City  of 
Toronto. 


[vol. 

Mills  v.  Armstrong \ The  Bernina  (1888),  13  App.  Cas.  1,  and  cases  following 
it,  and  Dixon  v.  Grand  Trunk  R.W.  Co.  (1920),  47  O.L.R.  115,  distinguished. 
Plant  v.  Township  of  Normanhy  (1905),  10  O.L.R.  16,  and  Miller  v.  County 
of  Wentworth  (1913),  5 O.W.N.  317,  applied. 

The  action  was  dismissed  by  the  trial  Judge,  without  costs;  and  his  judgment 
was  affirmed  on  appeal. 

Flood  v.  Village  of  London  West  (1896),  23  A.R.  530,  referred  to. 

Action  under  the  Fatal  Accidents  Act,  brought  by  William 
Delaney,  as  administrator  of  the  estate  of  his  son  James  Albert 
Delaney,  for  damages  for  the  death  of  the  latter  in  an  automobile 
accident,  in  Dundas  street,  Toronto,  caused,  as  alleged,  by  the 
negligence  of  the  Municipal  Corporation  of  the  City  of  Toronto, 
the  defendants,  in  allowing  a portion  of  Dundas  street  to  be  and 
remain  out  of  repair. 

June  16  and  17,  1920.  The  action  was  tried  by  Orde,  J., 
without  a jury,  at  a Toronto  sittings. 

T . H.  Lennox , K.C.,  and  C.  R.  McKeown}  K.C.,  for  the  plaintiff. 

G.  R.  Geary , K.C.,  for  the  defendants. 

January  31,  1921.  Orde,  J. : — The  plaintiff  lives  with  his 
wife  at  Orangeville.  Their  son,  James  Albert  Delaney,  was  25 
years  of  age  and  unmarried  at  the  time  of  his  death  and  was 
employed  as  an  instrument-man  on  the  engineering  staff  of  the 
Canadian  Northern  Railway,  his  work  taking  him  to  North  Bay 
and  places  in  that  vicinity. 

On  Sunday  the  2nd  November,  1919,  the  day  of  the  accident, 
James  Delaney  was  spending  the  week-end  in  Toronto.  Early 
in  the  afternoon  of  that  day,  James  Delaney,  his  brother  Harry 
Delaney,  and  a friend  named  Staunton  met  at  Harry’s  place  and 
about  2.30  or  3 p.m.  started  out  in  a motor  car  belonging  to  Harry 
and  Staunton  for  a drive  about  the  city.  Harry  was  27  years  of 
age,  and  was  an  automobile  mechanic  and  driver  employed  in  a 
garage,  with  12  years’  experience  in  driving  motor  cars,  and  he  had 
driven  cars  during  the  war  in  France.  The  afternoon  was  spent 
in  driving  about  town,  there  was  a stop  somewhere  for  tea,  and 
also  later  for  supper,  and  they  had  also  called  to  see  some  friends. 
After  supper  the  driving  continued,  apparently  with  no  special 
objective:  as  Harry  Delaney  expressed  it,  they  “fooled  about 
town.”  Some  time  between  8 and  9 o’clock  they  were  driving 
southerly  along  the  west  side  of  Dundas  street,  Harry  Delaney 
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driving,  with  Staunton  beside  him  and  James  Delaney  in  the  rear 
seat.  At  a point  a few  feet  past  the  south-west  corner  of  Kenneth 
avenue  and  Dundas  street,  the  car  struck  a hole  in  the  pavement 
and  after  running  a distance  of  90  feet  struck  one  of  the  Toronto 
Street  Railway  poles  on  the  edge  of  the  kerb  on  the  west  side  of 
Dundas  street,  and  James  Delaney  was  so  badly  injured  that  he 
died  shortly  afterwards. 

That  this  street  was  in  a very  bad  state  of  repair  and  had 
been  so  for  some  time  was  abundantly  proved.  The  pavement  is 
of  brick,  laid  upon  a concrete  foundation.  Matthews,  the  city 
corporation's  foreman,  said  that  he  had  had  a report  from  one 
of  his  patrol-men  about  three  weeks  before  the  accident  that  the 
road  had  become  badly  worn  and  should  be  repaired,  and  he  admits 
having  seen  the  hole  which  it  is  alleged  caused  the  car  to  swerve, 
some  time  before  the  accident.  The  evidence  of  those  who  lived 
in  the  street  was  that  the  hole  had  been  there  a long  time.  Mr. 
Geary  did  not  attempt  seriously  to  contend  that  the  street  was 
not  in  a state  of  disrepair  which  might  render  the  city  corporation 
liable  under  certain  circumstances,  but  he  contended  that  the 
accident  in  this  case  was  not  caused  by  the  negligence  of  the  city 
corporation  or  by  the  nonrepair  of  the  road,  but  by  that  of  the 
deceased  or  of  Harry  Delaney,  the  driver  of  the  car. 

Harry  Delapey  said  that  the  paity  had  all  had  drinks  at  his 
place  before  they  started  in  the  afternoon,  but  denied  having 
drunk  anything  after  drinking  at  his  sister’s  place.  He  also 
denied  having  liquor  in  the  car,  but  his  evidence  as  to  the  drinking 
was  not  at  all  clear  or  satisfactory.  He  admits  having  had  at 
least  two  drinks  himself  before  they  started,  but  says  that  he 
drank  less  than  the  others.  He  says  he  thinks  Staunton  was  not 
drunk,  but  could  not  say  that  either  Staunton  or  his  brother  was 
sober.  The  physician  who  was  called  in  immediately  after  the 
accident  says  that  the  deceased  had  been  drinking  and  that  he 
smelt  liquor  on  him,  and  he  says  that  one  of  the  deceased’s  friends 
appeared  to  have  had  liquor. 

Both  Harry  Delaney  and  Staunton  were  taken  in  charge  by 
the  police  immediately  after  the  accident,  and  they  were  locked  up 
on  a charge  of  drunkenness.  The  charges  were  either  dropped  or 
dismissed  the  next  day,  but  two  constables  and  a police  sergeant 
swear  that  Delaney  and  Staunton  were  both  drunk  when  arrested, 
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that  liquor  could  be  smelt  on  them,  and  that  they  staggered. 
Against  the  evidence  of  the  police  was  that  of  James  Turkington, 
into  whose  house  James  was  taken  after  the  accident.  He  says 
that  Harry  Delaney  was  very  much  excited  but  was  “ sober 
enough,”  and  that  he  gave  no  indication  of  being  under  the 
influence  of  liquor.  This  was  corroborated  by  the  evidence  of 
Mrs.  Louisa  Riddell.  But  the  evidence  of  the  police,  coupled 
with  the  admissions  of  Harry  Delaney,  makes  it  fairly  evident, 
I think,  that  the  whole  party  were  under  the  influence  of  liquor 
at  the  time  of  the  accident. 

There  was  some  contradictory  evidence  as  to  the  speed  at 
which  the  car  was  going,  but  in  my  judgment  the  car  was  going 
at  a high  rate  of  speed  when  it  struck  the  hole.  Delaney  says  he 
was  going  between  15  and  20  miles  an  hour,  that  he  felt  a sudden 
jar  which  jerked  the  steering  wheel  out  of  his  hand,  that  one  of 
the  tires  blew  out,  and  that  the  car  threw  in  towards  the  kerb, 
struck  the  iron  post,  and  was  completely  wrecked. 

The  defendants  sought  to  establish  by  expert  evidence  that  a 
car  running  at  a proper  rate  of  speed  could  have  been  stopped 
before  it  struck  the  pole,  and  that  the  distance  travelled  after 
it  struck  the  hole  shewed  that  it  was  either  travelling  at  a high 
rate  of  speed  when  it  struck  the  hole  or  that  the  driver  was  negli- 
gent in  failing  to  get  the  car  under  control  after  it  struck  the  hole. 
There  was  some  doubt  as  to  whether  the  blow-out  of  one  of  the 
tires  had  not  occurred  before  the  car  struck  the  hole.  What  the 
plaintiff,  in  my  opinion,  failed  to  explain,  was  the  distance  the 
car  travelled  after  it  struck  the  hole  before  it  struck  the  pole. 
The  car  was  either  going  at  such  a high  rate  of  speed  that  it  was 
impossible  to  stop  it,  or  Harry  Delaney  was  not  in  such  a condition 
as  to  enable  him  to  act  in  an  emergency  and  stop  the  car  in  time 
to  avoid  the  accident.  Under  these  circumstances  I find  it 
impossible  to  avoid  the  conclusion  that  the  car  was  going  at  a 
high  rate  of  speed  and  that  the  driver  of  it  was  not  in  a condition 
to  exercise  such  control  of  the  car  as  to  avoid  striking  the  pole,  and 
I so  find.  It  may  be  that,  notwithstanding  the  speed,  a sober 
driver  could  have  so  acted  after  striking  the  hole  as  to  avoid 
striking  the  pole,  or  that  but  for  the  high  rate  of  speed  Harry 
Delaney  in  spite  of  his  condition  could  have  stopped  the  car  in 
time  or  have  so  steered  it  as  to  avoid  the  pole,  but  the  combine^ 
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speed  and  lack  of  proper  control  constituted,  in  my  opinion, 
contributory  negligence  upon  Harry  Delaney’s  part. 

It  was,  however,  contended  on  behalf  of  the  plaintiff  that, 
notwithstanding  my  finding  Harry  Delaney  guilty  of  contributory 
negligence,  James  Delaney  was  not  so  identified  with  the  car  and 
its  driver  as  to  be  affected  by  it,  and  that  on  the  principle  of  the 
Bernina  case  the  plaintiff  is  entitled  to  recover:  Mills  v.  Armstrong , 
The  Bernina  (1888),  13  App.  Cas.  1;  and  the  plaintiff  also  relies 
upon  Coop  v.  Robert  Simpson  Co.  (1918),  42  O.L.R.  488,  42  D.L.R. 
626;  Godfrey  v.  Cooper  (1920),  46  O.L.R.  565,  at  pp.  570  and  575; 
51  D.L.R.  455,  and  Fafard  v.  La  CiU  de  Quebec  (1917),  55  Can. 
S.C.R.  615,  39  D.L.R.  717.  These  cases  are  examples  of  the 
application  of  the  decision  in  the  Bernina  case  that  the  innocent 
passenger  is  not  precluded  by  the  negligence  of  the  owner  or 
driver  of  the  car  from  recovering  if  there  was  negligence  on  the 
part  of  the  defendants.  But  counsel  for  the  defendants  contends 
that  James  Delaney  is  not  in  the  position  of  an  innocent  passenger. 
He  was  clearly  not  a passenger  in  the  sense  in  which  the  plaintiff 
was  in  the  Bernina  case  or  in  the  Fafard  case,  in  both  of  which  the 
plaintiffs  had  paid  for  their  accommodation  in  the  vessel  or 
vehicle.  On  the  other  hand,  he  was  not  in  quite  the  position  of 
the  plaintiff  in  Dixon  v.  Grand  Trunk  R.W.  Co.  (1920),  47  O.L.R. 
115,  51  D.L.R.  576,  for  in  that  case  the  plaintiff  was  one  of  five 
men  who  together  procured  the  motor  car,  and  the  driver  (also 
one  of  the  five)  was  driving  as  their  agent  and  under  their  control. 
Here  the  car  belonged  to  Harry  Delaney  and  Staunton,  and  James 
was  merely  their  guest.  But,  even  with  this  distinction  from  the 
Dixon  case,  is  it  one  to  which  the  Bernina  case  applies?  That 
this  question  is  not  a simple  one  may  be  gathered  from  the  judg- 
ment of  Lord  Bramwell  in  the  Bernina  case,  13  App.  Cas.  1,  at 
p.  11,  where  he  speaks  of  the  cases  as  being  of  “extreme  difficulty. : ” 
And  Lord  Bramwell  there  suggests  many  of  the  difficulties  which 
may  arise  in  endeavouring  to  apply  the  principle.  The  doctrine 
of  “identification”  with  the  driver  of  the  vehicle  which  had  been 
propounded  in  Thorogood  v.  Bryan  (1849),  8 C.B.  115,  was  of 
course  exploded  by  the  decision  in  the  Bernina  case.  Lord 
Herschell  in  the  latter  case  suggested  a class  of  case  in  which  the 
injured  person  would  be  precluded  from  recovering  when  the 
driver  of  the  vehicle  or  the  person  navigating  the  vessel  is  guilty 
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of  contributory  negligence,  namely,  where  the  one  is  the  servant 
or  the  agent  of  the  other:  13  App.  Cas.  at  pp.  5 and  6.  And  it 
is  on  the  principle  of  agency  that  Dixon  v.  Grand  Trunk  R.W.  Co. 
rests.  But  it  does  not  follow  that  the  right  to  recover  in  spite  of 
the  contributory  negligence  of  the  third  person  depends  solely 
upon  any  such  legal  relationship  as  that  of  principal  and  agent 
or  of  master  and  servant.  These  are  merely  examples  of  cases 
where  that  relationship  precludes  the  master  or  principal  from 
recovering  against  one  of  the  negligent  parties,  or  “tort-feasors, 
because  of  the  contributory  negligence  of  a third  party,  the  other 
tort-feasor.  And  in  endeavouring  to  establish  a principle  for 
cases  to  which  the  Bernina  principle  ought  not  to  apply,  there  is 
the  danger  of  trying  to  adjust  the  circumstances  to  fit  the  “ identi- 
fication ” theory  of  Thorogood  v.  Bryan.  In  cases  where  the  person 
who  is  guilty  of  contributory  negligence  is  the  servant  or  agent 
of  the  injured  person,  there  is  in  a sense  an  “identification”  of  the 
injured  master  or  principal  with  the  guilty  servant  or  agent. 
But  the  reason  why  the  master  or  principal  cannot  recover  in 
such  a case  seems  to  be  that  the  relationship  makes  the  negligent 
act  of  the  servant  or  agent  that  of  the  master  or  principal,  so 
that  in  an  action  against  another  negligent  person  he  cannot  be 
held  to  say  that  he  himself  was  not  negligent.  But  that  there  are 
other  grounds  on  which  one  who  is  a guest  in  a vehicle  may  himself 
become  a party  to  the  contributory  negligence  of  the  driver, 
though  having  no  control  over  the  latter,  is  shewn  by  the  cases  of 
Plant  v.  Township  of  Normanby  (1905),  10  O.L.R.  16,  and  Miller 
v.  County  of  Wentworth  (1913),  5 O.W.N.  317.  In  Plant  v.  Town- 
ship of  Normanby  Meredith,  J.  (now  Chief  Justice  of  the  Common 
Pleas),  discusses  the  position  in  which  a guest  of  the  driver  of  a 
vehicle  is  placed  when  the  driver  is  guilty  of  contributory  negli- 
gence. There  the  plaintiff  was  injured  while  in  a vehicle  driven 
by  her  mother.  Both  the  defendant  township  corporation  and 
the  mother  were  guilty  of  negligence,  that  of  the  mother  con- 
sisting of  careless  driving  and  the  use  of  defective  harness.  It 
was  held  that  the  lack  of  knowledge  of  the  condition  of  the  harness 
on  the  part  of  the  plaintiff  under  the  circumstances  exempted 
her  from  being  a party  to  the  contributory  negligence  of  the 
mother,  but  it  is  clear  that,  had  she  known  of  it,  or  had  the  circum- 
stances been  such  as  to  cast  upon  her  the  duty  of  satisfying  herself 
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that  the  harness  was  safe,  she  would  not  have  been  entitled  to 
recover.  In  Miller  v.  County  of  Wentworth  Middleton,  J.,  com- 
ments upon  Plant  v.  Township  of  Normanhy  and  distinguishes 
the  two  cases.  He  holds  that,  while  the  driver's  negligence  is 
not  necessarily  to  be  attributed  to  the  passenger,  the  circumstances 
were  different  where  the  whole  situation  was  as  much  known  to 
the  one  as  to  the  other. 

In  the  present  case  James  Delaney  voluntarily  accompanied 
his  brother  and  another  as  a guest  in  a motor  car,  when  all  three 
were  more  or  less  intoxicated.  Harry  Delaney’s  condition  was 
such  as  to  render  it  dangerous  for  him  to  drive  the  car.  In  my 
judgment,  a man  who  in  such  circumstances  chooses,  even  as  a 
guest,  to  entrust  himself  to  the  care  of  the  driver,  cannot  be 
allowed  to  escape  the  consequences  of  the  driver’s  contributory 
negligence,  when  that  contributory  negligence  is  itself  the  result 
of  the  driver’s  intoxicated  condition.  While  the  doctrine  of 
volenti  non  fit  injuria  is  not  strictly  applicable,  there  is  practically 
the  same  voluntary  taking  of  the  risks  involved.  James  Delaney 
really  made  himself  a party  to  the  negligent  driving  of  the  car  by 
his  brother,  and  was  himself,  under  the  circumstances,  equally 
guilty  of  contributory  negligence. 

The  action  will,  therefore,  be  dismissed ; but,  as  the  negligence 
of  the  defendants  also  contributed  to  the  accident,  the  dismissal 
will  be  without  costs. 

The  plaintiff  appealed  from  the  judgment  of  Orde,  J. 

April  21.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Riddell,  Middleton,  and  Lennox,  JJ. 

Lennox , K.C.,  for  the  appellant. 

Geary , K.C.,  for  the  defendants,  respondents,  was  not  called 
upon. 

The  Court  dismissed  the  appeal  with  costs.  The  Chief 
Justice  referred  to  Flood  v.  Village  of  London  West  (1896),  23 
A.R.  530. 


Orde,  J. 
1921 

Delaney 

v. 

City  of 
Toronto 


252 


ONTARIO  LAW  REPORTS. 


921 

Jan.  31. 


[IN  BANKRUPTCY.] 
Re  Gardner. 


Bankruptcy  and  Insolvency — Scheme  of  Arrangement  of  Insolvent  Debtor’s 
Affairs — Bankruptcy  Ad,  1919,  sec.  13  ( 8 ),  (9),  (16) — Interests  of  Debtor 
and  Creditors  — Approval  of  Scheme  notwithstanding  Dissent  of  two 
Creditors. 

Where  the  approval  of  a scheme  of  arrangement  of  an  insolvent  debtor’s  affairs 
is  asked,  it  is  the  duty  of  the  Court  to  take  into  consideration  not  only  the 
wishes  and  interests  of  the  creditors  but  the  conduct  of  the  debtor,  the 
interests  of  the  public  and  future  creditors,  and  the  requirements  of  com- 
mercial morality.  The  burden  of  proof  is  on  the  party  who  opposes  the 
approval  of  the  composition  or  scheme. 

A scheme  whereby  the  largest  creditor,  an  incorporated  company,  whose 
claim  was  for  a sum  amounting  to  more  than  two-thirds  of  the  total  claims 
of  creditors,  was  to  advance  a sum  sufficient  to  pay  all  the  other  creditors 
55  cents  in  the  dollar,  retaining  the  right  to  call  for  payment  of  its  own 
claim  in  full,  while  the  other  creditors  were  to  forgo  45  per  cent,  of  their 
claims,  was  approved — none  of  the  creditors  holding  any  security  upon  the 
property  of  the  debtor,  no  preferential  claims  being  made,  and  the  effect 
of  the  scheme  as  regarded  the  principal  creditor  being  fully  disclosed — 
notwithstanding  the  opposition  of  two  creditors  for  small  amounts. 

Section  13,  sub-secs.  8,  9,  and  16,  of  the  Bankruptcy  Act,  1919,  referred  to. 

An  application  by  the  Canadian  Credit  Men’s  Association, 
authorised  trustee  of  the  estate  of  William  Gardner,  an  insolvent 
debtor,  under  the  Bankruptcy  Act,  1919,  for  the  approval  by  the 
Court  of  a scheme  of  arrangement  of  the  insolvent  debtor’s  affairs, 
prepared  by  himself. 


January  26  and  28.  The  motion  was  heard  by  Orde,  J.,  in 
Chambers. 

J.  M.  Bullen,  for  the  applicant. 

The  opposing  creditor,  Wm.  Croft  & Sons  Limited,  was  repre- 
sented by  one  of  its  officers,  who  actively  opposed  the  scheme. 

January  31.  Orde,  J.: — The  report  of  the  authorised  trustee 
shews  that  the  debtor  had  assets  consisting  of  stock  in  trade  and 
fixtures  nominally  of  the  value  of  -$66,163.44  and  unsecured 
liabilities  to  the  extent  of  $61,007.35,  leaving  an  apparent  surplus 
of  $5,156.09.  It  was  stated  before  me  and  not  contradicted  that 
the  assets,  if  forced  to  sale,  would  hardly  realise  more  than  35 
cents  in  the  dollar.  Proof  of  claims  to  the  amount  of  $57,636.07 
was  made  to  the  trustee  by  37  creditors.  Of  these  creditors; 
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Gordon  Mackay  & Co.  Limited  is  the  largest,  its  claim 
amounting  to  $41,848.69.  The  next  largest  claim  is  for  $2,081.28, 
there  are  two  for  about  $1,500  each,  and  the  remainder  are  all 
under  $1,000  each.  The  proposal  submitted  to  the  creditors  is 
that  Gordon  Mac'  ay  & Co.  is  willing  to  advance  a sum  sufficient 
to  pay  all  the  creditors,  other  than  itself,  55  cents  in  the 
dollar.  This  means,  of  course,  that  Gordon  Mac • ay  & Co.  will 
still  retain  the  right  to  call  for  payment  of  its  claim  in  full, 
while  the  other  creditors,  if  the  scheme  is  approved  by  the  Court, 
will  forgo  45  per  cent,  of  their  claims. 

At  the  meeting  of  creditors  called  by  the  trustee  to  consider 
the  proposal,  there  were  29  creditors  present  or  who  had  com- 
municated their  decision  to  the  trustee  by  letter.  Apart  from 
Gordon  Mackay  & Co.,  26  of  these,  with  claims  aggregating 
$11,316.01,  assented  to  the  scheme,  while  two  creditors,  with 
claims  of  $211.96  and  $954.10  respectively,  dissented.  I think  it 
may  fairly  be  assumed  that  those  creditors  who  were  notified  and 
who  failed  either  to  attend  or  to  communicate  their  decision  to 
the  trustee  either  assent  or  at  least  do  not  actively  dissent. 

Upon  the  application  for  the  approval  of  the  scheme,  the 
dissenting  creditor  for  $954.10  did  not  appear,  but  Wm.  Croft  & 
Sons,  whose  claim  amounts  to  $211.96  appears  and  objects  to  the 
scheme  being  approved,  on  the  ground  that  its  effect  is  to  give  a 
preference  to  Gordon  Mackay  & Co.  by  allowing  it  to  be 
paid  in  full,  and  that,  in  the  interest  of  the  debtor  as  well  as  of  the 
other  creditors,  no  minority  creditor,  no  matter  how  small  his 
claim  may  be,  should  be  forced  in  effect  to  release  part  of  his  claim 
unless  .all  the  creditors  are  placed  upon  an  equal  footing.  There 
is  much  force  in  this  objection,  because,  if  the  object  of  such  a 
scheme  as  this  is  not  only  to  clear  off  the  claims  of  the  creditors 
but  to  put  the  debtor  on  his  feet  again,  that  object  may  be  defeated. 
The  debtor's  future  solvency  would  undoubtedly  be  much  greater 
if  all  the  creditors  were  to  abandon  45  cents  on  the  dollar  of  their 
claims,  whereas  under  the  proposed  scheme  he  will  still  have 
liabilities,  all  to  one  creditor,  of  approximately  $51,000  or  $52,000. 
This  argument  would  have  more  weight  if  the  debtor  were  pro- 
posing to  borrow  money  elsewhere  sufficient  not  only  to  compound 
with  the  other  creditors  but  to  pay  Gordon  Mackay  & Co.  in  full. 
He  could  not,  of  course,  obtain  a loan  of  that  amount,  and  if  he 
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did  it  would  hardly  seem  proper  to  approve  of  it.  But  here  a 
large  creditor  is  willing  to  advance  an  additional  $10,000  or  $11,000, 
and  to  take  the  chance  of  getting  repayment  of  that  sum  and  also 
of  its  existing  claim  from  the  debtor,  provided  that  it  is  permitted 
to  retain  the  right  to  call  for  payment  in  full.  It  was  pointed 
out  that  if  Gordon  Mackay  & Co.  was  offering  to  buy  the  assets 
for  a sum  which  would  be  sufficient  to  pay  all  the  creditors  55 
cents  in  the  dollar,  there  could  be  no  reasonable  objection  to  the 
proposal.  And  yet  the  result  here  will  be  in  many  respects  the 
same,  so  far  as  the  creditors  other  than  Gordon  Mackay  & Co. 
are  concerned.  The  scheme  of  arrangement  seems  to  me  to  be 
one  which,  in  the  interests  of  the  general  body  of  creditors  and 
of  the  debtor,  ought  to  be  approved,  unless  there  is  some  rule  or 
principle  applicable  in  bankruptcy  matters  which  would  make  it 
improper  or  inequitable  that  I should,  in  the  exercise  of  my 
discretion,  give  the  Court’s  approval  to  it. 


In  determining  whether  or  not  this  scheme  should  be  approved, 
I am  governed  by  the  provisions  of  sub-secs.  8,  9,  and  16  of  sec.  13 
of  the  Bankruptcy  Act,  1919.  None  of  the  creditors  holds  any 
security  upon  the  property  of  the  debtor,  and  there  are  no 
preferential  claims,  so  that  sub-sec.  16  does  not  apply. 

The  terms  of  the  proposal  are  reasonable,  and  they  are  cal- 
culated to  benefit  the  general  body  of  creditors,  and  they  will 
provide  for  the  immediate  payment  to  the  creditors,  other  than 
Gordon  Mackay  & Co.,  of  more  than  50  cents  in  the  dollar. 
Gordon  Mackay  & Co.  is  willing  to  take  the  risk  of  getting  pay- 
ment of  its  claim  from  the  debtor.  If  the  arrangement  whereby 
Gordon  Mackay  & Co.  is  to  be  entitled  to  payment  in  full,  if 
it  is  ultimately  able  to  obtain  it,  had  not  been  disclosed  to  the 
creditors,  the  scheme  could  not  be  approved,  but  with  full  dis- 
closure I am  unable  to  find  any  principle  which  requires  that  the 
Court  ought  to  exercise  its  discretion  by  disapproving  of  the 
scheme.  It  is  my  duty  to  take  into  consideration  not  only  the 
wishes  and  interests  of  the  creditors  but  the  conduct  of  the  debtor, 
the  interests  of  the  public  and  future  creditors,  and  the  require- 
ments of  commercial  morality.  The  burden  of  proof  is  on  the 
party  who  opposes  the  approval  of  the  composition  or  scheme: 
Baldwin  on  Bankruptcy,  11th  ed.,  pp.  784-5. 
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The  only  case  to  which  I was  referred  which  approaches  the 
point  raised  here,  was  Re  E.A.B .,  9 Mans.  105,  [1902]  1 K.B.  457. 
It  really  does  not  afford  much  assistance,  except  as  illustrating 
the  care  with  which  the  Court  will  scrutinise  the  matter  if  there  is 
any  suggestion  of  collusion  or  secret  advantage.  Many  of  the 
cases  cited  were  cases  where  a bankrupt  was  applying  for  an 
annulment  of  the  bankruptcy  order.  The  effect  of  such  an  order 
is  different  from  that  of  a discharge,  because  an  annulment  enables 
the  debtor  to  face  the  world,  not  as  a discharged  bankrupt,  but 
as  one  who  has  not  been,  or  ought  not  to  have  been,  declared 
bankrupt.  In  such  cases  the  Court  applies  certain  principles 
which  do  not  seem  to  be  necessarily  applicable  to  an  application 
of  this  sort. 

The  scheme  of  arrangement  will  therefore  be  approved,  and  an 
order  of  the  Court  will  issue  accordingly.  The  scheme  provides 
that  the  trustee’s  costs  and  expenses  are  to  be  included  in  the 
amount  to  be  advanced  by  Gordon  Mackay  & Co.  Limited. 


Orde,  J. 
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[APPELLATE  DIVISION.] 

Re  Auto  Experts  Limited. 

Ex  parte  Tanner. 

Bankruptcy  and  Insolvency — Authorised  Assignment  under  Bankruptcy  Act , 
1919 — Landlord’s  Claim  for  Rent  Distrained  for  and  Costs  of  Distress- 
Demised  Premises  Retained  hy  Trustee  after  Assignment — Occupation  Rent 
— Deficiency  of  Assets — Expenses  of  Administration — Secs.  51  and  52  of  Act- 
“In  Priority  to  all  other  Debts” — Costs — Liability  of  Trustee  and  Insolvent 
Estate — Bankruptcy  Rule  118. 

Prior  to  an  assignment  under  the  Bankruptcy  Act  by  an  insolvent  company 
to  an  authorised  trustee, the  company’s  landlord  had  distrained  torrent  due, 
$300,  and  had  incurred  an  expense  of  $23  for  bailiff’s  charges.  Upon  the 
assignment  being  made,  the  landlord  was  obliged  to  give  up  possession 
of  the  goods  distrained  to  the  trustee.  Pursuant  to  a resolution  of  the 
creditors,  the  trustee  remained  in  occupation  of  the  demised  premises, 
pending  negotiations  for  the  sale  of  the  assets.  The  assets  of  the  estate 
when  realised  were  not  more  than  sufficient  to  pay  the  rent  due  and  the 
occupation  rent: — 

Held , upon  the  evidence,  that  there  was  no  waiver  or  abandonment  by  the 
landlord  of  his  right  to  occupation  rent  during  such  time  as  the  trustee 
should  see  fit  to  retain  the  premises  after  the  assignment.  . 

Held,  also,  that  the  landlord’s  claim  for  rent  accrued  at  the  date  of  the  assign- 
ment was  entitled  to  priority  over  all  debts,  including  the  expenses  of 
administration,  to  an  amount  not  exceeding  the  distrainable  value  of  the 
property. 

Sections  51  and  52  of  the  Bankruptcy  Act  considered,  and  the  meaning  of 
the  words  “in  priority  to  all  other  debts,”  in  sec.  52  (1),  discussed. 

Held,  also,  that  the  landlord’s  claim  for  occupation  rent  was  not  to  be  postponed 
to  the  other  fees  and  expenses  of  the  trustee.  This  was  a personal  obli- 
gation of  the  trustee,  for  which  he  was  entitled  to  indemnify  himself  out  of 
the  estate.  As  sec.  51  is  made  subject  to  sec.  52,  the  obligation  to  pay 
the  occupation  rent  ranks  ahead  of  all  the  obligations  mentioned  in  sec.  51. 
Held,  also,  that  the  costs  of  the  landlord  of  an  appeal  from  an  order  of  the 
Registrar  disallowing  the  landlord’s  claim  to  priority,  and  the  costs  of  a 
subsequent  appeal  by  the  trustee  from  the  order  of  the  Judge  in  Bankruptcy 
reversing  the  Registrar’s  order,  should  be  paid  by  the  trustee. 

Bankruptcy  Rule  118  has  no  application  to  such  proceedings 

An  appeal  by  E.  A.  Tanner  from  an  order  of  "the  Registrar  in 
Bankruptcy. 

January  22  and  27.  The  appeal  was  heard  by  Orde,  J., 
Judge  in  Bankruptcy,  in  Chambers. 

L . M.  Keachie,  for  the  appellant. 

J.  H.  Cooke , for  N.  L.  Martin,  trustee. 

February  1.  Orde,  J.: — On  the  19th  October,  1920,  Auto 
Experts  Limited  made  an  assignment  under  the  Bankruptcy  Act 
to  N.  L.  Martin,  an  authorised  trustee.  The  statement  of  affairs 
presented  at  the  meeting  of  creditors,  held  on  the  26th  October, 
1920,  gave  the  value  of  the  debtor’s  assets  as  $5,295.91,  composed 
of  cash  on  hand  $7.80,  stock  in  trade,  service  truck,  and  office 
fixtures,  valued  at  $2,735.15,  and  accounts  receivable  $2,552.96. 
The  liabilities  were  $6,762.47,  of  which  $323  was  for  rent,  $291.05 
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for  wages,  and  the  remaining  $6,148.42  for  unsecured  creditors. 
Prior  to  the  assignment,  the  landlord,  Tajmer,  had  distrained 
for  $300  rent  due  and  had  incurred  $23  for  bailiff  ’s  charges.  Under 
sec.  52  (1)  of  the  Act,*  upon  the  assignment  being  made  he  was 
obliged  to  give  up  possession  of  the  goods  to  the  trustee. 

*The  material  clauses  of  secs.  51  and  52  of  the  Bankruptcy  Act,  1919, 
are  as  follows :- 

51.  (1)  Subject  to  the  provisions  of  the  next  succeeding  section  as  to  rent, 
in  the  distribution  of  the  property  of  the  bankrupt  or  authorised  assignor, 
there  shall  be  paid,  in  the  following  order  of  priority, - 

Firstly,  The  fees  and  expenses  of  the  trustee; 

Secondly,  The  costs  of  the  execution  creditor  (including  sheriff’s  fees  and 
disbursements)  coming  within  the  provisions  of  section  11,  sub-sections  1 
and  10; 

Thirdly,  All  wages,  salaries,  commission  or  compensation  of  any  clerk 
servant,  travelling  salesman,  labourer  or  workman  in  respect  of  services 
rendered  to  the  bankrupt  or  assignor  during  three  months  before  the  date  of 
the  receiving  order  or  assignment. 

(2)  Subject  to  the  retention  of  such  sums  as  may  be  necessary  for  the 
costs  of  administration  or  otherwise,  the  foregoing  debts  shall  be  discharged 
forthwith  so  far  as  the  property  of  the  debtor  is  sufficient  to  meet  them. 

(4)  Subject  to  the  provisions  of  this  Act,  all  debts  proved  in  the  bank- 
ruptcy or  under  an  assignment  shall  be  paid  pari  passu. 

52.  (1)  Where  the  bankrupt  or  authorised  assignor  is  a tenant  having 
goods  or  chattels  on  which  the  landlord  has  distrained,  or  would  be  entitled 
to  distrain,  for  rent,  the  right  of  the  landlord  to  distrain  or  realise  his  rent  by 
distress  shall  cease  from  and  after  the  date  of  the  receiving  order  or  authorised 
assignment  and  the  trustee  shall  be  entitled  to  immediate  possession  of  all 
the  property  of  the  debtor,  but  in  the  distribution  of  the  property  of  the  bank- 
rupt or  assignor  the  trustee  shall  pay  to  the  landlord,  in  priority  to  all  other 
debts,  an  amount  not  exceeding  the  value  of  the  distrainable  assets,  and  not 
exceeding  three  months’  rent  accrued' due  prior  to  the  date  of  the  receiving 
order  or  assignment,  and  the  costs  of  distress,  if  any. 

(2)  The  landlord  may  prove  as  a general  creditor  for  (i)  all  surplus  rent 
accrued  due  at  the  date  of  said  receiving  order  or  assignment;  and  (ii)  any 
accelerated  rent  to  which  he  may  be  entitled  under  his  lease,  not  exceeding  an 
amount  equal  to  three  months’  rent. 

(3)  Except  as  aforesaid  the  landlord  shall  not  be  entitled  to  prove  as  a 
creditor  for  rent  for  any  portion  of  the  unexpired  term  of  his  lease,  but  the  trus- 
tee shall  pay  to  the  landlord  for  the  period  during  which  he  actually  occupies 
the  leased  premises  from  and  after  the  date  of  the  receiving  order  or  assignment, 
a rental  calculated  on  the  basis  of  said  lease. 

(4)  In  case  of  continued  occupation  by  the  trustee  of  the  leased  premises 
for  the  purposes  of  the  trust  estate  any  payment  of  accelerated  rent  made  to 
the  landlord  shall  be  credited  to  the  occupation  of  the  trustee. 

(5)  Notwithstanding  any  provision  or  stipulation  in  any  lease  or  agree- 
ment, where  a receiving  order  or  an  authorised  assignment  has  been  made, 
the  trustee  may  within  one  month  from  the  date  of  any  such  receiving  order  or 
assignment,  by  notice  in  writing  signed  by  him  given  to  the  landlord,  elect 
to  retain  the  premises  occupied  by /the  bankrupt  or  assignor  at  the  time  of  the 
receiving  order  or  assignment  for  the  unexpired  term  of  any  lease  under  which 
such  premises  were  held  or  for  such  portion  of  the  term  as  he  shall  see  fit,  upon 
the  terms  of  the  lease  and  subject  to  payment  of  the  rent  therefor  provided 
by  such  lease  or  agreement,  or  he  may  disclaim  the  lease  or  agreement.  Should 
the  trustee  not  give  such  notice  within  the  time  hereinbefore  provided,  he  shall 
be  deemed  to  have  disclaimed  the  lease  or  agreement. 

(6)  If  the  trustee  so  elects  to  retain  such  premises  for  such  unexpired  term 
or  portion  thereof  and  the  provisions  of  the  lease  do  not  preclude  the  lessee 
from  assigning  the  term  or  subletting  the  premises  the  trustee  shall  have  power 
to  assign  or  sublet  for  the  unexpired  term. 

(7)  The  entry  into  possession  of  the  premises  by  the  trustee  during  the 
said  period  of  one  month  shall  not  be  deemed  to  be  evidence  of  an  intention 
on  the  part  of  the  trustee  to  elect  to  retain  the  premises  nor  affect  his  right  to 
disclaim  the  lease  or  agreement. 
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At  the  meeting  of  creditors  on  the  26th  October,  1920,  the 
landlord  was  present,  and,  after  some  discussion  as  to  the  dis- 
posal of  the  goods,  the  meeting  resolved  that  the  trustee  should 
remain  in  occupation  of  the  demised  premises  ‘‘pending  negotia- 
tions for  the  sale  of  the  assets  to  a prospective  tenant.”  There 
was  some  question  as  to  the  landlord  having  waived  his  right  to 
occupation  rent  at  this  meeting;  and  the  learned  Registrar, 
upon  the  strength  of  a letter  written  by  the  landlord’s  solicitors 
to  the  trustee  on  the  6th  November,  disallowed  the  claim  for 
occupation  rent  between  the  date  of  the  assignment  and  the 
date  of  the  letter.  Upon  the  hearing  before  me,  additional 
evidence  was  given  both  viva  voce  and  by  affidavit.  From  this 
evidence  it  is  quite  clear  that  the  landlord  did  not  waive  his  right 
to  occupation  rent.  He  says  that  he  told  the  meeting  that  he 
had  no  objection  to  the  trustee  remaining  in  possession,  pro- 
vided he  (the  landlord)  was  paid  his  rent.  The  trustee  will  not 
deny  that  the  landlord  said  this,  and  admits  that,  if  the  assets  had 
ultimately  realised  a sufficient  sum,  occupation  rent  would  have 
been  paid.  But  he  says  that  it  was  understood  that  his  remaining 
in  possession  was  for  the  benefit  of  all  parties,  the  landlord  included, 
and  that  by  keeping  the  place  open  the  landlord’s  chances  of 
getting  a new  tenant  were  improved.  The  evidence  is  clear, 
however,  that  the  landlord,  through  his  solicitor,  was  repeatedly 
requesting  the  trustee  to  disclaim  the  lease  and  vacate  the  premises 
without  waiting  for  the  expiry  of  the  month  given  him  by  sec. 
52  (5).  My  finding  upon  the  evidence  is,  therefore,  that  there 
was  no  waiver  or  abandonment  by  the  landlord  of  his  right  to 
occupation  rent  during  such  time  as  the  trustee  should  see  fit 
to  retain  the  premises  after  the  assignment.  When  the  goods 
were  ultimately  sold  by  the  trustee,  they  realised  only  $642.40, 
and  the  book  accounts  only  $39.43,  which,  with  sundry  cash  items, 
made  a total  of  $690.12  available  for  distribution.  If  the  land- 
lord’s claim  for  rent  has  priority  over  the  trustee’s  fees  and  expenses, 
and  the  trustee  has  also  to  pay  occupation  rent,  there  will  not 
only  be  nothing  left  for  the  preferred  claims  for  wages,  but  the 
trustee  will  be  out  of  pocket.  His  expenses,  exclusive  of  his 
own  remuneration  and  his  solicitor’s  fees,  amount  to  more  than 
$400. 
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Upon  the  matter  coming  before  the  learned  Registrar  in 
Bankruptcy,  he  held  that  the  landlord’s  claim  for  rent  accrued 
at  the  date  of  the  assignment  was  not  entitled  to  priority  over 
the  trustee’s  fees  and  expenses;  and,  as  already  stated,  he  also 
disallowed  part  of  the  claim  for  occupation  rent  subsequent  to 
the  assignment.  From  that  order  the  landlord  now  appeals. 

The  trustee  contends  that  the  priority  which  is  given  by  sec. 
52  (1)  to  the  landlord  for  his  rent  and  the  costs  of  distress  is 
subject  to  the  payment  of  the  fees  and  expenses  of  the  trustee. 
He  argues  that  the  intention  of  the  Act  is  to  make  the  landlord 
subject  to  its  provisions  like  any  other  creditor,  and  that  the 
trustee  in  administering  the  estate  of  the  debtor  is  doing  so  for 
the  benefit  of  the  landlord  as  well  as  of  the  other  creditors,  so  that 
it  would  be  inequitable  and  unfair  that  the  landlord  should  reap 
the  fruits  of  the 'trustee’s  work  without  bearing  his  share  of  the 
expenses  of  administration.  He  says  that  this  intention  is  evident 
from  the  provision  that  the  priority  preserved  to  the  landlord 
is  payment  “in  priority  to  all  other  debts,”  and  that  the  word 
“debts”  as  here  used  means  the  debts  of  the  debtor  and  does  not 
include  those  incurred  by  the  trustee  in  the  administration  of  the 
estate. 

The  landlord’s  right  to  distrain  for  his  rent  is  so  generally 
recognised  that  in  legislation  of  this  sort  it  is  either  not  interfered 
with  at  all  or  is  almost  wholly  preserved.  In  England  the  land- 
lord’s right  is  not  disturbed  by  the  bankruptcy  at  all,  and  he  may 
proceed  to  distrain  in  spite  of  it.  Section  52  of  our  Bankruptcy 
Act  deprives  the  landlord  of  his  right  to  distrain  even  to  the 
extent  of  requiring  him  to  relinquish  goods  upon  which  he  has 
distrained  to  the  trustee,  and  also  limits  his  priority  to  three 
months’  accrued  rent  up  to  the  date  of  the  assignment  or  receiving 
order,  and  the  costs  of  distress,  if  any,  if  the  value  of  the  distrain- 
able  assets  will  so  far  extend.  But  it  was  not  intended,  in  my 
judgment,  to  do  more  than  this,  so  far  as  the  question  of  priority  is 
concerned.  Section  51,  which  deals  with  the  priority  of  claims, 
commences  with  these  words,  “Subject  to  the  provisions  of  the 
next  succeeding  section  as  to  rent,”  thereby  making  the  whole  of 
the  provisions  of  sec.  51  subservient  to  those  of  sec.  52.  This, 
of  course,  would  not  entitle  the  landlord  to  any  greater  priority 
than  that  preserved  to  him  by  sec.  52,  if  sec.  52  expressly  deprived 
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the  landlord  of  rights  which  he  would  otherwise  possess.  Section 
52  expressly  deprives  him  of  his  priority  for  any  rent  which 
accrued  earlier  than  three  months  before  the  receiving  order 
or  the  assignment,  and  it  likewise  limits  his  right  to  accelerated 
rent  to  a period  of  three  months  and  deprives  him  of  any  priority 
for  such  accelerated  rent,  but  does  it  go  farther  than  that?  Having 
regard  to  the  fact  that  the  landlord’s  rights  are  intended  to  be 
preserved,  I cannot  think  that  the  words  “in  priority  to  all  other 
debts”  were  intended  to  give  the  trustee  the  right,  when  the 
assets  are  not  sufficient,  to  cast  upon  the  landlord  the  whole  burden 
of  the  fees  and  expenses  of  the  trustee,  for  that  will  be  the  result 
if  the  trustee’s  contention  is  upheld.  I think  the  word  “debts” 
as  used  here  means  all  other  debts,  in  so  far  as  the  landlord  is 
concerned,  and  must  therefore  include  the  debts  and  other  expenses 
involved  in  the  administration  of  the  estate.  The  landlord  is 
declared  expressly  to  be  entitled  to  “an  amount  not  exceeding  the 
value  of  the  distrainable  assets”  if  necessary  in  order  to  pay  him 
his  arrears  of  three  months’  accrued  rent  and  his  costs  of  distress. 
If  the  expenses  of  administration  are  to  be  first  deducted  from 
that  sum,  then  the  landlord  is  deprived  of  the  security  which  the 
Act  expressly  retains  for  him.  Had  it  been  intended  that  in 
working  out  the  question  of  the  respective  priorities  of  the  land- 
lord’s claim  for  rent,  the  expenses  of  administration,  the  costs 
of  execution  creditors,  and  the  claims  for  wages,  the  landlord 
should  rank  after  the  expenses  of  administration,  one  would 
have  supposed  that  sec.  51  would  have  been  framed  to  make  that 
quite  clear.  If  “the  fees  and  expenses  of  the  trustee”  were  to 
have  ranked  above  everything,  then  it  would  have  been  a simple 
matter  for  sec.  51  to  have  commenced  by  so  providing,  and  then 
to  have  proceeded  to  declare  that  “subject  to  the  provisions  of  the 
next  succeeding  section  as  to  rent”  the  priorities  should  be  as 
follows.  Counsel  for  the  trustee  argues  that  the  word  “debts” 
must  mean  “debts  provable  in  bankruptcy”  in  accordance  with 
the  definition  in  sec.  2 (w).  But  it  is  not  the  word  “debt”  that 
is  defined  there,  but  a specially  coined  term,  namely,  “debt 
provable  in  bankruptcy,”  indicating  that  there  are  debts  outside 
the  limited  scope  of  that  term.  Sections  44  et  seq.  furnish  examples 
of  debts  of  the  insolvent  debtor  which  are  not  provable  in  bank- 
ruptcy. The  definition  does  not  assist  us  at  all,  and  the  word 
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“debts”  as  used  in  sec.  52  (1)  must  simply  be  interpreted  according 
to  its  natural  meaning,  having  regarded  to  the  context. 

Counsel  for  the  landlord  suggested  that  the  word  “debts,” 
as  used  in  sec.  51,  was  wide  enough  to  include  the  costs  of  adminis- 
tration. But,  while  one  may  interpret  it  as  being  wide  enough 
to  cover  all  the  payments  covered  by  sub-sec.  1 of  this  section, 
the  phrase  “subject  to  the  retention  of  such  sums  as  may  be 
necessary  for  the  costs  of  administration  or  otherwise”  in  sub-sec. 
2 might  be  held  to  indicate  that  the  word  “debts”  as  there  used 
applied  only  to  those  paragraphs  of  sub-sec.  1 which  commence 
with  the  words  “Secondly”  and  “Thirdly.”  It  is  quite  clear, 
however,  that  the  words  “foregoing  debts”  in  sub-sec.  5 include 
more  than  the  same  words  in  sub-sec.  2.  I do  not  think  that  the 
word  “debts,”  as  used  in  sec.  51,  affords  much  assistance  one 
way  or  the  other,  except  as  indicating  that  the  word  is  not  intended 
to  have  any  specially  defined  or  restricted  meaning,  but  must  be 
construed  according  to  the  context.  The  provisions  of  sec.  52 
are  intended  to  be  paramount  to  those  of  sec'.  51,  and  the  lien 
which  the  landlord  has  upon  the  distrainable  assets  is  evidently 
preserved  for  him.  It  cannot  have  been  intended  that  in  a case 
like  this,  where  the  whole  property  of  the  debtor  is  so  small  as  to 
be  barely  sufficient  to  pay  the  landlord,  the  tenant,  by  making 
an  assignment,  can  destroy  the  landlords  lien  by  what,  in  the 
result,  proves  to  be  a useless  expenditure  in  the  administration  of 
the  estate. 

It  was,  of  course,  argued  that,  by  giving  the  landlord  priority 
over  the  trustee’s  expenses,  the  trustee  may  be  placed  in  the 
uncomfortable  position  of  having  to  bear  those  expenses  himself, 
but  that  is  a contingency  which  it  is  his  duty  to  guard  against 
before  taking,  or  continuing,  the  burden  of  the  trusteeship. 
Section  15  (5)  and  sec.  27  ( b ) provide  means  whereby  he  can  protect 
himself  in  just  such  cases  as  this.  To  allow  any  argument  as 
to  the  consequences  of  my  decision  to  affect  my  judgment  would 
be  simply  an  example  of  “a  hard  case  making  bad  law.” 

I must  hold,  therefore,  that  the  landlord’s  claim  for  the  arrears 
of  rent*  which  had  accrued  to  the  date  of  the  assignment,  amounting 
to  $300,  together  with  the  sum  of  $23,  his  costs  of  the  distress,  has 
priority  over  ail  other  claims,  including  the  fees  and  expenses  of 
the  trustee. 
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The  question  as  to  the  occupation  rent  now  remains  to  be 
decided.  The  issue  as  to  whether  or  not  the  landlord  has  ac- 
quiesced in  any  modification  of  his  rights  in  this  respect  having 
been  disposed  of,  is  the  landlord’s  claim  for  occupation  rent  to  be 
postponed  to  the  other  fees  and  expenses  of  the  trustee?  Clearly 
not.  The  liability  to  pay  occupation  rent  becomes  a personal  ob- 
ligation of  the  trustee  like  any  other  item  of  expense,  for  which  he 
is  of  course  entitled  to  indemnify  himself  out  of  the  estate.  It  is 
not  a debt  of  the  insolvent,  and  the  landlord  is  not  called  upon  to 
prove  it.  If  he  is  entitled  to  accelerated  rent,  any  dividend  in  respect 
thereof  is  credited  to  the  occupation  of  the  trustee.  But  the 
trustee  can  no  more  escape  the  obligation  of  paying  rent 
for  the  period  during  which  he  occupies  the  premises  than  he 
can  escape  the  payment  of  his  accounts  for  advertising  or  the 
wages  of  a man  in  possession.  As  sec.  51  is  made  subject  to  sec. 
52,  the  obligation  to  pay  this  occupation  rent  ranks  ahead  of  all 
the  obligations  mentioned  in  sec.  51.  This  again  may  prove  a 
hardship  to  the  trustee  in  the  present  case,  but  he  might  have 
protected  himself  under  sec.  15  (5)  and  27  (6)  had  he  seen  fit 
to  do  so. 

The  landlord  will,  therefore,  be  entitled  to  be  paid  in  priority 
to  all  other  claims,  including  the  trustee’s  fees  and  expenses,  the 
sum  of  $323  for  the  arrears  of  rent  and  costs  of  distress  above 
mentioned,  and  also  to  recover  from  the  trustee  the  further  sum 
of  $300  for  occupation  rent  for  the  period  of  one  month  during 
which  the  trustee  remained  in  occupation  after  the  assignment. 

As  to  the  costs,  while  the  point  may  have  been  doubtful,  I see  no 
reason  why  the  landlord  should  not  also  be  entitled  to  his  costs 
upon  this  appeal,  which  I fix  at  the  sum  of  $25,  in  addition  to 
those  allowed  by  the  Registrar  upon  the  motion  before  him. 
Rule  118,  which  provides  that  a ‘‘trustee  shall  in  no  case  be 
personally  liable  for  costs  in  relation  to  an  appeal  from  his  decision 
rejecting  or  disallowing  any  proof  wholly  or  in  part,”  does  not, 
in  my  judgment,  apply  to  a case  where  the  trustee  is  resisting 
payment  of  a liability  incurred  by  him  subsequent  to  the  assign- 
ment. 


The  trustee  appealed  from  the  order  of  Orde.  J. 


XLIX.] 


ONTARIO  LAW  REPORTS. 


263 


March  2.  The  appeal  was  heard  by  Meredith,  C.  J.  0., 
Maclaren,  Magee,  Hodgins,  and  Ferguson,  JJ.A. 

Cookey  for  the  appellant. 

Keachie,  for  the  landlord,  respondent. 

At  the  conclusion  of  the  hearing  the  judgment  of  the 
Court,  was  delivered  by  Meredith,  C.  J.  0. : — In  this 
case  the  landlord  was  in  possession  under  his  distress  warrant, 
and  he  was  ousted  by  the  provisions  of  the  Bankruptcy 
Act,  and  is  entitled  to  be  paid  in  priority  to  all  other  debts 
to  an  amount  nob  exceeding  the  distrainable  value  of 
the  property.  I think  the  language  of  the  statute  indicates 
that  he  has  a right  to  look  to  the  funds  available  from  the  sale  of 
the  goods  that  were  distrained,  and  the  assignee  cannot  by  dispos- 
ing of  these  goods  for  what  they  will  realise  lessen  the  amount 
that  is  to  be  paid  the  landlord. 

With  regard  to  the  other  question:  the  assignee  for  the  ben- 
ifit  of  the  creditors  occupied  the  premises  for  a month,  and  the 
compensation  for  that  should  be  borne  by  the  estate  as  part  of  the 
expenses  of  administration ; so  that  the  two  grounds  upon  which  the 
appeal  is  based  fail. 

Then  as  to  the  question  of  costs:  I think  the  Rule  to  which 
Mr.  Cooke  has  referred  (Rule  118  of  the  Bankruptcy  Act)  has  no 
application.  It  applies  only  to  a case  where  a person  files  a 
claim  with  the  assignee,  and  litigation  results,  in  which  case  the 
assignee  is  not  liable  personally  for  the  costs  of  that  litigation. 
That  does  not  touch  the  point  in  this  case. 

Appeal  dismissed  with  costs. 
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[MIDDLETON,  J.] 


Re  Ferris  and  Ellis. 

Vendor  and  Purchaser — Agreement  for  Sale  of  Land — Milling  Property — Title — 
Preservation  of  Dam — Grant  of  Fishing  Privileges — Construction — “Dam,” 
Meaning  of — Bond — Obligations  not  Running  with  Land — Application 
under  Vendors  and  Purchasers  Act — Rule  602 — Declaration  Binding  on 
Third  Persons. 

An  application  under  the  Vendors  and  Purchasers  Act  was  made  for  the 
purpose  of  determining  the  question  of  title  which  was  before  the  Court 
in  Ferris  v.  Ellis  (1920),  48  O.  L.  R.  374,  in  such  a way  that  it  should  be 
binding  upon  M.  and  his  associates,  to  whom  notice  was  given  under 
Rule  602.  Their  rights  arose  under  a grant  of  fishing  privileges  and  of  the 
use  of  a pond  upon  the  land  which  was  the  subject  of  the  agreement  in 
question  in  that  action,  and  a bond  securing  the  maintenance  of  a dam 
Held,  that  M.  and  his  associates  and  their  successors  in  title  under  the  grant 
acquired  the  sole  right  of  fishing  and  using  the  waters  of  the  pond  on 
the  land  in  question  as  a fishing  reserve  and  for  the  propagation  of  fish,  but 
that  the  right  did  not  prevent  the  use  of  the  pond  for  the  purposes  of  the 
mill  upon  the  land  nor  did  it  prevent  the  repair  of  the  dam;  also  that  the 
obligations  of  the  bond  did  not  run  with  the  land  nor  bind  the  purchaser 
of  the  mill. 

“Dam”  in  the  grant  and  bond  sometimes  meant  the  structure  or  barrier  and 
sometimes  the  pond. 

A motion  by  Ellis,  the  purchaser,  under  the  Vendors  and 
Purchasers  Act,  for  an  order  determining  a question  of  title  to  land, 
notice  having  been  given  (see  Rule  602)  to  persons  claiming  fish- 
ing rights  in  the  land  which  was  the  subject  of  a contract  of  sale, 
pursuant  to  leave  reserved  by  Middleton,  J.,  in  giving  judgment 
in  the  action  of  Ferris  v.  Ellis  (1920),  48  O.L.R.  374. 


February  3.  The  motion  was  heard  by  Middleton,  J.,  in  the 
Weekly  Court,  Toronto. 

I.  B.  Lucas , K.C.,  for  the  purchaser. 

C.  R.  McKeown,  K.C.,  and  Rufus  Layton,  for  the  vendor. 

H.  H.  Davis,  for  the  persons  claiming  fishing  rights. 

February  4.  Middleton,  J.: — Mr.  Davis  contends  that  his 
clients  have  rights  beyond  the  mere  fishing  right  granted  by  the 
instrument  of  the  1st  August,  1904,  for  which  I allowed  com- 
pensation as  between  the  vendor  and  purchaser.  His  clients’ 
rights  depend  upon  the  effect  of  two  instruments — the  grant  and 
the  bond.  In  each  of  these  instruments  the  word  “darn”  is 
used  in  more  than  one  sense:  sometimes  it  means  the  physical 
structure  or  barrier;  sometimes  the  water  detained  by  the  barrier — 
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the  pond.  In  the  grant  the  word  is  used  as  “pond”  in  the  opera- 
tive part;  it  conveys  “the  sole  use  of  the  dam  (pond) 
and  the  streams  or  creeks  flowing  into  the  said  dam  (pond)  for 
fishing  and  as  a fishing  reserve.”  It  is  true  that  the  expression 
“dam  erected  on  the  described  lands”  is  used,  but  this  I think 
means  “pond  formed  on  the  lands”  rather  than  the  barrier.  To 
treat  it  as  the  physical  structure  would  render  the  document 
meaningless.  This  instrument  gives  only  a right  to  use  the  pond 
for  fishing  and  as  a fishing  reserve  and  for  the  propagation  of  fish, 
and  does  not  preclude  the  use  of  the  pond  for  the  ordinary  pur- 
poses of  the  mill. 

The  bond  was  taken  as  supplementary  to  this  grant,  and  it 
primarily  deals  with  the  dam  in  the  sense  of  the  physical  barrier, 
and  was  intended  to  secure  that  it  should  be  kept  in  repair.  Gadke 
is  to  “keep  the  dam  on  the  said  described  lands  at  the  height  the 
said  dam  now  is  that  is  to  say  not  less  than  six  feet  high  and  in  a 
good  state  of  repair  so  that  the  fish  will  be  preserved  in  the  said 
dam”  (i.e.  pond)  “and  in  the  streams  and  creeks  flowing  into  the 
said  dam”  (i.e.  pond).  I cannot  think  that  the  meaning  of  this 
bond  is  that  the  water  is  to  be  kept  at  the  height  of  6 feet,  for  it 
must  fluctuate  in  the  use  of  the  mill,  and  beyond  this  that  which 
is  to  be  kept  at  this  height  is  also  to  be  kept  in  repair. 

It  is  contended  that  this  bond  is  in  effect  a restrictive  covenant 
and  runs  with  the  land;  that  it  prevents  the  water  being  lowered; 
and  the  purchaser  having  notice  of  it  will  be  bound  by  it,  not 
only  because  it  runs  with  the  land  but  upon  the  principle  of 
De  Mattos  v.  Gibson  (1859),  4 DeG.  & J.  276. 

I am  against  the  contention  upon  all  grounds.  As  already 
intimated,  I do  not  think  this  is  the  true  construction  of  the  bond. 
Then  the  bond  is  not  a covenant  at  all.  In  the  third  place,  it  is 
not  a covenant  running  with  the  land.  And  lastly  De  Mattos  v. 
Gibson  is  one  of  a series  of  cases  founded  on  Tulk  v.  Moxhay  (1848), 
2 Ph.  774,  and,  for  the  reasons  pointed  out  in  my  former  judgment, 
has  not  the  effect  contended  for. 

I think  the  proper  order  now  to  make  is  to  declare  that  Morgan 
and  his  associates  and  their  successors  in  title  under  the  grant 
acquire  the  sole  right  of  fishing  and  using  the  waters  of  the  pond 
on  the  land  in  question  as  a fishing  reserve  and  for  the  propagation 
of  fish,  but  that  the  right  does  not  prevent  the  use  of  the  pond  for 
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the  purposes  of  the  mill  nor  does  it  prevent  the  repair  of  the  dam. 
It  should  be  further  declared  that  the  obligations  of  the  bond  do 
not  run  with  the  land  or  bind  the  purchaser  of  the  mill. 

I would  give  no  costs  of  the  application. 

I may  say  that  if  the  fishing  club  had  any  such  rights  as  it 
claims  they  would  depreciate  the  mill  to  a greater  extent  than  the 
amount  of  compensation  awarded  by  my  judgment  and  would 
be  of  great  value  to  the  club.  This  is  a matter  that  ought  not 
to  be  lost  sight  of  in  construing  the  documents;  $400  was  the  price 
paid,  and  it  is  not  to  be  thought  likely  that  the  intention  was  to 
render  the  mill  a thing  of  no  value,  as  well  as  to  undertake  the 
upkeep  of  a dam  for  all  time  for  this  sum. 
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Ontario  Temperance  Act — Magistrate’s  Conviction  for  Offence  against  sec.  41 — 
Selling  or  Disposing  of  Intoxicating  Liquor  contrary  to  Act — Conviction 
Bad  on  its  Face — Motion  to  Quash — Amendment  by  Judge  Hearing  Motion 
so  as  to  Make  Conviction  one  under  sec.  40 — Exercise  of  Power  Given  by  sec. 
101 — Offence  within  Jurisdiction  of  Magistrate — Opinion  of  Judge  as  to 
Sufficiency  of  Evidence — Sec.  88 — Onus  of  Proof  of  Innocence — Benefit  of 
Doubt. 

A magistrate  convicted  the  defendant  for  that  he  did  “unlawfully  sell  or  dis- 
pose of  a quantity  of  liquor,  approximately  108  cases,  contrary  to  the  Prov- 
incial Act  (sic)  of  section  41  of  the  Ontario  Temperance  Act.”  The  infor- 
mation was  in  the  same  words : — 

Held,  that  the  conviction  was  bad  on  its  face;  for,  supposing  it  to  mean  “con- 
trary to  the  provisions  of  section  41  of  the  Ontario  Temperance  Act,” 
a sale  or  disposal  of  liquor  is  not  an  offence  against  sec  41,  but  against  sec. 
40;  and  it  was  also  open  to  the  objection  that  it  was  in  the  alternative — “sell 
or  dispose  of” — see  Rex  v.  Kaplan  (1920),  47  O.L.R.  110. 

The  conviction  being  bad  on  its  face,  the  question  on  a motion  to  quash  it  was 
whether  it  should  be  amended  under  sec.  101  so  as  to  make  it  a conviction 
for  an  offence  against  sec.  40;  and,  as  it  could  be  understood  from  the  con- 
viction that  it  was  made  for  an  offence  against  a provision  of  the  Act  within 
the  jurisdiction  of  the  magistrate,  the  inquiry  must  be  whether  there  was 
evidence  to  prove  an  offence  under  the  Act;  and  it  is  the  duty  of  the  Judge 
who  hears  the  motion  to  consider  the  whole  evidence  and  form  his  own  opin- 
ionas  to  whether  it  is  sufficient  to  prove  some  offence  under  the  Act. 

Rex  v.  Leduc  (1918),  43  O.L.R.  290,  293,  and  Rex  v.  Newton  (1920),  48  O.L.R. 
403,  405,  followed. 

It  was  proved  that  the  defendant  had  had  in  his  possession  the  liquor  in 
respect  of  which  he  was  prosecuted;  and,  that  being  so,  he  might  (not  must) 
be  convicted  unless  he  proved  his  innocence:  sec.  88. 

Rex  v.  Lemaire  (1920),  48  O.L.R.  475,  followed. 
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The  provisions  of  that  section  are  to  be  invoked  in  a case  where  it  is  fair  and 
reasonable  to  invoke  them,  and  a case  like  this — where  a man  living  in  a 
small  house,  in  a place  near  to  the  border  of  a country  in  which  whisky  com- 
manded a high  price,  had  had,  but  had  not  at  the  date  of  the  informa- 
tion, a store  much  in  excess  of  that  which  most  persons,  living  in  similar 
places,  but  more  remote  from  a ready  market,  would  probably  lay  in  for 
their  own  use — was  a case  in  which  to  invoke  them.  The  evidence  must 
therefore  be  approached  with  a view  to  seeing  whether  the  defendant  had 
discharged  the  onus  of  proving  his  innocence. 

And  held,  upon  a consideration  of  the  evidence,  that  the  defendant  had  not 
discharged  the  onus;  and  sec.  101  must  be  applied,  the  conviction  amended, 
and  the  motion  dismissed. 

The  right  of  the  accused  to  the  benefit  of  the  doubt  entitles  him,  in  a casein 
which  the  onus  is  upon  him,  to  be  acquitted  if  the  story  which  he  tells  is 
convincing,  even  if  there  is  doubt  in  the  mind  of  the  Court  as  to  whether 
that  story  is  really  true;  but  in  this  case  the  Judge  was  not  so  far  convinced 
of  the  truth  of  the  defendant’s  story  as  to  say — by  way  of  giving  him  the 
benefit  of  the  doubt — that  it  should  be  accepted. 

Motion  to  quash  a conviction  of  the  defendant  made  by  a 
magistrate. 

January  29.  The  motion  was  heard  by  Rose,  J.,  in  Chambers. 

J.  W.  Curry , K.C.,  for  the  defendant. 

F.  P.  Brennan,  for  the  magistrate. 

February  5.  Rose,  J.: — This  is  a motion  to  quash  a con- 
viction made  by  the  Police  Magistrate  for  the  City  of  Windsor 
for  that  the  defendant  did  “unlawfully  sell  or  dispose  of  a quantity 
of  liquor,  approximately  108  cases,  contrary  to  the  Provincial  Act 
(sic)  of  section  41  of  the  Ontario  Temperance  Act.” 

In  November,  1920,  the  defendant,  who  lives  in  a comparatively 
small  house  in  the  township  of  Sandwich  West,  at  some  distance 
from  the  town  of  Sandwich,  imported  some  110  cases  of  whisky, 
each  case  containing  12  quarts.  The  whisky  was  seized,  and  the 
accused  was  called  upon,  under  the  Act,  to  shew  cause  why  it 
should  not  be  destroyed.  He  succeeded  in  convincing  the  magis- 
trate (who  was  the  magistrate  who  tried  the  charge  which  is  in 
question  in  these  proceedings)  that  the  whisky  was  not  intended 
to  be  sold  or  kept  for  sale  or  otherwise  in  violation  of  the  Act,  and 
the  whisky  was  accordingly  delivered  to  him  at  the  end  of  Novem- 
ber or  early  in  December.  He  made  for  it  a sort  of  cellar  under 
his  sitting  room,  the  only  access  to  which  was  by  a trap-door,  cover- 
ed by  the  rug  in  the  sitting  room,  and  stored  it  there,  thus,  perhaps, 
evidencing  an  intention  of  keeping  it  for  some  time.  He  says 
that  most  of  his  neighbours  knew  that  he  had  whisky  in  his  house, 
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and  it  seems  probable  that,  owing  to  the  publicity  given  to  the  fact 
by  the  shew  cause  summons,  it  would  be  pretty  well  known  in  the 
neighbourhood  that  he  had  been  laying  in  a considerable  store. 

On  the  27th  December,  the  defendant  went  to  Mr.  Mousseau, 
the  License  Inspector,  and  told  him  that  on  Christmas  Eve  some 
15  men  had  attempted  to  take  his  whisky  from  him,  but  had  been 
frightened  away.  Mr.  Mousseau  was  sceptical,  and  expressed  the 
opinion  that  the  defendant  would  sell  as  others  had  done,  and  that 
his  visit  was  a method  which  he  was  employing  to  cover  his  tracks, 
and,  apparently,  made  no  attempt  to  trace  the  persons  who  were 
supposed  to  have  visited  the  house  on  Christmas  Eve.  Later, 
the  whisky,  or  all  of  it  but  some  18  or  20  bottles,  which  the  defend- 
ant says  he  had  consumed,  and  one  case  and  part  of  another  case 
which  were  upstairs,  was  removed  from  the  house.  The  defendant 
says  it  was  stolen  on  New  Year’s  Day,  whereas  the  Crown  charges 
that  the  removal  was  with  the  concurrence  of  the  defendant,  and 
constituted  the  unlawful  sale  or  disposition  of  which  he  has  been 
convicted. 

The  defendant  says  that  about  11  o’clock  p.m.  on  Christmas 
Eve  he  was  sitting  reading  and  his  wife  was  in  the  kitchen  ironing, 
when  a man  knocked  at  the  door  and  asked  for  water  for  his 
motor  car;  that,  being  suspicious,  he  did  not  open  the  door,  but 
asked  his  wife  to  get  him  a revolver,  which  she  did,  and  that  he 
himself  got  another  revolver,  and  that  he  told  the  man  to  go  away; 
that  he  heard  men  talking  outside  and  that  they  remained  for 
some  time  after  he  had  refused  admittance  to  the  man  who 
knocked,  and  that  while  they  were  still  there  one  Amaley,  who 
was  a county  constable,  came  up  in  a motor  car,  with  one  Soulier, 
jumped  out  of  the  car,  shouted  to  the  men  and  began  to  shoot; 
that  he,  the  defendant,  ran  out  and  also  began  to  shoot,  and  that 
a number  of  men  ran  away.  He  says  that  afterwards  he  arranged 
to  go  away  for  midday  dinner,  and  possibly  for  supper,  on  New 
Year’s  day,  which  was  Saturday,  and  that  on  the  Thursday 
preceding  he  communicated  writh  Amaley  and  engaged  him  to 
come  and  guard  the  house  during  his  absence. 

Amaley  says  that  he  went,  in  accordance  with  the  arrangement, 
to  guard  the  house,  arriving  there  about  2 p.m. ; that  at  6 p.m.  he 
went  to  a water-closet,  which  is  some  little  distance  from  the 
house,  first  locking  the  door  of  the  house  and  putting  the  key  in 
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his  pocket,  and  that  he  carried  with  him  in  his  hands  two  loaded 
revolvers;  that,  as  he  was  leaving  the  water-closet,  the  revolvers 
then  being  one  in  each  of  his  two  hip-pockets,  he  was  seized  by 
five  men  who  fastened  his  hands  behind  him  with  a strap  and  put 
him  back  in  the  closet,  where  one  of  them  stood  guard  over  him; 
that  one  of  his  revolvers  fell  to  the  ground  and  was  allowed  to  lie 
there  and  that  the  other  remained  in  his  pocket ; that  he  was  kept 
under  guard  in  the  closet  for  an  hour,  during  which  time  he  heard 
five  motor  cars  come  up  to  the  house  and  go  away;  that  the  man 
who  was  on  guard  told  him  that  he  and  his  companions  had  failed 
to  get  the  whisky  on  Christmas  Eve  but  were  going  to  get  it  then ; 
that  when  the  men  went  away  he  ran  to  a neighbouring  house, 
where  the  strap  was  taken  off  his  wrists;  that  he  then  tried  to* 
communicate  with  some  of  the  police  authorities  by  telephoning, 
but  was  unsuccessful;  that  he  got  on  the  telephone  a brother- 
in-law  of  the  defendant’s,  who  agreed  to  come  at  once  to  the 
defendant’s  house;  that  he  then  returned  to  the  house  and  found 
that  considerable  damage  had  been  done  by  the  thieves  in  the  way 
of  breaking  windows,  etc.,  and  disconnecting  the  telephone;  and 
that  he  drove  to  the  house  of  the  father-in-law  of  the  defendant, 
where  the  defendant  had  been  for  supper,  and  notified  him,  and 
then  went  to  see  whether  he  could  follow  the  tracks  of  the  motor 
cars  in  which  the  whisky  had  been  removed,  but  that  he  was 
unsuccessful. 

The  defendant  says  (and  about  this  there  seems  to  be  no  doubt) 
that  after  Amaley  came  for  him  he  went  to  the  police  authorities 
at  Windsor  and  Sandwich  and  thence  to  policemen  in  the  street, 
and,  getting  no  satisfaction  from  them,  finally  went  to  Mr. 
Mousseau’s  house  and  told  him. 

The  conviction  which  has  been  quoted  above,  and  which  is  in 
the  exact  words  of  the  information,  is  defective  in  that  it  does  not 
state  an  offence  against  the  Ontario  Temperance  Act.  The  words 
“ contrary  to  the  Provincial  Act  of  section  41  of  the  Ontario 
Temperance  Act”  are  intended  to  mean,  I suppose,  “ contrary 
to  the  provisions  of  section  41  of  the  Ontario  Temperance  Act;” 
but  sec.  41  does  not  relate  to  selling  or  disposing  of  liquor;  it 
relates  merely  to  having  or  keeping  or  giving  liquor  in  a place 
other  than  a private  dwelling  house.  The  section  which  makes 
it  an  offence  to  sell  or  barter  or,  in  consideration  of  the  purchase 
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or  transfer  of  any  property,  to  give  liquor,  is  sec.  40,  and  I suppose 
that  what  was  intended  wTas  to  charge  the  defendant  with  and 
convict  him  of  a breach  of  sec.  40.  The  conviction  is,  therefore, 
bad  on  its  face.  It  seems  also  to  be  open  to  the  objection  that 
it  is  in  the  alternative — “did  unlawfully  sell  or  dispose  of” — see 
Rex  v.  Kaplan  (1920),  47  O.L.R.  110. 

The  conviction  being  bad  on  its  face,  I take  it  that  the  question 
to  be  determined  is  whether  a case  is  made  out  for  the  application 
of  sec.  101  of  the  Act,  and  for  the  amendment  of  the  conviction. 
Section  101  provides  as  follows: — 

“No  conviction  . . . shall  be  held  insufficient  or  invalid 

by  reason  of  any  . . . defect  in  form  or  substance,  provided 

it  can  be  understood  from  such  conviction  . that  the 

same  was  made  for  an  offence  against  some  provision  of  this  Act 
within  the  jurisdiction  of  the  magistrate  . who  made 

the  same,  and  provided  there  be  evidence  to  prove  some 
offence  uncler  this  Act,  and  where  necessary,  every  such  con- 
viction . may  be  amended  in  such  manner  as  justice 

may  require.” 

It  can  be  understood  from  this  conviction  that  it  was  made  for 
an  offence  against  a provision  of  the  Act  within  the  jurisdiction 
of  the  magistrate.  The  inquiry,  therefore,  is  whether  there  is 
evidence  to  prove  an  offence  under  the  Act. 

Proof  was  given  that  the  defendant  had  had  in  his  possession 
the  liquor  in  respect  of  which  he  was  prosecuted.  Therefore,  by 
sec.  88,  it  was  open  to  the  magistrate  (subject  to  the  objection 
as  to  the  form  of  the  information)  to  convict  him  unless  he  proved 
that  he  did  not  commit  the  offence  with  which  he  was  charged; 
and,  if  the  question  was  Whether  the  magistrate^  decision  that 
the  defendant  had  not  proved  that  he  had  not  committed  the 
offence  could  be  supported,  it  would  be  impossible  to  set  aside 
the  conviction.  That,  however,  as  I have  pointed  out,  is  not  the 
question : the  question  is  whether  the  conviction  is  to  be  amended, 
which  it  must  be  if  there  be  evidence  to  prove  some  offence.  The 
meaning  of  the  words  “provided  there  be  evidence  to  prove  some 
offence”  is  not  as  clear  as  is  the  meaning  of  the  corresponding 
words  of  sec.  1124  of  the  Criminal  Code,  which  words  are:  “if 
the  court  or  judge  before  which  or  whom  the  question  is  raised, 
upon  perusal  of  the  depositions,  is  satisfied  that  an  offence  of 
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the  nature  described  in  the  conviction  has  been 

committed  . . but  I think  that  the  intention  of  the 

two  sections  is  the  same,  and  that — as  stated  by  Masten,  J., 
in  Rex  v.  Newton  (1920),  48  O.L.R.  403,  at  p.  405,  a case  under 
the  Ontario  Temperance  Act — “the  conclusion  must  depend  on 
whether  there  is,  in  the  opinion  of  the  Court  (not  the  magistrate), 
evidence  to  support  the  proposed  amended  conviction  or,  again  to 
quote  Masten,  J.,  in  Rexv.Leduc  (1918),  43  O.L.R.  290,  at  p.  293, 
that  “I  am  not  bound  by  the  magistrate’s  conviction,  but  that  I 
ought  to  consider  de  novo  the  whole  evidence,  in  order  to  form  my 
own  opinion  as  to  whether  there  is  evidence  to  prove  some  offence 
under  the  Act,  though  no  doubt,  in  so  doing,  the  view  entertained 
by  the  magistrate  is  an  element  for  consideration.” 

This  being  my  view  of  the  duty  which  I have  to  perform,  I 
have  read  the  evidence  several  times,  and  have  considered  the 
cases  in  which  sec.  88  has  been  discussed. 

Section  88  does  not  say,  as  sometimes  it  is  assumed  to  say, 
that  if,  in  a prosecution  to  which  it  relates,  proof  is  given  that  the 
accused  had  in  his  possession  liquor  in  respect  of  which  he  is  being 
prosecuted,  he  shall  be  presumed  to  be  guilty  until  he  proves  his 
innocence.  What  it  does  say  is  that  upon  proof  of  the  finding 
of  the  liquor  he  may  be  convicted  unless  he  proves  his  innocence. 
This  has  been  pointed  out  most  clearly  by  the  Chief  Justice  of 
the  Common  Pleas  in  Rex  v.  Lemaire  (1920),  48  O.L.R.  475,  478: 
“It  (sec.  88)  does  not  make  all  the  innocent  guilty.  It  must  be 
given  a reasonable  meaning  ...  If  any  one  is  charged  with 
selling  liquor  which  it  is  proved  he  once  had,  but  which  now 
some  one  else  has,  he  may,  not  must,  be  convicted  if  he  fails  to 
shew,  as  he  should  be  able  easily  to  do  if  innocent,  that  the  change 
of  possession  was  lawful.” 

To  say  that  sec.  88  does  not  automatically  shift  the  burden  of 
proof,  as  soon  as  it  appears  that  the  accused  has  had  liquor  in 
respect  of  which  he  is  being  prosecuted,  does  not  mean,  as  has  been 
shewn,  that  the  provisions  of  the  section  are  never  to  be  invoked. 
They  are  to  be  invoked  in  a case  in  which  it  is  fair  and  reasonable 
to  invoke  them,  and  it  seems  to  me  that  a case  like  this — a case 
in  which  a man  living  in  a small  house,  in  a place  near  to  the 
border  of  a country  in  which  whisky  at  present  commands  a 
high  price,  has  had,  but  has  not  now,  a store  much  in  excess  of  that 
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which  most  persons,  living  in  similar  places,  but  more  remote  from 
a ready  market,  would  probably  lay  in  for  their  own  individual 
use — is  a case  in  which  to  invoke  them.  I therefore  approach 
the  evidence  with  a view  to  seeing  whether  the  defendant  has 
discharged  the  onus. 

If  it  was  found  as  a fact  that  the  defendant’s  story  as  to  what 
happened  on  Christmas  Eve  is  true,  it  would  not  be  difficult  to 
accept  his  statement  that,  because  of  the  fright  which  he  had  on 
that  occasion,  he,  in  good  faith,  engaged  Amaley  to  guard  the 
house  on  New  Year’s  day,  and  that  the  whisky  was  removed 
without  his  connivance;  and  if  the  last  mentioned  statement  was 
accepted  the  defendant  ought  to  be  acquitted,  even  if  it  was 
thought  that  there  was  reason  to  doubt  the  truth  of  Amaley’s 
statement  that  he,  Amaley,  was  not  a consenting  party  to  the 
removal  of  the  whisky.  It  is  therefore  important  to  form  an 
opinion  as  to  the  truth  of  the  defendant’s  statement  as  to  what 
went  on  on  Christmas  Eve. 

[The  learned  Judge  discussed  at  some  length  the  evidence  as 
to  what  happened  on  Christmas  Eve  and  on  New  Year’s  Day, 
pointing  out  some  discrepancies  between  the  statements  of  Amaley 
and  of  the  defendent  and  some  improbabilities  in  Amaley’s  ac- 
count of  the  occurrences  on  New  Year’s  Day,  and  observing  that 
certain  persons  who,  if  the  defendent’s  story  was  true,  could  pre- 
sumably have  corroborated  it  in  some  particulars  were  not  called 
as  witnesses,  and  then  proceeded:-] 

Weighing  the  evidence  only  as  it  appears  in  the  written  record, 
and  without  having  had  the  advantage  of  seeing  the  witnesses, 
I do  not  think  I should  have  gone  as  far  as  the  magistrate  did; 
I should  not  have  said  that  it  would  be  “exceedingly  stupid  to 
take  any  other  view  of  the  matter”  than  the  view  that 
there  was  collusion  between  the  defendant  and  Amaley  (which 
is  what  I understand  the  magistrate  to  mean),  but  I should 
not  have  been  prepared  to  find  as  a fact  upon  this  evidence  that 
the  defendant  did,  in  good  faith,  engage  Amaley. 

I am  not  forgetful  of  what  has  been  pointed  out  by  the  Chief 
Justice  of  the  Common  Pleas  in  Rex  v.  McKay  (1919),  46  O.L.R. 
125,  129,  viz.,  “that  guilt  must  be  proved  just  as  much  under 
this  enactment  as  under  any  other;  and  that,  although  the  legis- 
lation in  question  aids  the  accuser  much  in  some  respects,  in  his 
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proof,  it  has  not  taken  away  from  the  accused  and  given  to  the 
accuser  that  which  is  commonly  called  ‘the  benefit  of  the  doubt;’ 
and  that  no  Court,  nor  judicial  officer,  has  any  power  to  do  so.” 
The  right  of  the  accused  to  the  benefit  of  the  doubt  entitles  him, 
I imagine,  in  a case  in  which  the  onus  is  upon  him,  to  be  acquitted 
if  the  story  which  he  tells  is  convincing,  even  if  there  remains 
some  little  doubt  in  the  mind  of  the  Court  as  to  whether  that  story 
is  really  true.  Rut  that  is  not  the  situation  here;  my  reading 
of  the  evidence  does  not  leave  me  with  the  feeling  that,  while 
there  is  a possibility  that  the  story  may  be  untrue,  it  is  on  the  whole 
reasonably  convincing.  On  the  contrary,  while  I recognise  the 
fact  that  the  story  may  possibly  be  true,  I cannot  say  that,  not- 
withstanding the  weaknesses  in  the  evidence  for  the  defence  to 
which  I have  referred,  I am  so  far  convinced  of  the  truth  of  the 
defendant’s  story  as  that  I ought- — by  way  of  giving  him  the 
benefit  of  the  doubt — to  say  that  it  is  to  be  accepted. 

I do  not  think  I am  doing  what  Mr.  Curry  says  the  magis- 
trate did — convicting  the  defendant  upon  suspicion.  I think  he 
put  himself  in  a position  in  which,  having  regard  to  sec.  88,  it 
was  impossible  to  hold  that  the  onus  of  proof  did  not  rest  upon 
him,  and  I think  he  has  not  discharged  that  onus.  Section  101 
must,  therefore,  be  applied  and  the  motion  dismissed. 

The  defendant  has  been  sentenced  to  a month’s  imprisonment 
and  to  a heavy  fine,  with  another  two  months’  imprisonment  if  he 
fails  to  pay.  There  is,  therefore,  a good  deal  of  responsibility 
involved  in  upholding  the  conviction,  particularly  as  no  appeal 
lies,  as  of  right,  from  my  decision,  but  I do  not  see  my  way  clear 
to  decide  otherwise  than  as  has  been  stated. 

The  motion  must  be  dismissed. 
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[IN  CHAMBERS.] 


Rex  v.  Mooney. 


Ontario  Temperance  Act — Magistrate’s  Conviction  for  Offence  against  sec.  40 
— Selling  Intoxicating  Liquor  contrary  to  Act — Lack  of  Reasonable  Evidence 
of  Guilt — Conduct  of  Magistrate — Possession  of  Liquor — Onus — Sec.  88. 

A conviction  of  the  defendant,  by  a magistrate,  for  unlawfully  selling  or  dis- 
posing of  intoxicating  liquor,  contrary  to  the  provisions  of  the  Ontario 
Temperance  Act,  was  quashed  where  there  was  no  reasonable  evidence 
before  the  magistrate  of  an  offence  having  been  committed  and  the  magis- 
trate’s findings  were  inconsistent  with  a determination  of  guilt. 

The  defendant  admitted  that  he  had  had  in  his  possession  a large  quantity  of 
liquor  which  had  disappeared,  and  alleged  that  it  had  been  stolen: — 

Held,  that,  although  sec.  88  of  the  Act  shifts  the  onus  when  possession  by  the 
accused  is  shewn,  that  cannot  make  any  difference,  if,  upon  the  whole 
evidence,  reasonable  men  could  not  have  come  to  the  conclusion  to  which 
the  magistrate  had  given  effect. 

Rex  v.  Lemaire  (1920),  48  O.L.R.  475,  followed. 


Motion  to  quash  the  conviction  of  the  defendant  by  W.  D. 
Beman,  Police  Magistrate  for  Essex,  for  that  he,  the  defendant, 
on  the  22nd  day  of  November,  1920,  at  the  village  of  Belle  River, 
in  the  county  of  Essex,  unlawfully  sold  or  disposed  of  150  cases  of 
liquor,  contrary  to  the  provisions  of  the  Ontario  Temperance 
Act.  The  defendant  was  fined  $2,000  and  costs,  in  default  of 
payment  of  which  it  was  directed  that  he  should  be  imprisoned  in 
the  common  gaol  for  a period  of  three  months. 

February  4.  The  motion  was  heard  by  Middleton,  J.,  in 
Chambers. 

J.  M.  Bullen,  for  the  defendant. 

F.  P.  Brennan , for  the  magistrate. 

February  7.  Middleton,  J.: — This  is  another  of  those  unfor- 
tunately too  frequent  cases  in  which  it  appears  to  be  plain  that 
those  charged  with  the  administration  of  the  Ontario  Temperance 
Act  can  be  justly  regarded  as  acting  oppressively. 

Mooney  is  a fisherman  at  Belle  River.  He  appears  to  have  a 
very  substantial  business,  and  to  be,  comparatively  speaking, 
well-off.  He  deems  it  necessary  for  his  well-being  to  use  liquor. 
When  he  is  out  fishing  and  after  taking  in  his  nets,  he  says,  he  is 
invariably  wet  to  the  skin,  and  in  danger  of  a chill,  and  he  then 
takes  a drink  of  whisky.  Finding  himself  unable  to  purchase 
liquor  in  Ontario,  he  had  been  accustomed  to  buying  small  quan- 
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tities  in  Montreal;  but,  anticipating  that  a vote  would  be  taken 
some  time  in  October  rendering  it  impossible  to  import  liquor,  in 
June,  he  purchased  150  cases  for  his  personal  use.  This  was 
taken  to  his  residence,  and  stored  by  him  there.  There  does  not 
appear  to  have  been  anything  clandestine  in  the  purchase  of  this 
liquor;  but,  not  unnaturally,  the  liquor  inspector  was  suspicious 
as  to  the  bonafides  of  such  a large  purchase,  and  frequently  visited 
Mooney’s  premises  for  the  purpose  of  satisfying  himself  that  the 
liquor  was  not  being  used  for  any  other  purpose  than  his  own 
personal  consumption.  In  November  the  inspector  made  his 
last  inspection,  and  found  that  the  liquor  was  intact  except  some 
eight  cases  that  had  been  used  by  Mooney  personally.  On  the 
20th  November,  1920,  a Saturday,  Mooney  left  his  house  in  the 
morning,  going  to  Windsor  with  a friend  in  an  automobile,  for  the 
purpose  of  transacting  some  business  there.  He  was  followed  by 
his  wife,  who  had  stayed  at  home  to  attend  to  domestic  affairs, 
and  reached  Windsor  late  on  Saturday  evening.  He  and  his  wife 
then  went  to  Detroit,  and  stayed  there  over  Sunday  with  this 
friend  at  his  residence  there,  returning  home  on  Monday  morning. 
The  house  was  then  found  to  have  been  broken  into  and  the  142 
cases  of  liquor  then  remaining  were  missing. 

A prosecution  was  then  launched,  charging  him  with  having 
sold  this  liquor.  The  evidence  for  the  Crown  was  that  of  the 
inspector,  who  had  called  at  the  house  and  seen  the  liquor  there  on 
many  occasions.  He  testified  that  until  the  142  cases  disappeared 
there  was  nothing  to  complain  of ; the  liquor  was  being  consumed 
by  Mooney  personally.  Mooney  admitted  that  he  had  had  the 
liquor.  This  was  the  sole  evidence  given  for  the  Crown. 

For  the  defence  Mooney  testified  to  the  purchase  of  the  liquor, 
his  reason  for  buying  it,  his  fear  that  in  the  event  of  the  prohibition 
of  importation  he  might  be  left  stranded,  his  desire  to  have  enough 
to  last  him  for  a long  time,  the  trip  to  Detroit,  and  the  finding 
that  the  house  had  been  broken  into  and  the  whisky  stolen  upon 
his  return.  Upon  this  he  immediately  consulted  the  local  police 
and  was  referred  by  them  to  Windsor;  he  there  consulted  the 
inspector  at  Windsor,  again  consulted  the  local  police,  but  no 
trace  of  the  missing  liquor  was  found.  On  cross-examination  he 
stated  that  the  amount  the  liquor  cost  him  was  almost 
$5,000;  that  he  had  had  a successful  year  in  his  fishing;  the  fish 
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had  been  sent  to  New  York,  and  he  had  received  bills  of  exchange 
for  American  money  in  payment ; that  at  the  time  of  the  purchase 
he  had  $3,500  face  value  of  this  accummulated,  and  paid  the 
balance,  over  and  above  the  bills  with  the  premium  on  them,  out  of 
his  accumulated  cash.  He  described  the  way  in  which  the  house 
was  broken  into,  and  most  emphatically  denied  that  he  had  ever 
sold  a drop  of  liquor  in  his  life,  or  violated  any  provision  of  the 
liquor  law.  His  wife  was  also  examined  at  length,  and  she  corrobo- 
rated him  in  every  particular.  Huber,  the  friend  who  went  to 
Windsor  with  him,  and  with  whom  he  stayed  in  Detroit,  was 
examined,  corroborating  the  story,  and  upon  cross-examination 
denying  that  he  had  anything  to  do  with  the  disappearance  of  the 
liquor.  Taylor,  an  old  resident  of  Belle  River,  gave  evidence  of 
the  high  character  of  Mooney  and  his  good  reputation  in  the 
community,  and  testified  to  the  fact  that  the  building  had  appar- 
ently been  broken  into  in  the  way  described  by  Mooney.  Mr. 
Mousseau,  the  local  constable,  also  described  the  condition  of  the 
premises,  and  spoke  as  to  the  high  character  of  the  accused,  and 
testified  to  the  fact  that  there  had  been  a number  of  burglaries  in 
the  village  at  about  the  time  of  the  disappearance  of  this  liquor, 
and  that  at  some  of  these  other  burglaries  liquor  had  been  stolen. 
Hopgood,  an  assistant  license  inspector,  was  also  called  and  con- 
firmed the  appearance  of  the  premises  when  he  inspected  them. 
No  evidence  was  called  in  reply. 

At  the  close  of  the  case  the  magistrate  said:  “I  believe  the 
evidence  of  Mrs.  Mooney  all  right,  but  there  is  very  little  evidence 
on  one  side  or  the  other.  I will  not  give  my  decision  to-day, 
but  will  give  my  decision  next  Saturday.  These  people  were 
negligent  in  leaving  142  cases  of  liquor  in  their  house  while  they 
were  away  for  a whole  day.’*  On  the  following  Saturday  he 
gave  judgment  finding  the  accused  guilty  and  imposing  a fine  of 
$2,000,  as  already  mentioned. 

The  theory  upon  which  the  case  was  argued  on  behalf  of  the 
Crown  was  that  the  liquor  was  bought  for  the  purpose  of  being 
sold,  possibly  and  probably  by  Mooney  as  agent  for  some  undis- 
closed principal,  and  that  the  supposed  robbery  was  in  truth  a 
mode  of  delivering  the  whisky,  and  it  is  said  that  once  the  custody 
is  proved  the  effect  of  sec.  88  is  that  the  accused  is  liable  to  be 
found  guilty  unless  he  can  prove  to  the  satisfaction  of  the  magis- 
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trate  that  he  did  not  commit  the  offence  with  which  he  is  charged, 
i.e.,  did  not  sell  the  liquor. 

I cannot  think  that,  rightly  understood,  the  intention  of  this 
statute  is  to  do  more  than  shift  the  onus.  I do  not  think  it  can 
have  been  the  intention  of  the  Legislature  to  deliver  the  accused 
person  to  the  tender  mercies  of  the  magistrate,  without  any 
opportunity  of  redress,  simply  because  he  has  done  that  which  the 
law  does  not  prohibit,  possess  himself  of  intoxicating  liquor. 

In  a comparatively  recent  case,  Rex  v.  McEwan  (1920),  19 
O.W.N.  149,  150,  I 'thus  expressed  my  views:  “Section  88  shifts 
the  onus,  on  proof  that  the  accused  had  in  his  possession  the 
liquor  concerning  which  he  is  being  prosecuted;  but  the  Act  does 
not  abolish  the  fundamental  principle  that  the  accused  is  to  be 
presumed  innocent  until  guilt  is  proved,  nor  does  it  take  away 
the  right  of  the  accused  to  the  benefit  of  the  doubt.” 

My  Lord  the  Chief  Justice  of  the  Common  Pleas  in  Rex  v. 
Lemaire  (1920),  48  O.L.R.  475,  479,  said,  referring  to  the  “con- 
tention that  once  a case  is  brought  within  sec.  88  the  magistrate  s 
finding  is  conclusive  upon  such  an  application  as  this,”  that  “the 
fact  that  the  onus  may  have  been  upon  one  side  or  the  other 
cannot  make  any  difference,  if,  upon  the  whole  evidence,  reasonable 
men  could  not  have  come  to  the  conclusion  to  which  the  magistrate 
has  given  effect.” 

At  the  conclusion  of  the  hearing  the  magistrate  accepted  the 
evidence  of  the  wife,  and  this  implies  that  he  accepted  the  evidence 
of  the  husband  upon  all  that  was  material  in  the  case,  because  her 
evidence  in  all  vital  matters  was  a mere  corroboration  of  the  hus- 
band’s testimony.  He  then  adds  his  finding  that  the  accused 
was  negligent  in  leaving  liquor  unguarded.  This  appears  to  me  to 
negative  the  finding  that  the  liquor  was  left  unguarded  for  the 
purpose  of  having  it  taken  in  pursuance  of  some  collusive  scheme. 
The  magistrate  now  seeks  to  support  his  conviction  by  an  affidavit 
in  which  he  gives  his  reasons  for  convicting.  He  first  states  that 
he  was  unable  to  certify  to  the  accurateness  of  the  finding  taken 
down  and  sworn  to  by  the  stenographer,  but  does  not  say  that  it 
is  inaccurate.  He  bases  his  conviction  upon  an  entire  disbelief 
of  the  evidence  concerning  the  robbery,  and  he  finds  that  the 
accused  “disposed  of  the  liquor  directly  or  by  collusion  to  some 
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other  parties.”  He  then  makes  the  incredible  statement  that 
what  he  said  as  to  the  evidence  of  the  wife  was,  “I  believed  her 
evidence  only  in  so  far  as  it  relates  to  unimportant  particulars  as 
to  her  visit  to  her  sister’s  home  and  the  details  of  her  house- 
keeping, etc.”  He  also  adds  that  the  statement  made  by  the 
constable  that  he  had  made  no  attempt  to  recover  the  liquor 
“indicated  to  my  mind  that  he  believed  it  had  been  disposed  of 
by  the  accused.” 

I venture  to  think  that  the  magistrate’s  duty  is  to  convict 
upon  his  own  view,  honestly  formed,  upon  the  effect  of  the  evi- 
dence, and  not  upon  any  idea  as  to  what  the  constable  thought. 
The  constable’s  own  explanation  was  that  he  told  Mooney: 
“There  have  been  several  other  cases  in  which  they  reported 
whisky  stolen.  There  have  been  others  trying  to  trace  such 
stuff  and  nobody  found  it  ...  We  don’t  get  no  salary  and 
we  ain’t  on  the  job  like  the  others.” 

Had  there  been  anything  in  the  evidence  justifying  the  disbelief 
of  the  story  told  by  Mooney,  I should  have  thought  it  my  duty  to 
refuse  to  quash  the  conviction;  but  I think  the  judgment  of  my 
Lord  which  I have  quoted  justifies  me  in  quashing.  Here  it  is 
clear  to  me  that,  upon  the  whole  evidence,  no  reasonable  man 
could  have  come  to  the  conclusion  to  which  the  magistrate  has 
given  effect,  more  particularly  where  I find  that  without  any 
explanation  he  changes  his  finding  and  gives  most  shifty  and 
evasive  explanations  of  his  conduct. 

While  quashing  the  conviction,  I think  it  better  to  provide 
that  the  magistrate  be  protected  and  that  costs  should  not  be 
awarded  against  him.  I adopt  this  course  with  some  reluctance, 
but  I think  it  better  to  give  the  magistrate  once  more  the  benefit 
of  the  doubt. 
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[ORDE,  J.j 


Re  Woods  and  Arthur. 


Vendor  and  Purchaser — Refusal  of  Vendor’s  Wife  to  Execute  Conveyance  to 
Purchaser — Bar  of  Inchoate  Right  of  Dower — Dower  Act,  sec.  14(  1) — App- 
lication and  Effect  of  sub-sec.  (2) — Conveyance  Subject  to  Inchoate  Right 
— Sum  Set  apart  out  of  Purchase-money  to  Answer  Claim  to  Dower  in 
Event  of  Wife  Surviving — Purchaser  not  Bound  to  Accept — Abatement  or 
Compensation. 

The  wife  of  a vendor  of  land  refused  to  join  in  a conveyance  to  the  purchaser 
of  the  land  for  the  purpose  of  releasing  her  inchoate  right  of  dower.  She 
had  been  living  apart  from  her  husband,  but  not  in  such  circumstances  as 
disentitled  her  to  alimony  or  otherwise  brought  the  case  within  sub-sec.  1 of 
sec.  14  of  the  Dower  Act,  R.S.O.  1914,  ch.  70: — 

Held,  upon  an  application  by  the  vendor  under  the  Vendors  and  Purchasers 
Act  and  the  Dower  Act,  to  which  application  the  vendor’s  wife  was  made 
a party,  that  sub-sec.  2 of  sec.  14  is  merely  in  aid  of  sub-sec.  1,  and  has  no 
independent  operation  whatever. 

Held,  also,  that  the  vendor  could  not  be  forced  to  accept  an  abatement  of  the 
purchase-money  to  answer  the  wife’s  claim  for  dower,  but  the  purchaser  was 
entitled,  if  he  desired  it,  to  a conveyance  by  the  husband,  and  to  have  a 
sum  set  apart  out  of  the  purchase-money  to  provide  for  the  wife’s  claim  to 
dower  if  she  should  become  entitled  to  dower  by  surviving  the  vendor;  the 
interest  upon  that  sum  to  be  paid  to  the  husband  during  the  joint  lives  of 
husband  and  wTife. 

Skinner  v.  Ainsworth  (1876),  24  Gr.  148,  followed. 

This  involved  the  acceptance  by  the  purchaser  of  a conveyance  of  the  land 
subject  to  the  inchoate  right  of  dower  of  the  wife  of  the  vendor,  which 
the  Court  had  no  power,  in  the  existing  circumstances,  to  bar ; the  purchaser 
was  hot  bound  to  accept  such  a conveyance;  and,  if  he  did  not  choose  to 
accept,  the  vendor’s  application  should  be  dismissed. 

Bowes  v.  Vaux  (1918),  43  O.L.R.  521,  distinguished. 

Motion  by  a vendor  of  land,  under  the  Vendors  and  Purchasers 
Act  and  under  the  Dower  Act,  for  an  order  determining  a question 
as  to  the  right  to  dower  of  the  vendor’s  wife. 


January  10.  The  motion  was  heard  in  the  Weekly  Court, 
Toronto. 

E.  F.  Raney,  for  the  vendor. 

L.  A.  Richard,  for  the  purchaser. 

D.  R.  Leask,  for  the  wife  of  the  vendor. 

February  7.  Orde,  J. : — The  vendor  is  here  faced  with  the 
problem  of  giving  the  purchaser  an  unincumbered  title  in  fee 
simple  in  spite  of  his  wife’s  refusal  to  bar  her  dower.  The  wife 
left  her  husband  on  the  22nd  October  last,  because  of  some  differ- 
ences with  him,  and  has  not  returned.  She  refuses  to  join  in 
the  conveyance  for  the  purpose  of  barring  her  dower.  The  pur- 

19 — 49  O.L.R 
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chaser  desires  a conveyance  free  from  any  inchoate  right  of  dower, 

1921 

and  the  vendor  wishes  to  give  it. 

Re  Woods 
and 

Arthur. 

The  law  governing  the  rights  of  the  parties  under  these  cir- 
cumstances is  not  in  very  satisfactory  shape.  The  case  is  not  one 
to  which  sec.  14*  of  the  Dower  Act,  R.S.O.  1914,  ch.  70,  applies, 
for  the  wife  has  not  been  living  apart  from  her  husband  “for  two 
years  under  such  circumstances  as  disentitle  her  to  alimony/' 
nor  is  she  confined  in  a hospital  for  the  insane  as  a lunatic,  nor 
is  she  of  unsound  mind.  It  was  urged  that  sub-sec.  2 of  sec.  14 
gives  power  to  the  Judge,  in  cases  which  do  not  come  within 
sub-sec.  1,  to  value  the  wife’s  dower;  but  while,  at  first  blush, 
sub-sec.  2 might  appear  to  give  some  additional  power  to  the  Judge, 
a true  reading  of  it  makes  it  merely  supplementary  to  sub-sec.  1. 
It  does  not  follow  that  a wife  whose  dower  can  be  barred  without 
her  consent  under  sub-sec.  1 is  disentitled  to  dower.  So  that  in 
any  case  in  which  an  order  is  made  under  sub-sec.  1 barring  the 
wife's  dower  for  the  purpose  of  making  title  to  a purchaser  or 
mortgagee,  if  the  wife  has  not  disentitled  herself  to  dower,  her 
dower  is  to  be  valued,  and  the  sum  fixed  as  representing  her 
dower  is  to  be  dealt  with  as  sub-sec.  2 provides.  To  give  sub-sec. 
2 any  wider  scope  than  this  involves  reading  into  the  section  a 
great  deal  that  is  not  there.  Sub-section  2 is,  in  my  judgment, 
merely  in  aid  of  sub-sec.  1 and  has  no  independent  operation 
whatever. 

The  vendor  also  relies  upon  the  judgment  of  Spragge,  C.,  in 
Skinner  v.  Ainsworth  (1876),  24  Gr.  148.  That  was  an  action  for 
specific  performance,  brought  by  the  purchaser  against  the  vendor, 
in  which  it  was  decreed  that  the  defendant  should  convey  the 

V 

*14. — (1)  Where  the  wife  of  an  owner  of  land 

(a)  has  been  living  apart  from  him  for  two  years  under  such  circumstances 
as  disentitle  her  to  alimony;  or 

(b)  is  a lunatic  or  of  unsound  mind  and  confined  as  such  in  a hospital  for 
the  insane, 

and  such  owner  is  desirous  of  selling  or  mortgaging  the  land  free  from  dower, 
a Judge  of  the  Supreme  Court  ...  on  application  by  him,  may,  by  an 
order  to  be  made  in  a summary  way,  upon  such  evidence  as  to  the 
Judge  may  seem  meet  . . . dispense  with  the  concurrence  of  the  wife 

for  the  purpose  of  barring  her  dower. 

(2)  The  Judge  shall,  unless  the  wife  has  been  so  living  apart  from  her 
husband  under  such  circumstances  as  disentitle  her  to  dower,  ascertain  and 
state  in  the  order  the  value  of  such  dower,  and  shall  by  the  order  direct  that 
the  amount  thereof  shall  remain  a charge  upon  the  land  or  be  secured  other- 
wise for  the  benefit  of  the  wife  or  be  paid  or  applied  for  her  benefit  as  he  may 
deem  best. 
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lands  to  the  purchaser  free  from  incumbrances.  Upon  the  con- 
veyance being  submitted  to  the  wife  of  the  vendor  for  execution  in 
order  to  bar  her  dower,  she  refused,  and  an  application  was  made 
to  the  Court  for  an  abatement  of  the  purchase-money  by  reason 
of  the  wife’s  inchoate  right  to  dower.  This  application  was 
opposed  by  the  vendor  on  the  ground  that  the  wife  might  prede- 
cease the  vendor.  In  that  event  it  would  clearly  be  unfair  to  the 
vendor  that  a sum  should  be  deducted  from  the  purchase-money 
to  compensate  the  purchaser  for  a claim  which  in  the  result  never 
materialised.  The  vendor  suggested  that  the  practice  adopted 
by  Lord  Hatherley  in  Wilson  v.  Williams  (1857),  3 Jur.  N.S.  810, 
should  be  followed.  Chancellor  Spragge  acceded  to  that  sugges- 
tion and  declared  that  a sufficient  portion  of  the  purchase-money 
should  be  set  aside  to  answer  the  wife’s  claim  for  dower  in  the 
event  of  her  subsequently  becoming  entitled  thereto  by  surviving 
her  husband,  and  that  the  interest  thereon  should  be  paid  to  the 
vendor  during  the  joint  lives  of  himself  and  his  wife,  and  upon  her 
decease  that  the  principal  should  be  paid  to  him;  and  that  there 
should  be  a reference  to  fix  the  amount  so  to  be  set  aside. 

I have  not  found  any  case  which  either  overrules  or  follows 
Skinner  v.  Ainsworth , though  in  Loughead  v.  Stubbs  (1880),  27 
Gr.  387,  390,  Proudfoot,  V.-C.,  says:  “There  is  no  doubt  that  had 
the  husband  alone  entered  into  the  agreement  he  might  have  been 
required  to  procure  a bar  of  his  wife’s  dower,  or  to  make  an  abate- 
ment of  the  purchase-money;”  and  he  refers  to  Van  Norman 
v.  Beaupre  (1856),  5 Gr.  599.  Although  Skinner  v.  Ainsworth 
was  cited  upon  the  argument,  Proudfoot,  V.-C.,  does  not  refer  to 
it  in  his  judgment.  It  is  to  be  observed,  however,  that  the  real 
point  for  determination  in  Loughead  v.  Stubbs  was  not  what 
procedure  was  to  be  adopted  in  working  out  the  respective  rights 
of  the  vendor,  his  wife,  and  the  purchaser,  in  a case  like  Skinner 
v.  Ainsworth,  but  whether  or  not  the  wife  should  have  been 
added  as  a party  defendant  because  she  was  also  a party  to  the 
agreement  of  sale.  I think  his  reference  to  the  purchaser  being 
entitled  to  an  abatement  of  the  purchase-money  cannot  have 
been  intended  as  a judgment  to  that  effect,  in  conflict  with  what 
Spragge,  C.,  had  laid  down  in  Skinner  v.  Ainsworth. 

The  case  of  Van  Norman  v.  Beaupre , 5 Gr.  599,  to  which 
Proudfoot,  V.-C.,  refers,  was  almost  upon  all  fours  with  Skinner 
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v.  A insworth.  The  purchaser  asked  for  specific  performance,  and 

1921 

the  vendor  was  unable  to  give  him  a conveyance  free  from  dower. 

Re  Woods 
and 

Arthur. 

because  of  the  refusal  of  the  vendor’s  wife  to  join.  Chancellor 
Blake  held  that  the  purchaser  was  entitled  to  a decree  for  specific 
performance  with  an  abatement  of  the  purchase-money  to  the 
extent  of  the  value  of  the  wife’s  inchoate  right  to  dower.  It  is 
odd  that  Van  Norman  v.  Beaupre  was  not  referred  to  in  Skinner 
v.  Ainsworth , but  the  Van  Norman  case  was  decided  in  1856, 
and  the  case  of  Wilson  v.  Williams,  supra,  which  was  followed  by 
Chancellor  Spragge  in  Skinner  v.  Ainsworth,  was  decided  in  1857, 

Notwithstanding  that  these  cases  are  to  some  extent  contra- 
dictory, I am  of  the  opinion  that  Skinner  v.  Ainsworth  lays  down 
the  principle  that  should  be  followed,  and  I see  no  reason  why  it 
should  not  be  applied  here.  There  is,  however,  one  feature  of 
all  the  cases  to  which  I have  referred  that  is  unsatisfactory.  In 
none  of  them  is  it  held  that  the  wife’s  inchoate  right  to  dower  is 
barred.  Whether  the  purchaser  is  to  be  safeguarded  by  an 
abatement  of  the  purchase-money,  as  in  Van  Norman  v.  Beaupre, 
or  by  setting  aside  a sum  to  answer  the  wife’s  claim  to  dower  in 
the  event  of  her  surviving  her  husband,  as  in  Skinner  v.  Ainsworth, 
the  sole  protection  afforded  to  the  purchaser  is  by  way  of  indemnity 
against  the  wife’s  future  claim.-  The  land  itself  still  remains  sub- 
ject to  the  claim  for  dower,  and  that  claim  cannot  be  finally  dis- 
posed of  until  the  death  of  either  the  husband  or  the  wife. 

Following  Skinner  v.  Ainsworth,  I hold  that  the  vendor  cannot 
be  forced  to  accept  an  abatement  of  the  purchase-money  to  answer 
the  wife’s  claim  to  dower,  but  that  the  purchaser  is  entitled,  if 
he  desires  it,  to  a conveyance  by  the  husband,  and  to  have  a sum 
set  aside  out  of  the  purchase-money  to  provide  for  the  wife’s 
claim  to  dower  if  she  should  become  entitled  to  dower  by  surviving 
the  vendor,  and  that  during  their  joint  lives  the  interest  upon  the 
moneys  so  set  aside  shall  be  paid  to  the  husband,  and  that  it  be 
referred  to  the  Master  in  Ordinary  to  fix  the  amount  so  to  be  set 
aside,  unless  the  parties  can  agree  upon  the  amount.  This  will 
involve,  of  course,  the  acceptance  by  the  purchaser  of  a conveyance 
of  the  land  subject  to  the  inchoate  right  of  dower  of  the  wife  of  the 
vendor,  which,  so  far  as  I can  see,  I have  no  power  to  bar  under 
the  existing  circumstances.  And,  for  that  reason,  it  must  be 
optional  with  the  purchaser  whether  he  will  accept  such  a con- 
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veyance  or  not.  He  is  in  substantially  the  same  position  as  a 
purchaser  who  is  entitled  under  an  agreement  for  sale  to  take  what 
the  vendor  can  give  him  with  compensation  for  a deficiency  or 
indemnity  for  some  prospective  claim,  but  he  ought  not  to  be 
bound  to  complete  the  contract  upon  these  terms.  This  is  not 
a case  where  the  vendor,  notwithstanding  that  he  is  unable  to 
give  the  purchaser  all  that  he  contracted  for,  is  nevertheless  entitled 
to  specific  performance  against  the  purchaser  subject  to  compen- 
sation or  abatement  because  of  some  trifling  deficiency:  Bowes 
v.  Vaux  (1918),  43  O.L.R.  521,  at  pp.  523  et  seq.  Here  the  defect 
to  which  the  purchaser’s  title  would  be  subject  by  reason  of  the 
outstanding  inchoate  right  to  dower,  together  with  the  ultimate 
prospect  of  possible  litigation  with  the  dowress,  would  be  too 
burdensome  to  inflict  upon  an  unwilling  purchaser,  even  with 
compensation  or  an  indemnity. 

The  order  will  therefore  go  in  the  terms  above  stated,  if  the 
purchaser  elects  to  take  it.  Otherwise  the  application  of  the 
vendor  will  be  dismissed.  In  either  case  the  vendor  must  pay 
the  costs  both  of  the  purchaser  and  of  the  wife. 


[IN  CHAMBERS.] 

J.  Witkowski  & Co.  Limited  v.  Gault  Bros.  Co.  Limited. 

Practice — Writ  of  Summons — Special  Endorsement — Nature  of  Claim — Rules 
88,  56,  111,  112,  124 — Pleading — Affidavit  Filed  with  Appearance. 

It  is  not  open  to  a defendant  to  dictate  to  the  plaintiff  how  he  shall  sue. 

Where  the  plaintiffs  sued  for  the  price  of  goods  said  to  have  been  sold  to  the 
defendants,  and  specially  endorsed  the  writ  of  summons,  a motion  to  set 
aside  the  writ,  upon  the  ground  that  the  property  in  the  goods  had  not 
passed,  and  the  only  claim  which  the  plaintiffs  could  make  was  for  damages 
for  refusal  to  accept,  which  could  not  be  the  subject  of  a special  endorse- 
ment (Rule  33),  was  dismissed. 

Regarding  the  endorsement  as  a pleading,  Rule  124  applied,  and  the  pleading 
could  not  be  struck  out  unless  it  disclosed  no  reasonable  cause  of  action. 

A claim  for  damages,  in  addition  to  the  claim  especially  endorsed,  being  made, 
a statement  of  claim  was  necessary. 

Rule  56,  so  far  as  it  provides  for  a right  of  election  and  speedy  trial,  and  Rules 
111  and  112  (1)  and  (3),  do  not  enable  a plaintiff  whose  writ  is  endorsed  with 
a claim  other  than  that  which  is  properly  specially  endorsed  to  escape  del- 
ivery of  a statement  of  claim  covering  both  claims. 

When  the  plaintiff  does  not  elect  to  go  to  trial  on  the  affidavit  filed  with  the 
appearance  to  a specially  endorsed  writ,  the  normal  and  proper  course  is 
for  the  defendant  to  deliver  a statement  of  defence — leaving  the  affidavit 
to  stand  as  a defence  (under  Rule  112  (3))  is  an  abnormal  course. 
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Appeal  by  the  defendants  from  an  order  of  the  Master  in 
Chambers  refusing  to  set  aside  the  writ  of  summons  upon  the 
ground  that  the  plaintiffs  could  not  sue  for  the  price  of  the  goods 
said  to  have  been  sold  to  the  defendants,  but  at  most  for  damages 
for  refusal  to  accept,  and  that  a claim  for  such  damages  could  not 
be  made  the  subject  of  a special  endorsement. 


February  2.  The  appeal  was  heard  by  Middleton,  J.,  in 
Chambers. 

H.  S.  White , for  the  defendants. 

Erichsen  Brown , for  the  plaintiffs. 


February  8.  Middleton,  J. : — I think  the  motion  fails  because 
it  is  not  open  to  a defendant  to  dictate  to  a plaintiff  how  he  shall 
sue.  The  claim  as  endorsed  on  the  writ  is  sufficient  in  form, 
and  all  that  is  said  is  that  the  plaintiffs  cannot  succeed,  and  that 
when  the  truth  is  told  they  will  find  themselves  out  of  court  with 
respect  to  the  cause  of  action  alleged,  for  the  cause  of  action 
implies  that  the  property  in  the  goods  sold  has  passed.  This 
may  well  be,  and  it  is  by  no  means  a matter  of  course  that  an 
amendment  will  be  permitted. 

Regarding  the  endorsement  as  a pleading,  Rule  124  applies, 
and  the  pleading  cannot  be  struck  out  unless  “it  discloses  no 
reasonable  cause  of  action.”  If  an  attempt  were  made  to  specially 
endorse  a claim  which  on  its  face  did  not  fall  within  Rule  33, 
a motion  would  be  proper. 

In  this  case  the  writ  has,  in  addition  to  the  claim  specially 
endorsed,  another  claim  for  damages,  so  that  a statement  of  claim 
is  necessary.  Rule  56 v so  far  as  it  provides  for  a right  of  election 
and  speedy  trial,  and  Rules  111  and  112.(1)  and  (3),*  do  not 
enable  a plaintiff  whose  writ  is  endorsed  with  a claim  other  than 
that  which  is  properly  specially  endorsed  to  escape  delivery  of  a 
statement  of  claim  covering  both  claims.  The  affidavit  filed  on 
this  motion  is  quite  adequate  as  an  affidavit  to  accompany  the 
appearance  to  a specially  endorsed  writ,  and  thus  there  is  no  real 
object  in  such  a motion — a special  endorsement  contains  in  most 


♦Paragraph  3 was  added  to  Rule  112  by  amendment  made  on  the  24th 
December,  1913. 
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cases  an  adequate  statement  of  the  nature  of  the  plaintiff’s  claim, 
and  so  may  be  well  regarded  as  a statement  of  claim.  If  the  issue 
raised  by  the  defendants  is  simple,  then  the  plaintiff  may  elect 
to  go  to  trial  on  this  affidavit,  leaving  the  defendant  to  obtain 
leave  to  file  a further  defence  if  it  is  deemed  necessary — Rule 
56  (5).  When  the  plaintiff  does  not  so  elect,  the  normal  and 
proper  course  is  for  the  defendant  to  file  a defence.  Leaving  the 
affidavit  to  stand  as  a defence  (under  Rule  112  (3) ) should  be 
regarded  as  an  abnormal  state  of  affairs. 

The  result  is  that  this  motion  is  not  only  misconceived,  but  its 
success  would  not  advance  the  interest  of  either  party. 

Motion  dismissed;  costs  to  the  plaintiffs  in  the  cause  in  any 
event. 


[KELLY,  J.] 


Re  Daines  and  City  of  Toronto. 

Municipal  Corporations — Powers  of  Council — By-law  Regulating  Time  of 
Closing  of  Certain  Shops — Previous  By-law  Classifying  Shops — Factory 
Shop  and  Office  Building  Act,  R.S.O.  1914,  oh.  229,  sec.  84  (3),  (7) — Amend- 
ment to  sub-sec.  3 by  10  & 11  Geo . V.  ch.  86,  sec.  3 — Necessity  for  Petition 
or  Application — Operation  of  By-law  as  to  Persons  Affected  by  it — Powers 
of  Legislature. 

A city  by-law,  passed  in  December,  1919,  under  the  authority  of  sec.  84  (3) 
of  the  Factory  Shop  and  Office  Building  Act,  R.S.O.  1914,  ch.  229,  required 
that  grocers’  shops  and  fruit  shops  in  the  city  should  be  closed  within  certain 
hours.  By  a by-law  passed  in  June,  1919,  under  the  authority  of  sec.  84 
(7),  grocers’  shops  and  fruit  shops  were  classified  together  as  one  class  of 
shops.  By  (1920)  10  & 11  Geo.  V.  ch.  86,  sec.  3,  an  amendment  was  made 
to  sec.  84  (3),  to  the  effect  that  all  by-laws  theretofore  passed  under  its 
authority  should  after  the  30th  April,  1920,  cease  to  be  effective  in  so  far 
as  they  applied  to  the  sale  of  fresh  fruit.  Upon  a motion  to  quash  the  by- 
law of  December,  1919: — 

Held,  that  the  council  had  the  right  to  pass  it  without  a petition  or  application 
therefor. 

Re  Reddock  and  City  of  Toronto  (1900),  not  fully  reported  in  19  P.R.  247,  fol- 
lowed. 

The  Legislature  having  power  to  confer  upon  the  municipal  council  author- 
ity to  pass  the  by-law,,  and  the  council  having  kept  within  the  authority, 
the  fact  that  the  by-law  operated  severely  upon  persons  affected  by  it  was 
not  a ground  for  quashing  it. 

In  re  Smith  and  City  of  Toronto  (1860),  10  U.C.C.P.  225,  and  Re  Boylan  and 
City  of  Toronto  (1887),  15  O.R.  13,  followed. 

Regina  v.  Fiery  (1889),  17  O.R.  715,  and  Regina  v.  Levy  (1899),  30  O.R.  403, 
distinguished. 

The  amendment  made  in  1920  to  sec.  84  (3)  did  not  invalidate  the  whole  of  the 
by-law  of  June,  1919;  and  the  amendment  was  not  beyond  the  power  of 
the  Legislature. 
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An  application  by  George  E.  Daines  for  an  order  quashing  a 
by-law  of  the  City  of  Toronto. 

November  29,  1920.  The  application  was  heard  by  Kelly,  J., 
in  the  Weekly  Court,  Toronto. 

J.  M.  Ferguson , for  the  applicant. 

G.  R.  Geary , K.C.,  for  the  city  corporation. 


February  9,  1921.  Kelly,  J.: — The  applicant  asks  for  an 
order  quashing  by-law  number  8276  of  the  City  of  Toronto, 
passed  on  the  1st  December,  1919,  requiring  the  shops  of  grocers 
and  fruiters,  in  the  city  of  Toronto,  to  be  closed  within  certain 
hours. 

Several  grounds  are  relied  upon : that  the  by-law  is  ultra  vires; 
that  it  is  unreasonable,  unfair,  and  unjust;  that  it  discriminates 
between  different  persons  dealing  in  the  same  commodities; 
that  it  is  uncertain,  indefinite,  and  ambiguous;  and  that  it  is  in 
restraint  of  trade  and  creates  a monopoly. 

It  was  passed  under  the  authority  of  the  Factory  Shop  and 
Office  Building  Act,  R.S.O.  1914,  ch.  229.  The  provisions  of  that 
Act  and  the  course  of  legislation  and  of  action  by  the  city  council, 
as  they  affect  this  by-law,  are  as*follows: — 

Sub-section  3 of  sec.  84  of  ch.  229,  prior  to  the  amendment  of 
1920  hereinafter  referred  to,  provided  that  “the  council  of  a city, 
town  or  village  may  by  by-law  require  that  during  the  whole  or 
any  part  or  parts  of  the  year  all  or  any  class  or  classes  of  shops 
within  the  municipality  shall  be  closed,  and  remain  closed  on  each 
or  any  day  of  the  week  at  and  during  any  time  or  hours  between 
seven  of  the  clock  in  the  afternoon  of  any  day  and  five  of  the  clock 
in  the  forenoon  of  the  next  following  day.” 

Sub-section  (1)  defines  “shop”'  as  meaning  “a  building  or 
portion  of  a building,  booth,  stall  or  place  where  goods  are  exposed 
or  offered  for  sale  by  retail,  and  barbers’  shops;  but  not  where  the 
only  trade  or  business  carried  on  is  that  of  a licensed  hotel  or 
tavern,  victualling  house  or  refreshment  house;”  and  “closed”  as 
meaning  “not  open  for  the  serving  of  any  customer.” 

By  sub-sec.  7 of  sec.  84,  the  council  is  empowered  to  make 
regulations  by  by-law  as  to  certain  matters,  including  the  classifica- 
tion of  shops  for  the  purposes  of  that  section. 
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On  the  2nd  June,  1919,  the  city  council  passed  by-law  number 
8140,  which,  after  reciting  this  sub-sec.  7,  enacts  (clause  vii.) 
that  “for  the  purposes  of  the  said  section  84  and  of  any  by-law 
passed  under  said  section,  and  of  any  application  for  such  by-law, 
grocers’  shops  and  fruit  shops  shall  be  and  are  classified  together 
as  one  class  of  shops. 

Sub-section  3 of  sec.  84  was  amended  in  1920  by  10  & 11  Geo. 
V.  ch.  86,  sec.  3,  by  adding  at  the  end  thereof  these  words:  “All 
by-laws  heretofore  passed  under  the  authority  of  this  sub-section 
shall  on  and  after  the  3Qth  day  of  April,  1920,  cease  to  be  effective 
in  so  far  as  they  apply  to  the  sale  of  fresh  fruit,  and  all  by-laws 
hereafter  passed  under  the  provisions  of  this  sub-section  shall  not 
apply  to  the  sale  of  fresh  fruit.” 

It  was  contended  that  a petition  was  necessary  to  initiate 
the  by-law,  and  that  such  a course  is  implied  from  sub-sec.  7 of 
sec.  84.  That  is  not  the  case.  Sub-section  3 is  permissive;  it 
gives  the  council  a discretion  to  pass  a by-law  for  the  purposes 
therein  set  out;  while  sub-sec.  4 of  the  same  section  makes  it 
compulsory  upon  the  council  to  pass  such  a by-law  when  an 
application  therefor  has  been  presented  to  it,  and  the  council  is 
satisfied  that  such  application  is  signed  by  the  proper  and  requisite 
number  of  occupiers  of  shops  within  the  municipality  to  which 
such  application  relates;  and  in  the  latter  case  the  council  is  also 
empowered,  by  sub-sec.  7,  to  make  regulations  by  by-law  as  to  the 
form  of  the  application  and  as  to  the  evidence  to  be  produced 
respecting  the  proportion  of  persons  signing  the  same,  etc.  This 
part  of  sub-sec.  7 applies  to  the  procedure  under  sub-sec.  4,  and 
not  to  a case  where  the  council,  in  the  exercise  of  its  discretion, 
passes  a by-law  under  sub-sec.  3. 

The  right  of  a municipal  council  to  pass  an  early  closing  by-law, 
of  its  own  motion  and  without  a petition  or  application  such  as  is 
referred  to  in  sub- sec.  4,  came  before  the  Court  in  the  case  of  Re 
Reddock  and  City  of  Toronto  (1900),  19  P.R.  247.  The  judgment  is 
not  there  reported  in  full,  but  I have  had  the  opportunity  ol 
perusing  the  reasons  for  the  decision.  On  a consideration  of  the 
Ontario  Shop  Regulation  Act,  R.S.O.  1897,  ch.  257,  on  a motion 
to  Osier,  J.A.,  for  leave  to  appeal  from  the  judgment  of  a Divisional 
Court  dismissing  an  appeal  by  the  applicant  from  the  judgment 
of  Street,  J.,  who  refused  an  application  to  quash  a by-law  of  the 
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defendants  under  sec.  44  of  that  Act,  the  decision  was  against 
the  applicant.  Sub-sections  3 and  4 of  sec.  84  of  R.S.O.  1914,  ch, 
229,  as  they  stood  at  the  time  by-law  number  8276  was  passed, 
were  substantially  to  the  same  effect  as,  and  almost  in  the  identical 
language  of,  sub-secs.  2 and  3 of  sec.  44  of  the  Ontario  Shop 
Regulation  Act,  R.S.O.  1897,  ch.  257,  which  Mr.  Justice  Osier 
then  had  under  consideration.  That  judgment  supports  the  view 
that  valid  objection  cannot  be  taken  to  the  action  of  the  council 
in  passing  this  by-law  without  a petition  or  an  application. 

Except  as  to  what  may  be  said  of  the  effect  of  the  amendment 
made  to  sub-sec.  3 of  sec.  84  by  (1920)  10  & 11  Geo.  V.  ch.  86, 
sec.  3,  the  applicant's  other  objections  are  met  by  previous 
decisions.  It  is  not  questioned  that  the  Legislature  had  power  to 
confer  upon  the  municipal  council  authority  to  pass  these  by-laws; 
and,  if  the  council  has  kept  within  the  authority  so  conferred  upon 
it,  the  fact,  as  it  is  contended,  that  the  by-law  operates  severely 
upon  persons  affected  by  it,  is  not  necessarily  a ground  for  valid 
attack  upon  it. 

In  Re  Boylan  and  City  of  Toronto  (1887),  15  O.R.  13,  Armour, 
C.J.,  said  (p.  14):  “A  by-law  cannot  be  held  to  be  unreasonable 
or  oppressive  or  in  restraint  of  trade  if  the  power  to  pass  such  a 
by-law  is  duly  delegated  to  the  body  passing  it  by  a Legislature 
having  the  authority  to  delegate  such  a powTer,  and  if  the  body 
passing  the  by-law  has  only  done  that  which  the  delegating 
Legislature  says  expressly  it  may  do.” 

In  In  re  Smith  and  City  of  Toronto  (1860),  10  U.C.C.P.  225, 
it  was  held  that  the  Court  will  quash  a by-law  in  whole  or  in  part 
only  for  illegality;  a want  of  clearness  of  expression,  or  a difficulty 
in  construing  or  applying  its  provisions,  being  no  sufficient  ground 
to  support  an  application  to  quash  it. 

Counsel  for  the  applicant  has  referred  to  Regina  v.  Flory 
(1889),  17  O.R.  715.  In  that  case  there  was  an  attack  upon  an 
early  closing  by-law  of  the  Town  of  Amherstburg,  which  required 
shops  to  be  closed  at  7 p.m.,  excepting  Saturdays,  during  certain 
months  in  the  year,  and  declared  that  it  should  not  be  deemed 
an  infraction  of  the  by-law  for  a shopkeeper  to  supply  an  article 
after  7 o’clock  in  the  evening  to  mariners,  owners  or  others  of 
steamboats  or  vessels  calling  or  staying  at  the  Port  of  Amherstburg. 
The  by-law  was  held  bad  in  discriminating  between  different 
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classes  of  buyers  and  different  classes  of  tradesmen  and  was  held 
to  be  in  contravention  of  sub-sec.  9 of  sec.  2 of  the  Ontario  Shops 
Regulation  Act,  1888,  51  Viet.  ch.  33,  which  declared  that  a shop 
in  which  trades  of  two  or  more  classes  are  carried  on  should  be 
closed  for  the  purpose  of  all  of  such  trades  at  the  hour  at  which 
it  is  by  any  such  by-law  required  to  be  closed  for  the  purpose 
of  that  one  of  such  trades  which  is  the  principal  trade  carried  on  in 
said  shop.  It  will  be  observed  that  in  that  case  there  was  dis- 
crimination in  the  more  favourable  treatment  accorded  to  one 
class  of  buyers  than  to  others,  which  was  not  within  the  authority 
conferred  by  the  Legislature  upon  the  municipal  council.  The 
case  is  distinguishable  from  the  present  one,  and  it  was  not  affected 
by  legislation  such  as  is  found  in  10  & 11  Geo.  V.  ch.  86,  sec.  3. 
So  too  is  Regina  v.  Levy  (1899),  30  O.R.  403,  distinguishable, 
where  it  was  held  that  a statute  which  provided  tha£  the  Board  of 
Commissioners  of  Police  should  in  cities  license  and  regulate 
second-hand  stores  and  junk  stores,  did  not  authorise  a by-law 
to  the  effect  that  no  keeper  of  a second-hand  store  and  junk 
store  should  receive,  purchase,  or  exchange  any  goods,  articles 
or  things  from  any  person  who  appeared  to  be  under  the  age  of  18 
years;  and  that  such  a by-law  was  bad  as  partial  and  unequal  in 
its  operation  as  between  different  classes,  and  involving  oppressive 
or  gratuitous  interference  with  the  rights  of  those  subject  to  it 
without  reasonable  justification. 

Under  the  authority  of  sub-sec.  7 of  sec.  84  of  the  present 
revised  statute,  the  council  had  the  power  to  make  regulations 
as  to  the  classification  of  shops  for  the  purposes  of  that  section; 
and,  by  by-law  No.  8140,  it  did  classify  grocers’  shops  and  fruit 
shops  together  as  one  class. 

The  applicant  contends,  however,  that  the  1920  amendment 
(above  set  out)  to  sub-sec.  3 of  sec.  84  invalidates  the  whole 
by-law  No.  8140.  If  the  municipal  council,  without  statutory 
authority,  had  made  or  attempted  to  make  the  change  in  the 
wording  of  the  by-law  which  the  statutory  amendment  effected, 
there  might  be  some  substantial  ground  for  advancing  that 
argument.  It  is  not,  and  it  could  not  successfully  be,  contended 
that  it  was  beyond  the  power  of  the  Legislature  to  make  this 
amendment  to  sub-sec.  3.  The  modification  so  made  in  the 
operation  of  the  by-law  has  legislative  sanction  just  as  effectively 
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as  if  the  Legislature  had  expressly  delegated  to  the  council  the 
power  so  to  modify  its  operation  and  effect,  and  the  council  had 
then  done  that  which  the  Legislature  expressly  said  it  might  do. 

The  by-law  is  not,  in  my  opinion,  open  to  attack  on  the  grounds 
set  forth;  and  the  application  should  be  dismissed  with  costs. 


[ROSE,  J.] 


Smith  v.  Gurnett. 


Vendor  and  Purchaser — Lease  of  Land  with  Option  of  Purchase — Written  Accept- 
ance before  Expiration  of  Term — Tender  of  Money  before  Expiration  un- 
necessary— Contract  Formedby  Option  and  Acceptance — Subject-matter — 
Lease  of  60  Acres  with  “ Reservation ” of  Quarter-acre — Reservation  Con- 
strued as  Exception — Option  to  Purchase  “said  Lot” — Uncertainty  as  to 
Meaning — Verba  Fortius  Accipiuntur  contra  Proferentem — Application 
of  Rule — Purchaser  Requiring  Conveyance  of  whole  50  Acres — Refusal  of 
Specific  Performance — Costs. 

In  a lease  under  seal  of  a 50-acre  parcel  of  land,  described  as  “the  north-east 
quarter  of  lot  32,”  etc.,  for  one  year,  there  was  this  clause:  “The  lessor  re- 
serves the  house  and  about  one  quarter  of  an  acre  around  the  house  . . 

The  lessee  shall  have  the  option  of  buying  said  lot  at  the  expiration  of  this 
lease  for  the  sum  of  $2,100  plus  such  improvements  put  on  the  place  since 
this  date  in  cash  outlay.”  The  lease  expired  on  the  15th  October,  1920, 
and  before  that  day  the  lessor  received  notice  in  writing  from  the  lessee’s 
solicitor  that  the  lessee  had  decided  to  accept  the  option,  but  no  tender  of 
the  purchase-money  was  made  until  after  the  15th  October: — 

Held,  that  a tender  was  not  necessary,  and  that  there  was  a valid  acceptance 
of  the  offer  to  sell  or  a valid  exercise  of  the  option  to  purchase. 

Mills  v.  Haywood  (1877),  6 Ch.  D.  196,  followed. 

Lord  Ranelagh  v.  Melton  (1864),  34  L.J.  Ch.  227,  and  similar  cases,  distin- 
guished. 

Held,  also,  that,  reading  the  word  “reserves”  as  meaning  “excepts,”  the 
demised  premises  were  the  50  acres  less  the  quarter  acre  in  which  the  house 
stood,  and  the  “said  lot”  meant  the  demised  premises. 

The  rule  that,  “as  between  the  grantor  and  the  grantee,  if  the  words  of  the 
grant  are  of  doubtful  import,  that  construction  shall  be  placed  upon  them 
which  is  most  favourable  to  the  grantee,”  may  still  be  applied  in  a proper 
case,  but  it  was  not  applicable  in  the  circumstances  of  this  case. 

Barthel  v.  Scotten  (1895),  24  Can.  S.C.R.  367,  followed. 

Manchester  College  v.  Trafford  (1679),  2 Show.  K.B.  31,  89  Eng.  Rep.  774, 
considered. 

Held,  therefore,  that  the  contract  was  for  the  purchase  and  sale  of  the  50  acres, 
less  the  house  and  the  quarter  acre;  and,  the  plaintiff  (the  lessee  and  pur- 
chaser) not  desiring  to  have  specific  performance  uhless  he  was  entitled  to 
a conveyance  of  the  whole  50  acres,  his  action  was  dismissed,  but  without 
costs. 

An  action  for  specific  performance  by  the  defendant  of  an 
agreement  alleged  to  have  been  made  by  him  with  the  plaintiff 
for  the  sale  of  a farm  to  the  plaintiff. 
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The  action  was  tried  by  Rose,  J.,  without  a jury,  at  Sarnia. 

F.  W.  Willson , for  the  plaintiff. 

J.  R.  Logan , for  the  defendant. 

February  9.  Rose,  J.  :• — This  is  a purchaser’s  action  for  specific 
performance. 

By  a lease  under  seal,  dated  the  28th  August,  1919,  the  defend- 
ant leased  to  the  plaintiff  for  one  year  commencing  on  the  15th 
October,  1919,  and  ending  on  the  15th  October,  1920,  “the  north- 
east quarter  of  lot  32  in  the  2nd  concession  of  the  township  of 
Dawn,  containing  50  acres  more  or  less.”  At  the  end  of  the  lease 
is  the  following: — 

“The  lessor  reserves  the  house  and  about  one  quarter  of  an 
acre  around  the  house.  Also  the  privilege  of  using  water  from  the 
well  and  using  the  lane  for  getting  wood  from  the  bush.  The 
lessee  shall  have  the  option  of  buying  said  lot  at  the  expiration  of 
this  lease  for  the  sum  of  12,100  plus  such  improvements  put  on 
place  since  this  date  in  cash  outlay.” 

It  turned  out  that  there  was  another  tenant  in  possession  whose 
term  did  not  expire  until  the  1st  March,  1920.  The  plaintiff 
arranged  with  this  tenant  for  permission  to  do  the  autum  ploughing 
in  1919,  and  for  the  privilege  of  keeping  some  cattle  on  the  place, 
and  the  plaintiff  and  the  defendant,  through  one  Johnston,  a 
mutual  friend,  arranged  that  the  plaintiff  should  have  possession 
of  30  acres  of  the  farm  until  the  1st  March,  1921.  On  the  copy 
of  the  lease  held  by  the  plaintiff,  Johnston  wrote,  and  the  defend- 
ant, who  is  illiterate,  signed  with  his  mark,  an  endorsement  which 
it  is  difficult  to  read  but  which  Johnston  interprets  as  follows: — 

“A.  Gurnett  reserves  centre  20  acres  which  was  plowed  in 
1919,  also  the  right  to  feed  straw  on  the  place  and  pasture  up  to 
March  1921.  Gurnett  to  have  the  privilege  of  cleaning  up  the 
fallow.” 

On  the  copy  held  by  the  defendant,  Johnston  wrote,  but  no 
one  signed,  a memorandum  reading  as  follows : — 

“I,  Alec.  Gurnett,  agree  that  the  party  of  the  second  part  is 
to  remain  in  possession  of  the  lands  mentioned,  until  March 
1st,  1921,  excepting  that  20  acres,  being  the  west  20  acres  that  is 
cleared.” 

Of  course  the  meaning  of  the  endorsement  on  the  plaintiff’s 
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copy  of  the  lease  is  obscure,  and  perhaps  the  meaning  of  the 
two  endorsements  taken  together  is  obscure.  The  defendant 
admits  that  the  intention  was  that  the  plaintiff  should  have  pos- 
session of  the  30  acres  until  the  1st  March,  1921,  but  Mr.  Willson 
argues  that  the  endorsement  goes  farther  than  this,  and  has  the 
effect  of  extending  the  term  created  by  the  lease,  so  that  the  time 
for  exercising  the  option  is  any  time  prior  to  the  1st  March,  1921. 
I do  not  think  it  has  this  effect;  I think  that  its  sole  effect  is  to 
authorise  the  plaintiff,  as  compensation  for  not  having  got  pos- 
session at  the  time  when  the  lease  entitled  him  to  it,  to  retain 
possession  of  a portion  of  the  demised  premises  for  a further  time, 
and  I think  that  the  option  had  to  be  exercised  on  or  before  the 
15th  October,  1920.  However,  as  I think  the  option  was  exercised 
within  the  time  limited,  the  view  which  I take  of  the  effect  of  the 
endorsement  is  unimportant. 

On  the  13th  October,  1920,  the  plaintiffs  solicitor  wrote  and 
the  plaintiff  delivered  at  the  defendant’s  house,  and  on  the  14th 
October  the  defendant  received,  a letter  in  which  it  was  said : — 

“I  also  hereby  notify  you  that  Mr.  Smith  has  instructed  me  to 
advise  you  that  he  has  decided  to  accept  the  option  which  you 
gave  him  on  the  farm  and  the  terms  of  which  are  set  forth  in  the 
lease  which  I now  have  before  me  and  which  bears  date  the  28th 
August,  1919.  Please  let  me  know  at  once  how  you  wish  the 
sale  to  be  completed.  We  are  ready  at  any  time  within  reason 
that  you  are  prepared  to  close  the  matter  up.  Land  is  north-east 
quarter,  lot  32,  con.  2,  Dawn.” 

The  plaintiff’s  solicitor  also  wrote  on  the  same  day  and  sent 
by  registered  mail  a letter  addressed  to  the  defendant  in  which 
he  said : — 

“My  client  has  decided  to  accept  the  option  now  and  this 
is  a notice  to  you  that  he  does  accept  the  option  and  wishes  to 
carry  out  the  purchase  of  the  farm  in  accordance  with  the  terms 
set  forth  in  the  lease.” 

It  is  said  by  the  defendant,  and  seems  to  be  admitted,  that 

he  did  not  receive  this  letter  until  the  19th.  However,  the  evi- 

. 

dence  of  the  receipt  seems  to  be  unimportant,  as  the  other  letter 
of  the  same  date  and  to  the  same  effect  was  admittedly  received 
on  the  14th.  No  tender  of  any  money  was  made  until  after  the 
15th  October. 
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The  defendant  paid  no  attention  to  the  letters  from  the  plain- 
tiff's solicitor,  and  a writ  was  issued  on  the  30th  October,  1920. 
On  the  3rd  November,  1920,  the  defendant’s  solicitor  wrote  to  the 
plaintiff’s  solicitor  saying  that,  in  his  opinion,  the  plaintiff  had 
no  case  for  specific  performance,  but  that  the  defendant  appeared 
to  be  willing  to  let  the  plaintiff  have  the  land  upon  condition  that 
the  plaintiff  would  pay  the  costs  of  the  action  down  to  that  time. 
The  plaintiff’s  solicitor  answered  on  the  same  day  saying: — 

“I  feel  . . . that  if  it  is  only  a matter  of  our  paying 

our  own  costs  as  your  letter  indicates,  it  would  be  better  to  accept 
your  offer  and  I shall  advise  my  client  to  do  that.” 

And  on  the  5th  November  he  wrote  saying/ — 

“In  order  that  there  may  be  no  misunderstanding  as  to  the 
terms,  I would  say  that  . . . Smith  will  pay  his  own  costs 

and  Gurnett  will  have  to  pay  any  costs  he  has  incurred  or  will 
incur  with  you.” 

On  the  same  day,  the  5th  November,  1920,  the  defendant’s 
solicitor  wrote  to  the  plaintiff’s  solicitor  that  the  defendant  had 
instructed  him  to  withdraw  his  offer.  The  letter  of  the  plaintiff’s 
solicitor  of  the  5th  November  was  posted  about  noon  on  the  day 
of  its  date,  and  the  letter  of  the  defendant’s  solicitor  withdrawing 
the  offer  was  delivered  at  the  office  of  the  plaintiff’s  solicitor  two 
or  three  hours  later.  The  exact  time  of  the  mailing  and  the 
delivery  of  these  two  letters  respectively  is,  however,  unimportant, 
for  the  letter  from  the  plaintiff’s  solicitor  is  not  an  acceptance  of 
the  offer  made  by  the  defendant’s  solicitor;  the  offer  was  to  convey 
if  the  plaintiff  would  pay  all  the  costs;  the  purported  acceptance 
was  of  an  offer  to  convey  if  the  plaintiff  would  pay  his  own  costs. 

Mr.  Logan  argues  that  the  option  was  not  validly  exercised 
because  the  money  was  not  tendered  on  or  before  the  15th  October, 
With  this  argument  I do  not  agree.  The  cases  upon  which  Mr. 
Logan  relies — Lord  Ranelagh  v.  Melton  (1864),  34  L.J.  Ch.  227. 
Miller  v.  Allen  (1912),  4 O.W.N.  346,  7 D.L.R.  438,  Cushing  v. 
Knight  (1912),  46  Can.  S.C.R.  555,  6 D.L.R.  820,  Shafer  v.  Ross 
(1914),  7 O.W.N.  81 — and  similar  cases  such  as  Weston  v.  Collins 
(1865),  34  L.J.  Ch.  353,  are  all  cases  in  which  the  option,  either 
by  reference  to  a cash  payment  or  otherwise,  itself  made  payment 
of  the  purchase-money  a condition  precedent  to  the  creation  of  a 
binding  contract  of  sale:  whereas  the  option  in  this  case  does  not 
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purport  to  make  the  payment  of  the  money  a condition.  To  say 
simply,  “I  give  you  an  option  to  buy  at  such  a price”  is  in  effect 
to  say,  “I  offer  to  sell  to  you  at  such  a price,”  and  an  option  or 
an  offer  so  worded  is  exercised  or  accepted  when  the  person  to  whom 
it  is  addressed  says,  “I  exercise  my  option’7  or  “I  accept  your  offer’* 
as  the  case  may  be.  If  authority  is  needed  for  this  statement  it 
can  be  found  in  Mills  v.  Haywood  (1877),  6 Ch.D.  196,  where  the 
option  was,  “Mr.  Mills  to  have  the  option  at  any  time  during  the 
said  term  to  purchase  the  above  premises  for  £3,500,  and  such 
an  amount  as  Mr.  Austin  shall  pay  for  law  and  other  expenses.” 
The  Court  said  that  this  clause  did  not  make  payment  of  the 
purchase-money  a condition  precedent  to  the  existence  of  the 
contract.  I think,  then,  that  in  the  letter  of  the  14th  October, 
1920,  there  was  a valid  acceptance  of  the  offer  to  sell  or  a valid 
exercise  of  the  option  to  purchase,  whichever  way  it  is  expressed. 

There  is  in  Tilton  v.  Sterling  Coal  and  Coke  Co.  (1904),  77 
Pac.  Repr.  758,  a discussion  of  the  meaning  of  the  expression 
“at  the  expiration  of”  the  term. 

The  chief  difficulty  in  this  case  seems  to  me  to  be  in  determining 
what  property  the  defendant  offered  to  sell.  The  lease  is  a lease 
of  the  north-east  quarter  of  lot  32,  but  the  lessor  “reserves”  the 
house  and  a quarter  of  an  acre  around  it.  The  option  given  is  an 
option  to  buy  “said  lot.”  “Reserves”  was  not  the  right  word 
to  use  to  effect  what  clearly  was  the  intention  as  regards  the 
house.  (See  South  Eastern  R.W.  Co.  v.  Associated  Portland 
Cement  Manufacturers,  [1910]  1 Ch.  12.)  But  there  is  some 
authority  in  Co.  Litt.  143a.  for  reading  a “reservation”  as  an 
“exception”  where  the  context  requires  it,  although  in  Doe  d. 
Douglas  v.  Lock  (1835),  2 A.  & E.  705,  at  pp.  745,  746,  some  doubt 
seems  to  be  cast  upon  the  accuracy  of  Lord  Coke’s  statement: 
see  Halsbury’s  Laws  of  England,  vol.  18,  pp.  427,  428.  If  it  is 
permissible  to  read  the  word  “reserves”  as  meaning  “excepts,” 
it  seems  to  me  that  must  be  done  in  this  case.  If  it  is  done,  the 
demised  premises  are  the  50  acres  less  the  quarter  acre  in  . which 
the  house  stands.  And  if  the  “said  lot”  means  “the  demised 
premises,”  the  offer  to  sell  was  an  offer  to  sell  the  50  acres  less  the 
quarter  acre. 

If  the  words  “the  said  lot”  are  given  their  grammatical  con- 
struction, they  mean  “lot  32.”  That,  however,  cannot  be  their 
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real  meaning,  and  the  question  is  whether  the  real  meaning  can 
be  ascertained,  or  whether  the  words  are  too  vague  to  be  taken  as 
the  basis  of  a contract  which  can  be  specifically  enforced.  Can 
it  be  said  either  that  the  words  certainly  mean,  “the  said  north- 
east quarter  of  the  said  lot  32,”  or  that  the  word  “lot”  was  used 
as  descriptive  of  the  land  of  which  the  plaintiff  was  to  be  in  pos- 
session under  the  lease,  i.e.,  that  it  was  used  as  meaning  “the 
demised  premises?”  It  is  not  unusual  for  persons  to  speak  of 
buying  or  selling  “a  house  and  lot.”  Here  the  house  and  the 
farm  lands  were  to  be  separately  enjoyed  during  the  term  of  the 
lease;  was  it  the  intention  that  they  should  be  owned  separately 
after  the  term  came  to  an  end  if  the  plaintiff  exercised  his  option 
and  bought  the  “lot?”  It  is  not  suggested  by  counsel  that  there 
is  anything  other  than  the  lease  itself  which  indicates  that  the 
intention  was  the  one  thing  or  the  other,  and  nothing  occurs  to 
me  as  a circumstance  to  be  considered,  unless  it  is  the  fact  that  the 
thing  which  one  would  expect  a tenant  to  be  given  an  option 
to  buy  would  be  the  demised  premises;  and  I do  not  think  that 
I know  what  the  defendant  offered  to  sell,  or  what  the  option 
means. 

At  first,  I was  inclined  to  think  that  resort  might  be  had  to  the 
rule  that,  “as  between  the  grantor  and  grantee  ...  if  the 
words  of  the  grant  . . . are  of  doubtful  import,  that  con- 

struction shall  be  placed  upon  them  which  is  most  favourable  to 
the  grantee,”  which  is  Broom’s  paraphrase  of  the  maxim,  verba 
fortius  accipiuntur  contra  proferentem:  Broom’s  Legal  Maxims, 
8th  ed.,  p.  454.  This  rule,  notwithstanding  the  observations 
made  upon  it  by  Jessel,  M.R.,  in  Taylor  v.  Corporation  of  St. 
Helens  (1877),  6 Ch.D.  264,  seems  to  be  still  applied  in  a proper 
case:  see  Neill  v.  Duke  of  Devonshire  (1882),  8 App.  Cas.  135, 
at  p.  149;  Halsbury’s  Laws  of  England,  vol.  10,  art.  778;  Pollock 
on  Contract,  8th  ed^,  pp.  271,  272;  Wright  v.  Jackson  (1886), 
10  O.R.  470,  at  p.  474;  but  compare  Corbett  v.  Harper  (1884), 
5 O.R.  93,  at  p.  95.  However,  I have  not  been  able  to  find,  even 
in  the  earlier  cases,  an  application  of  the  rule  in  circumstances 
very  closely  resembling  those  of  the  present  case.  It  was  applied 
in  Manchester  College  v.  Trafford  (1679),  2 Show.  K.B.  31  (89 
Eng.  Rep.  774),  where  a lessor  had  covenanted  to  grant  successive 
renewals  for  terms  of  21  years,  until  99  years  should  be  complete 
20 — 49  o.l.r 
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and  ended,  and  the  words  of  the  covenant  might  mean  either 
that  the  99  years  should  be  computed  from  the  commencement  of 
the  original  term  or  that  they  should  run  from  the  commencement 
of  the  first  renewal;  and  the  Court,  construing  the  words  against 
the  lessor,  held  the  years  to  run  from  the  later  date.  And  in 
Doe  d.  Webb  v.  Dixon  (1807),  9 East  15,  where  the  habendum 
was  for  14  or  7 years,  it  was  held  that  the  lessor,  against  whom 
the  words  were  to  be  construed,  could  not  determine  the  lease 
at  the  end  of  the  7 years.  The  case  last  cited  is,  however,  dis- 
tinguishable; it  seems  to  belong  to  the  class  of  cases  mentioned 
by  Strong,  C.J.,  in  Barthel  v.  Scotten  (1895),  24  Can.  S.C.R.  367, 
at  p.  375,  in  which  the  grantor  is  presumed  to  leave  to  the  grantee 
the  choice  between  two  alternative  grants.  Manchester  College 
v.  Trafford  seems  to  be  more  nearly  in  point;  there  does  not 
seem  to  be  much  difference  in  principle  between  construing  against 
the  covenantor  a covenant  by  which  he  binds  himself  to  grant 
renewals  which  will  be  of  longer  or  shorter  duration  according 
as  his  words  are  read  in  one  way  or  in  another,  and  construing 
against  a grantor  a covenant  to  convey  land  of  which  the  area 
will  be  greater  or  less  according  to  the  construction  put  upon  the 
language.  But  Barthel  v.  Scotten  seems  to  me  to  be  a clear  and 
binding  authority  against  applying  the  rule  in  the  present  case, 
and  it  may  be  that  if  Manchester  College  v.  Trafford  had  to  be 
decided  now  it  would  not  be  decided  as  it  was  in  1679.  In  Barthel 
v.  Scotten  the  Court  had  to  find  what  passed  under  a grant  of  a 
strip  of  land  208  feet  in  width,  from  north  to  south,  described 
as  being  part  of.  a certain  lot  number  43,  and  as  commencing  at  a 
point  “in  the  southerly  limit  of  said  lot  43,  at  a distance  of  20  feet 
from  the  water’s  edge  of  the  Detroit  river,”  and  running  westerly 
600  feet  more  or  less  to  the  channel  bank.  The  plaintiff,  who 
claimed  through  the  grantee,  contended  that  the  point  of  com- 
mencement was  20  feet  measured  easterly  i.e.,  landward)  from 
the  water’s  edge,  while  the  defendant,  whose  title  was  derived 
through  a later  grant  from  the  same  grantor,  claimed  that  the 
point  was  20  feet  measured  westerly  from  the  water’s  edge  (i.e., 
that  the  whole  of  the  land  granted  was  under  the  water) . Lot  43 
was  described  in  the  original  grant  from  the  Crown  as  bounded 
on  the  west  by  the  water’s  edge,  and  the  Court  of  Appeal  held 
(Scotten  v.  Barthel  (1894),  21  A.R.  569),  that,  as  the  point  of 
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commencement  was  described  in  the  deed  in  question  as  a point 
in  the  southerly  limit  of  lot  43,  it  must  be  taken  to  be  a point 
east  of  the  water’s  edge.  The  Supreme  Court  reversed  this 
decision,  holding,  for  various  reasons,  that  the  deed  could  not  be 
construed  as  the  Court  of  Appeal  had  construed  it;  and  one  of 
these  reasons  was  (as  appears  by  the  judgment  of  the  Chief 
Justice,  concurred  in  by  Taschereau  and  Sedgewick,  JJ.),  that  the 
rule  in  question  had  no  application.  That  case  appears  to  me 
to  be  as  nearly  as  possible  like  this  case.  In  it,  if  the  deed  was 
to  be  construed  against  the  grantor,  the  strip  of  land  granted 
would  be  40  feet  longer  than  it  would  be  if  the  other  construction 
was  adopted;  just  as,  in  this  case,  if  the  option  is  construed  against 
the  lessor,  the  50  acres  will  pass,  whereas,  if  the  other  construction 
is  adopted,  the  lessee  will  take  (if  he  exercises  his  option)  the 
50  acres  less  the  house  and  the  quarter  of  an  acre  surrounding  it. 
The  Chief  Justice  said  (24  Can.  S.C.R.  at  pp.  374,  375) : — 

1 However  that  rule  of  interpretation  may  be  applied  to  deter- 
mine the  meaning  of  particular  words  or  expressions,  I can  find 
no  instance  of  its  being  used  to  determine  the  meaning  of  the 
parties  where  the  words  in  which  they  have  expressed  themselves 
have  left  that  meaning  in  equilibrio  as  to  the  subject-matter  of  a 
conveyance.  In  short  the  deed  must  be  construed  according 
to  the  intention  of  the  parties,  and  judging  from  the  language 
they  have  used  they  have  left  the  point  in  dispute  undetermined, 
and  the  Court  cannot  on  any  arbitrary  principle  determine  it  one 
way  rather  than  another.” 

Then  he  quoted  the  remarks  made  by  Jessel,  M.R.,  in  Taylor 
v.  Corporation  of  St.  Helens,  already  referred  to,  and  proceeded: — 

“Then  can  it  be  said  that  this  is  a case  of  an  uncertainty  of 
description  to  be  determined  by  the  election  of  the  grantee? 

“This  principle  is  applied  to  determine  the  ambiguity  where  a 
description  applies  equally  to  different  subjects,  as  where  there 
is  a grant  of  10  acres  of  land  part  of  lot  A,  or  a grant  of  one  of  the 
grantor’s  four  horses.  In  such  a case  the  grantor  is  presumed  to 
leave  the  selection  to  the  choice  of  the  grantee.  But  this  is  not 
the  case  here;  the  question  is  whether  a larger  or  a smaller  piece 
of  land  was  intended  to  be  conveyed.  The  grantor  meant  either 
the  one  or  the  other,  which,  he  has,  it  is  true,  left  uncertain,  and 
it  would  be  to  do  violence  to  his  intention  if  we  were  to  hold  that 
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the  grantee  should  have  a right  of  election.  The  doctrine  has 
no  application  to  a case  like  that  now  before  us,  where  it  is  manifest 
that  the  grantor  intended,  not  that  there  should  be  one  or  the  other 
of  two  alternative  points  of  commencement  either  of  which 
the  grantee  might  adopt,  but  one  point  only,  though  that  has  not 
been  properly  ascertained.” 

The  only  distinction  that  I can  draw  between  the  case  dis- 
cussed by  the  learned  Chief  Justice  and  this  case  is  that  what  the 
Supreme  Court  had  to  deal  with  was  a grant,  whereas  what  is  in 
question  here  is  an  agreement  to  sell;  but  that  distinction  does 
not  help  the  plaintiff,  for  the  reason  for  applying  the  rule  in  the 
case  of  a grant  seems  to  be  at  least  as  strong  as  the  reason  for 
applying  it  in  a casje  in  which  the  question  is  whether  there  is  a 
contract  definite  enough  to  be  specifically  enforced.  The  plaintiff 
here  does  not  desire  to  have  specific  performance  unless  he  is 
entitled  to  a conveyance  of  the  whole  50  acres,  and  he  cannot  have 
that  conveyance  unless  he  can  shew  a contract  clearly  entitling 
him  to  it.  In  my  opinion,  he  does  not  shew  such  a contract,  and 
his  action  fails. 

While  the  objection  to  which  effect  is  given  is  covered  by  the 
general  denial,  in  paragraph  3 of  the  statement  of  defence,  that 
there  was  an  agreement  for  the  sale  of  the  lands  described  in  the 
lease,  it  was  not  specifically  pleaded;  and,  when  I called  attention 
to  it,  Mr.  Logan,  while  not  formally  waiving  it,  said  that,  in  his 
own  opinion,  the  words  of  the  option  would  cover  the  whole 
50  acres.  Therefore,  although  I think  that,  because  the  plaintiff 
has  not  proved  his  contract,  I am  bound  to  refuse  specific  per- 
formance, I make  no  order  as  to  costs. 
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Parlov  v.  Lozina  and  Raolovich. 


Motor  Vehicles  Act — Collision  of  Motor  Vehicle  with  Street  Car — Injury  to 
Passenger  in  Motor  Vehicle — Non-paying  Guest  of  Driver — Negligence  of 
Driver — Want  of  Ordinary  and  Reasonable  Care — Breach  of  Contract  to 
Carry  Safely — Vehicle  Driven  by  one  of  two  Co-owners — Liability  of  both — 
Secs.  11  and  19  of  Act. 

The  judgment  of  Middleton,  J.,  47  O.L.R.  376,  was  affirmed  as  to  the  li- 
ability of  L.,  one  of  the  two  co-owners  and  the  driver  of  a motor  vehicle, 
in  which  the  plaintiff,  who  was  injured,  was  a non-paying  passenger  at  the 
time  of  its  collision  with  a street  car,  the  collision  being  caused  by  the 
negligence  of  L. 

The  appellate  Court  (consisting  of  four  Judges)  was  divided  in  opinion  as 
to  the  liability  of  R.,  the  co-owner  of  the  motor  vehicle. 

Sections  11  and  19  of  the  Motor  Vehicles  Act,  R.S.O.  1914,  ch.  207,  considered 
and  the  decided  cases  reviewed. 

An  appeal  by  the  defendants  from  the  judgment  of  Middleton, 
J.,  47  O.L.R.  376. 

November  9,  1920.  The  appeal  was  heard  by  Meredith, 
C.J.O.,  Magee,  Hodgins,  and  Ferguson,  JJ.A. 

R.  T.  Harding , for  the  appellants,  argued  that,  as  the  learned 
trial  Judge  had  found  that  the  passenger  had  paid  no  fare,  seo.  19 
of  the  Motor  Vehicles  Act,  R.S.O.  1914,  ch.  207,  did  not  apply, 
and  the  co-owner  Raolovich  was  not  liable.  The  co-owner,  not 
being  a party  to  the  contract,  if  there  was  a contract,  was  not  in 
any  event  liable:  see  Gray  v.  Peterborough  Radial  R.W.  Co.  (1920), 
47  O.L.R.  540,  54  D.L.R.  236,  and  Cillis  v.  Oakley  (1914),  31 
O.L.R.  603,  at  pp.  605,  606,  20  D.L.R.  550.  The  Motor  Vehicles 
Act  is  intended  to  have  application  only  to  pedestrians  and  other 
vehicles,  and  has  no  application  to  a passenger  in  the  offending 
car:  hence  this  case  falls  within  the  authority  of  Harris  v.  Perry 
& Co.,  [1903]  2 K.B.  219;  Nightingale  v.  Union  Colliery  Co.  (1904), 
35  Can.  S.C.R.  65;  and  Moffatt  v.  Bateman  (1869),  L.R.  3 P.C.  115. 

T.  P.  Galt , K.C.,  for  the  plaintiff,  respondent.  The  learned 
trial  Judge  quoted  the  language  used  in  Lygo  v.  Newbold  (1854), 
9 Ex.  302,  that  where  a person  was  invited  to  ride  in  a 
vehicle  and  the  driver  was  negligent  and  the  passenger  was 
hurt,  the  driver  would  be  liable.  The  expression  ‘gross  neg- 
ligence” was  not  used  in  that  case,  and  hence  was  not  used  by 
the  trial  Judge,  but  the  evidence  in  this  case  is  of  gross  negligence 
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on  the  part  of  the  driver.  Section  11,  sub-sec.  2,  of  the  Motor 
Vehicles  Act  makes  the  driver  liable,  and  the  co-owner  is  liable 
under  sec.  19:  Gray  v.  Peterborough  Radial  R.W.  Co.,  supra. 

Harding,  in  reply,  pointed  out  that  in  sec.  11,  sub-sec.  2,  the 
phrase  “dangerous  to  the  public’’  is  used,  and  that  in  sec.  23 
“on  a highway”  is  used,  and  that  the  intention  of  the  Act,  as 
shewn  in  these  sections,  is  that  it  shall  apply  only  to  pedestrians 
and  other  vehicles,  not  to  passengers  in  the  culprit  car. 


February  18,  1921.  Hodgins,  J.A.: — I agree  with  the  judg- 
ment appealed  from  in  so  far  as  it  awards  the  plaintiff  damages 
for  injuries  against  the  defendant  Lozina.  As  to  the  defendant 
Raolovich  I am  of  opinion  that  he  must  be  held  liable  as  well. 
The  evidence  as  to  the  nature  of  the  ownership  of  the  car  in  ques- 
tion is  very  slight,  and  only  amounts  to  this,  that  these  two 
defendants  bought  the  car  together,  each  contributing  one-half 
of  the  purchase-money. 

Williams,  in  his  Law  of  Personal  Property,  17th  ed.,  p.  451, 
says:  “The  four  unities  of  possession,  interest,  title,  and  time, 
which  characterise  a joint  tenancy  of  real  estate,  apply  also  to  a 
joint  ownership  of  chattels  ...  If  personal  property, 
whether  in  possession  or  in  action,  be  given  to  A.  and  B.  simply, 
they  will  be  joint  owners,  having  equal  rights,  as  between  them- 
selves, during  the  joint  ownership,  and  being,  with  respect  to  all 
other  persons  than  themselves,  in  the  position  of  one  single 
owner.” 

Goodeve  on  Personal  Property,  5th  ed.,  p.  9,  says:  “Personal 
property  may  be  owned  by  several  jointly,  or  in  common,  or  it 
may  be  owned  by  one  in  severalty,  in  the  same  manner  as  real 
property.” 

Blackstone,  book  II.,  p.  399,  says:  “If  a horse,  or  other 
personal  chattel,  be  given  to  two  or  more,  absolutely,  they  are 
joint  tenants  thereof  ...  if  the  jointure  be  severed,  as  by 
either  of  them  selling  his  share,  the  vendee  and  the  remaining 
part-owner  shall  be  tenants  in  common.” 

The  ownership  of  the  defendants  is  a joint  tenancy,  and  there 
does  not  seem  to  be  any  doubt  that  each  is  an  owner,  albeit  a joint 
owner. 

The  Motor  Vehicles  Act,  R.S.O.  1914,  ch.  207,  sec.  19,  amended 
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in  1917  by  7 Geo.  V.  ch.  49,  sec.  14,  and  in  1918  by  8 Geo.  V.  ch.  37 
sec.  8,  reads  as  follows:  “The  owner  of  a motor  vehicle  shall  be 
responsible  for  any  violation  of  this  Act  or  of  any  regulation 
prescribed  by  the  Lieutenant-Governor  in  Council,  unless  at  the 
time  of  such  violation  the  motor  vehicle  was  in  the  possession 
of  some  person  other  than  the  owner  without  his  consent,  express 
or  implied,  not  being  a person  in  the  employ  of  the  owner,  and  the 
driver  of  a motor  vehicle  not  being  the  owner  shall  also  be  respon- 
sible for  any  such  violation.” 

There  is  no  suggestion  that  Lozina  had  not  the  consent  of 
his  co-owner,  express  or  implied,  to  use  the  car.  Nor  was  the 
car  in  the  possession  of  any  person  other  than  the  owner  of  it. 
Raolovich  says  that  they  bought  the  car  for  their  own  use  in  their 
spare  time.  I am  quite  unable  to  see  why  the  words  of  the  statute 
should  not  be  operative,  making  the  owner  or  owners  of  a car, 
if  they  properly  come  within  that  description,  liable  notwith- 
standing that  the  one  who  was  absent  at  the  time  at  which  liability 
arises  is  a joint  owner.  No  one  is  compelled  to  become  a co-owner, 
and  if  he  does  so  it  is  because  he  has  voluntarily  chosen  to  occupy 
that  position.  He  may,  of  course,  find  himself  in  many  an  awk- 
ward situation  if  his  co-owner  is  disposed  to  exercise  his  full  rights 
and  does  so,  and  this  is  such  a situation.  The  Courts,  however, 
do  not  extend  anything  beyond  sympathy  for  the  position  which 
a co-owner  occupies,  and  apply  the  law  with  regard  to  well- 
established  principles. 

Bliss,  J.,  in  a Nova  Beotia  case  of  Freeman  v.  Morton  ( circa 
1856),  3 N.S.R.  (2  Thomson)  340,  at  p.  347,  quotes  some  excellent, 
though  very  old,  advice,  to  complaining  owners  in  common,  which 
might  well  be  observed  by  joint  owners:  “if  two  be  possessed  of 
chattels  personal  in  common,  as  of  a horse,  an  ox,  or  a cow,  and 
if  the  one  takes  the  whole  to  himself  out  of  the  possession  of  the 
other,  the  latter  hath  no  other  remedy  but  to  take  this  from  him 
who  hath  done  to  him  the  wrong,  to  occupy  in  common  and  when 
he  can  see  his  time.” 

The  statute  was  evidently  intended  to  enable  recovery  to  be 
had  against  the  person  or  persons  who  owns  or  own  the  car,  so 
that  persons  who  are  injured  by  it  may  not  be  defeated  of  their 
rights  by  finding  that  their  only  remedy  is  against  the  driver, 


App.  Div. 
1921 


Parlov 

v. 

Lozina 

and 

Kaolqvich. 


Hodgins,  J.A. 


302 


ONTARIO  LAW  REPORTS. 


[VOL. 


App.  Div. 
1921 


Parlov 

V. 

Lozina 

AND 

Raolovich. 


Hodgins,  J.A. 


who  may  have  no  substantial  interest  either  in  the  car  or  in 
anything  else.  Why  should  a co-owner  not  be  liable?  He  has 
all  the  rights  of  an  owner,  and  why_not  the  liabilities? 

It  is  true  the  word  “owner”  is  a word  of  flexible  meaning,  as 
is  said  in  the  case  of  Wynne  v.  Dolby  (1913),  30  O.L.R.  67,  16 
D.L.R.  710.  In  that  case  the  word  “owner”  was  extended,  and 
properly  so,  to  cover  a person  who  had  contracted  to  buy  a motor 
car,  although  the  title  had  not  passed  to  him.  Far  from  cir- 
cumscribing the  word  “owner,”  it  extended  it,  and  can  therefore 
form  no  authority  for  holding  that  this  defendant  is  not  included 
in  that  term. 

For  these  reasons,  I think  the  appeal  of  both  defendants 
should  be  dismissed  with  costs. 


Meredith,  C.J.O. : — I agree  with  the  reasons  for  judgment  of 
my  brother  Hodgins. 

Nothing  that  was  decided  in  Wynne  v.  Dolby  is  inconsistent  with 
my  learned  brother’s  conclusion;  as  in  all  other  cases,  the  reasons 
for  judgment  in  that  case  must  be  read  in  the  light  of  the  facts  of 
the  case.  What  was  there  sought  by  the  plaintiff  was  to  fix  the 
liability  which  the  statute  creates  on  a defendant  who,  though 
technically  the  owner  of  the  motor  vehicle,  had  neither  the  domi- 
nion over  nor  the  possession  of  it. 

In  the  case  at  bar,  the  defendants  were  joint  owners  of  the 
motor  vehicle,  and  each  of  them  was  in  law  in  possession  of  the 
whole  and  of  the  half  of  it,  which  means  that  each  had  access  to  and 
control  over  every  part  of  it,  and  each  had  possession  of  it  in  the 
sense  of  detention  of  the  whole,  though  he  exercised  that  control 
not  on  behalf  of  himself  alone  but  partly  on  behalf  of  himself  in 
respect  of  his  own  share  and  partly  as  the  representative  of  his 
co-owner  in  respect  of  his  co-owner’s  share:  Markby’s  Elements 
of  Law,  5th  ed.,  sec.  399,  p.  203. 

The  question  whether  an  action  lies  against  a person  who, 
under  sec.  19  of  the  principal  Act,  is  made  responsible  for  any 
violation  of  the  Act  or  of  the  regulations  made  under  it,  or  the 
liability  is  limited  to  the  penalties  imposed  by  the  Act,  was  con- 
sidered by  my  brother  Orde  in  Gray  v.  Peterborough  Radial  R.W. 
Co.,  47  O.L.R.  540,  54  D.L.R.  236,  and  he  came  to  the  conclusion 
that  sec.  19  renders  the  owner  liable  to  an  action  as  well  as  to  the 
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penalties  imposed  by  the  Act.  I see  no  reason  for  differing  from 
that  conclusion. 

Looking  at  the  purview  of  the  Act,  and  that  is  what  is  to  be 
looked  at  for  the  solution  of  the  question,  my  view  is  that  secs. 
11  and  19  were  passed  for  the  protection  of  the  public,  and  that 
an  action  therefore  lies;  if  it  had  been  intended  to  confine  the 
liability  to  the  penalty,  different  language  would,  I think,  have 
been  used.  The  provision  of  sec.  19  is  that  the  owner  “shall  be 
responsible  for  any  violation,”  and  not  “shall  be  liable  for  the 
penalties  provided  by  the  Act,”  which  would  be  the  more  apt 
expression  if  it  was  intended  to  limit  the  liability  as  suggested. 

Lozina  undoubtedly  violated  sec.  11;  and,  if  his  co-defendant 
was  an  owner  of  the  motor  vehicle  within  the  meaning  of  sec.  19, 
he  is  responsible  for  that  violation,  and  therefore  responsible  to 
the  extent  to  which  Lozina  is  responsible. 

The  respondent  is  entitled  to  treat  the  injury  caused  to  him 
by  Lozina’s  negligent  act  as  a wrong  done  to  him;  and  for  that 
wrong,  it  being  the  result  of  a violation  of  sec.  1R  the  other  defend- 
ant— being,  as  I have  concluded,  the  owner  of  the  motor  vehicle 
within  the  meaning  of  sec.  19 — is  responsible. 

Magee,  J.A.: — The  defendants  Lozina  and  Raolovich  were 
joint  owners  of  a motor  car,  and  the  plaintiff,  having  while  being 
driven  in  it  by  Lozina  been  injured  in  a collision  with  a street  car 
through  Lozina’s  want  of  due  care,  sues  both  Lozina  and  Raolovich. 

The  plaintiff  alleged  that  he  was  being  driven  by  Lozina  for 
hire,  having  paid  Lozina  a small  sum,  but  this  was  not  believed  by 
the  learned  trial  Judge,  who  has  found  that  he  was  being  gratuitous- 
ly carried  or  was  a guest  of  Lozina.  If  he  had  been  believed, 
there  would  have  been  a contract,  and  his  action  would  have 
been  based  on  contract,  and  not,  as  in  the  case  of  a mere  pedestrian 
or  occupant  of  another  vehicle,  based  on  tort  for  negligence. 
He  was  not  believed,  but  none  the  less  the  transaction  was  a 
contract,  in  which  Lozina  undertook  perhaps  a somewhat  less 
degree  of  care  than  if  he  had  been  paid,  but  for  which  the  plaintiff 
gave  the  consideration  of  entrusting  himself  to  his  keeping  for 
the  time  being:  see  Moffatt  v.  Bateman , L.R.  3 P.C.  115,  where 
the  action  was  on  a contract,  but  was  dismissed  because  no  negli- 
gence was  shewn;  and  see  Nightingale  v.  Union  Colliery  Co., 
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35  Can.  S.C.R.  65;  Coughlin  v.  Gillison,  [1899]  1 Q.B.  145;  and 
Brown  v.  Boorman  (1844),  11  Cl.  & F.  1,  affirming  the  judgment 
of  the  Exchequer  Chamber  in  Boorman  v.  Brown  (1842),  3 Q.B. 
525;  just  as  a gratuitous  bailee  undertakes  a degree  of  care  for  the 
consideration  of  being  entrusted  with  the  goods. 

Now  in  making  that  contract  Lozina  could  not  in  any  way  bind 
his  co-owner.  Co-owners  or  joint  owners,  whether  joint  tenants, 
tenants  in  common,  or  partners,  may  or  may  not  be  agents  for 
each  other;  but  unless  specially  authorised,  expressly  or  impliedly, 
cannot  contract  for  each  other  unless  they  are  partners.  There 
is  here  no  ground  for  holding  that  these  defendants  were  partners, 
and  no  evidence  to  warrant  a finding  that  either  was  the  agent 
for  the  other — or  that  Lozina  was  in  any  way  in  the  service  or 
employment  of  Raolovich.  In  using  the  motor  car  Lozina  was 
simply  exercising  his  right  as  an  independent  part-owner,  just  as 
Raolovich  in  his  turn  could  do  whenever  he  might  get  the  oppor- 
tunity. 

Then,  having  that  contract  with  Lozina,  with  which  Raolovich 
had  no  connection  and  was  not  thought  by  the  plaintiff  or  any 
one  else  to  have  any  connection,  the  plaintiff  set  out  with  Lozina 
on  their  journey.  Lozina  did  not  perform  his  contract  of  taking 
care  and  the  plaintiff  was  injured.  Why  should  Raolovich  be 
liable?  Even  against  Lozina  the  plaintiff  could  not,  by  bringing 
his  action  for  negligence,  in  form  for  a tort,  instead  of  on  contract, 
increase  his  rights — “the  principle  deducible  from  the  authorities 
being  that  a man  cannot  by  merely  changing  the  form  of  action 
entitle  himself  to  recover  damages  greater  than  the  amount  to 
which  he  is  in  law  entitled,  according  to  the  true  facts  of  the  case 
and  the  real  nature  of  the  transaction Chinery  v.  Vial  (1860), 
5 H.  & N.  288,  295. 

In  Bigelow  v.  Powers  (1911),  25  O.L.R.  28,  where  the  plaintiff’s 
barn  was  negligently  burned  by  sparks  from  the  defective  thresh- 
ing engine  of  the  defendant  syndicate,  of  which  the  plaintiff  was 
a member,  the  Court  of  Appeal  held  that  the  right  to  recover  was 
based  on  contract  and  not  on  tort,  in  which  as  a joint  tort-feasor 
the  plaintiff  might  have  no  rights.  So  here  the  right  against 
Lozina  is  really  based  on  contract.  See  Maclenan  v.  Segar,  [1917] 
2 K.B.  325;  Brown  v.  Boorman , ante;  Moffatt  v.  Bateman,  ante; 
and  Pollock  on  Torts,  11th  ed.,  pp.  543,  544. 
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Apart  from  the  Motor  Vehicles  Act,  the  plaintiff  has  not  shewn 
any  rights  against  Raolovich,  and  it  is  only  upon  that  Act  that 
the  latter,  has  had  judgment  awarded  against  him.  That  Act, 
in  sub-sec.  2 of  sec.  11,  declares  tjiat  any  one  who  drives  a motor 
vehicle  on  a highway  recklessly  or  negligently,  or  at  a speed  or 
in  a manner  which  is  dangerous  to  the  public,  having  regard  to  all 
the  circumstances,  shall  be  guilty  of  an  offence  under  the  Act. 
Section  24,  sub-sec.  1,  prescribes  the  penalty  of  fine  or  imprison- 
ment for  that  offence.  But  that  is  the  offence  against  the  public 
law — not  the  private  contract  or  private  right. 

Then  sec.  19  declares  that  the  owner  of  a motor  vehicle  shall 
be  responsible  for  any  violation  of  the  Act,  unless  the  vehicle  is 
then  in  the  possession  of  some  person  other  than  the  owner,  and 
not  being  an  employee,  without  the  owner’s  consent,  express  or 
implied.  Under  the  Interpretation  Act,  R.S.O.  1914,  ch.  1,  sec. 
28  (i),  the  word  “owner”  would  include  owners;  and,  as  Raolovich 
willingly  became  part-owner,  it  cannot  I think  be  said  that  Lozina 
had  possession  without  his  consent.  Therefore  Raolovich  would 
be  subject  to  this  section.  Section  23  deals  with  the  onus  of 
proof  when  damage  is  sustained  by  any  person  by  reason  of  a motor 
vehicle  on  a highway.  Any  onus  of  proof  here  has  been  satisfied 
by  the  evidence.  I refer  to  that  section  only  to  say  that  it  would 
seem  questionable  whether  the  motor  vehicle  it  refers  to  means  a 
motor  vehicle  occupied  by  the  person  damaged. 

As  regards  sec.  19,  it  was  decided  by  a Divisional  Court  of 
this  Court,  in  Bernstein  v.  Lynch  (1913),  28  O.L.R.  435,  13  D.L.R. 
134,  that  it  made  the  owner  of  the  motor  car  liable  to  a bicyclist 
injured  by  the  car,  and  was  not  confined  to  making  the  owner 
liable  to  the  penalties  under  the  Act  itself.  This  construction 
was  not  necessary  to  the  decision  in  that  case,  for  the  Court  held 
that  the  owner  was  also  liable  at  common  law  for  the  act  of  his 
servant:  see  Wynne  v.  Dalhy,  30  O.L.R.  67,  at  p.  74;  but 
it  was  one  of  the  rationes  decidendi , and  is  binding  upon 
this  Court.  It  followed  Verral  v.  Dominion  Automobile  Co. 
(1911),  24  O.L.R.  551,  and  other  cases  which  were  followed  by 
Kelly,  J.,  in  Wynne  v.  Dolby  (1913),  29  O.L.R.  62,  13  D.L.R. 
561,  the  judgment  which  was  affirmed  in  30  O.L.R.  67. 

I must  confess  an  inclination  to  share  the  view  of  Orde,  J., 
in  Gray  v.  Peterborough  Radial  R.W . Co.,  47  O.L.R.  540,  at  p. 
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546,  54  D.L.R.  236,  as  to  the  intention  of  the  Act.  It  seems 
to  me  that  the  language  of  the  section  might  have  been  made 
much  more  definite,  if  its  meaning  has  been  correctly  interpreted 
as  creating  a liability  to  individuals  in  cases  where  the  existing  law 
would  not  make  the  owner  liable,  instead  of  a liability  to  the  public 
for  infraction  of  the  law  passed  for  the  public  weal.  In  other 
statutes,  proprietors  of  premises  have  been  made  liable  for  infrac- 
tion of  the  statute  and  for  the  penalties  resulting. 

The  case  of  Bernstein  v.  Lynch , however,  was  one,  as  are  the 
others,  in  which  the  plaintiff’s  rights  rested  wholly  in  tort  and  were 
not  based  on  contract.  The  liability  to  individuals  for  violation 
of  the  Act  arises  only  on  the  negligence  which  is  an  offence  under 
sub-sec.  2 of  sec.  11.  I should  be  inclined  to  think  that  the  public 
mentioned  and  protected  in  that  section  are  not  the  occupants  of 
the  motor  vehicle  causing  the  danger.  But,  however  that  may  be, 
if  sec.  19  makes  a co-owner  liable  to  individuals,  it  is  only  for  a 
violation  of  the  Act  which  is  negligence,  and  the  fair  meaning 
is  that  the  co-owner  is  liable  only  where  the  action  is  based  on 
negligence,  and  not  to  one  who  has  deliberately  made  a contract 
and  whose  rights  are  based  on  contract  and  who  can  look  to  the 
party  with  whom  he  made  it.  I would  therefore  allow  the  appeal 
by  Raolovich  and  dismiss  the  action  as  against  him,  with  costs 
here  and  below. 

I do  not  see  any  reason  upon  the  evidence  for  relieving  Lozina 
from  the  judgment  against  him,  and  would  therefore  dismiss  his 
appeal. 

Ferguson,  J.A. : — The  grounds  of  appeal  are:- — 

(1)  That  the  defendants  were  liable  only  for  gross  negligence, 
and  not,  as  stated  by  the  trial  Judge,  for  failure  to  exercise  due 
and  reasonable  care. 

(2)  That,  the  defendants  being  co-owners  of  the  automobile, 
the  defendant  Raolovich  is  not  liable  for  the  gross  negligence  of 
his  co-owner. 

(3)  That,  in  the  circumstances  of  this  case,  the  Motor  Vehicles 
Act,  R.S.O.  1914,  ch.  207,  as  amended,  is  not  applicable. 

(4)  That,  if  applicable  to  fasten  liability  on  the  defendant 
Lozina,  it  does  not  fasten  any  liability  on  the  defendant  Raolovich, 
in  that  he  is  not  an  “owner”  within  the  meaning  of  sec.  19  of  the 
Act. 
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The  decision  of  the  Supreme  Court  of  Canada  in  Nightingale 
v.  Union  Colliery  Co.,  35  Can.  S.C.R.  65,  appears  to  require 
evidence  of  gross  negligence  on  the  part  of  the  defendants,  and  the 
recent  case  of  Mitchell  v.  Davis  (1920),  37  Times  L.R.  68,  in  which 
the  authorities  cited  by  the  trial  Judge  were  considered,  appears 
to  indicate  that  there  may  be  a substantial  difference  between 
negligence  and  gross  negligence ; but,  on  my  reading  of  the  evidence 
and  the  finding  of  the  cause  of  the  accident,  it  matters  not  which 
standard  we  apply,  for  I am  of  the  opinion  that  it  was  gross  negli- 
gence on  the  part  of  the  defendant  Lozina,  with  his  limited  know- 
ledge, training,  and  experience  in  driving  and  controlling  a motor 
car,  to  attempt  to  drive  it  in  congested  traffic  such  as  there  was  at 
the  place  where  the  accident  occurred,  and  that  therefore  the 
defendant  Lozina  is  liable  to  the  plaintiff  in  contract  or  in  tort: 
in  the  former,  for  breach  of  a contract  to  carry  with  care;  in  the 
latter,  for  breach  of  duty  to  care  for  a passenger  whom  he  had 
accepted:  Pollock  on  Torts,  11th  ed.,  p.  545. 

The  defendant  Raolovich  was  not  a party  to  the  contract, 
if  any,  between  the  plaintiff  and  Lozina.  He  had  not  authorised 
the  making  of  a contract  or  the  taking  of  the  plaintiff  into  the 
automobile,  and  he  had  not  dominion  or  control  of  the  automobile, 
and  cannot,  I think,  be  liable  to  the  plaintiff  for  the  negligence 
of  his  co-defendant  unless  by  reason  of  some  statutory  provision. 

This  brings  us  to  the  question:  Do  secs.  11  and  19  of  the 
Motor  Vehicles  Act  impose  upon  either  or  both  defendants  a 
liability  outside  of  the  contract  or  tort?  Section  19  of  the  Motor 
Vehicles  Act  reads:— 

“The  owner  of  a motor  vehicle  shall  be  responsible  for  any 
violation  of  this  Act  or  of  any  regulation  prescribed  by  the 
Lieutenant-Governor  in  Council,  unless  at  the  time  of  such 
violation  the  motor  vehicle  was  in  the  possession  of  some  person 
other  than  the  owner  without  his  consent,  expressed  or  implied, 
not  being  a person  in  the  employ  of  the  owner,  and  the  driver 
of  a motor  vehicle  not  being  the  owner  shall  also  be  responsible 
for  any  such  violation.” 

In  a recent  case  of  Gray  v.  Peterborough  Radial  R.W.  Co., 
47  O.L.R.  540,  54  D.L.R.  236,  Mr.  Justice  Orde  was  of  opinion 
that  to  drive  negligently  on  the  highway  was  a violation  of  sec.  11 
of  the  Act,  and  that  sec.  19  of  the  Act  fastened  liability  for  such 
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negligence  upon  the  owner  of  the  automobile,  not  only  to  the 
public  on  the  highway,  but  to  passengers  in  the  motor  vehicle. 
That  decision  is  not  binding  on  this  Court,  and  counsel  for  the 
appellant  questioned  its  correctness;  but,  on  the  view  I have 
taken  as  to  the  meaning  of  the  word  “owner,”  as  used  in  sec.  19, 
it  is  not  necessary  to  consider  the  correctness  of  the  decision  of  Mr. 
Justice  Orde. 

The  liability  of  the  defendant  Lozina  is  established  outside 
of  the  Act;  and,  assuming  the  correctness  of  the  decision  of  Mr. 
Justice  Orde,  the  question  remains:  Is  the  defendant  Raolovich 
an  owner  within  the  meaning  of  sec.  19?  I think  not,  and  I base 
my  opinion  on  the  interpretation  of  that  section  by  the  First 
Divisional  Court  of  the  Appellate  Division  in  Wynne  v.  Dalby, 
30  O.L.R.  67 : see  the  opinion  of  the  Chief  Justice  of  Ontario,  at 
p.  74,  where  he  says: — 

“The  purpose  of  sec.  19  was,  I think,  to  avoid  any  question 
being  raised  as  to  whether  a servant  of  the  owner,  who  was  driving 
a motor  vehicle  when  the  violation  of  the  Act  or  regulation  took 
place,  was  acting  within  the  scope  of  his  employment,  and  to 
render  the  person  having  the  dominion  over  the  vehicle,  and  in 
that  sense  the  owner  of  it,  answerable  for  any  violation  in  the 
commission  of  which  the  vehicle  was  the  instrument,  by  whom- 
soever it  might  be  driven;  and  I do  not  think  that  it  can  have  been 
intended  to  fix  the  very  serious  responsibility  which  the  section 
imposes  upon  one  who,  like  the  respondent,  at  the  time  the 
accident  happened,  had  neither  the  possession  of  nor  the  dominion 
over  the  vehicle,  although  he  may  have  been  technically  the 
owner  of  it  in  the  sense  in  which  the  owner  of  the  legal  estate  in 
land  is  the  owner  of  the  land.” 

The  defendant  Lozina  was  not  an  agent  or  servant  of 
Raolovich;  they  were  co-owners;  one  did  not  need  the  assent  of 
the  other  to  perfect  his  right  to  dominion  and  control  of  the 
automobile.  Raolovich  was  not  present  when  the  plaintiff 
became  an  occupant  of  the  motor  car,  nor  was  he  present  when  the 
accident  occurred;  he  had  no  knowledge  of  the  accident  nor  of 
the  circumstances  leading  up  to  it;  and  I am  unable  to  accept 
the  view  that,  on  the  true  construction  of  the  Motor  Vehicles 
Act,  it  was  intended  to  fasten  liability  upon  a person  who  had 
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to  do  so.  

I would,  for  these  reasons,  dismiss  the  appeal  of  the  defendant  Parlov 
Lozina  with  costs,  and  allow  the  appeal  of  the  defendant  Raolovich  Lozina 
with  costs  here  and  below.  Raolovich. 

Ferguson,  J.A. 

By  the  unanimous  judgment  of  the  Court,  the  appeal  of 
Lozina  was  dismissed;  and,  the  Court  being  divided,  the  appeal 
of  Raolovich  was  also  dismissed. 
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[APPELLATE  DIVISION.] 


Daugherty  v.  Armaly. 


Landlord,  and  Tenant — Lease  of  House — Informal  Instrument — Use  of  Verb 
“Rent”  in  Place  of  “ Let ” — Implication  of  Covenant  for  Quiet  Possession — 
Displacement  by  Proof  of  Collateral  Agreement — Conditions — Proof  by 
Oral  Evidence — Interference  with  Enjoyment  of  House — Building  in  Front 
of  it — Making  and  Leaving  Opening  in  Foundation-wall — Injury  to  Tenant 
— Damages — Findings  of  Trial  Judge — Appeal 

The  plaintiff  was  tenant  of  a house  owned  by  the  defendants.  The  lease  was 
an  informal  document,  signed  by  the  defendant  A.,  reading,  “I  rent  the 
house,”  describing  it,  "for  1 year  at  $55  a month  payable  in  advance  . . ” 
The  action  was  brought  to  recover  damages  for  interference  by  the  defen- 
dants with  the  quiet  possession  of  the  plaintiff  by  excavating  in  the  lawn  in 
front  of  the  house,  tearing  away  a cement  walk  leading  to  the  house,  the 
front  steps,  and  the  front  porch,  cutting  a hole  in  the  foundation-wall 
of  the  house,  and  proceeding  to  erect  a building  in  front  of  the  house.  The 
trial  Judge  found  that  it  was  known  to  the  plaintiff  and  was  a condition  of 
the  lease  which  she  afterwards  obtained  from  A.  that  the  building  would  be 
erected  in  front  of  the  house;  and,  allowing  proof  to  be  made  of  this  ar- 
rangement as  a collateral  agreement,  he  held  that  the  plaintiff  could  not 
complain  of  the  taking  down  of  the  porch,  but  he  allowed  the  plaintiff 
damages  for  the  removal  of  a part  of  the  basement-wall  of  the  house,  which 
resulted  in  cold  air  being  let  in,  pipes  freezing  and  bursting,  and  other 
damage : — 

Held , that  if  the  defendants  had  any  right  to  interfere  with  the  basement-wall, 
which  was  open  to  serious  doubt,  they  had  no  right  to  leave  the  opening; 
they  should  have  provided  means  to  have  prevented  the  cold  air  from 
entering  through  it  under  the  house;  and  no  duty  rested  upon  the  plaintiff 
to  do  wrhat  the  defendants  should  have  done. 

Held , also,  that  a covenant  for  quiet  possession  might  be  implied  from  the 
use  of  the  word  “rent”  in  the  informal  lease. 

Markham  v.  Paget , [1908]  1 Ch.  697,  approved  and  followed. 

But  held , that  the  implication  of  a covenant  might  be  displaced  by  proof  of 
a parol  agreement  that  the  right  to  quiet  enjoyment  was  to  be  subject  to 
such  a condition  as  that  which  the  defendants  set  up;  and  that  the  finding 
of  fact  that  the  demise  to  the  plaintiff  was  by  agreement  to  be  subject  to 
the  right  of  the  defendants  to  build  on  the  vacant  ground  in  front  of  the 
house  could  not,  upon  the  evidence,  be  reversed. 

Judgment  of  Latchford,  J.,  affirmed. 

An  appeal  by  the  defendants  from  the  judgment  of  Latchford, 
J.,  at  the  trial,  in  favour  of  the  plaintiff  in  an  action  for  trespass, 
interference  with,  and  injury  to  a house  and  premises  rented  to  the 
plaintiff,  and  for  an  injunction;  and  a cross-appeal  by  the  plaintiff 
as  to  the  damages. 

November  22  and  23,  1920.  The  appeal,  and  cross-appeal 
were  heard  by  Meredith,  C.J.O.,  Magee,  Hodgins,  and 
Ferguson,  JJ.A. 


XLIX.] 


ONTARIO  LAW  REPORTS. 


311 


E.  S.  Wigle,  K.C.,  for  the  appellants. 

A.  St.  George  Ellis,  for  the  plaintiff,  respondent. 

The  arguments  are  sufficiently  referred  to  in  the  judgment. 

February  18,  1921.  The  judgment  of  the  Court  was  read  by 
Meredith,  C.J.O.: — This  is  an  appeal  by  the  defendants  from  the 
judgment,  dated  the  3rd  May,  1920,  which  was  directed  to  be 
entered  by  Latchford,  J.,  after  the  trial  before  him,  sitting  without 
a jury,  at  Sandwich,  on  that  day,  and  the  plaintiff  cross-appeals 
as  to  the  damages. 

The  respondent  was  tenant  of  the  appellants  under  a lease, 
dated  the  14th  November,  1919,  for  one  year,  at  the  rent  of  $55 
a month,  payable  in  advance,  and  her  action  is  brought  to  recover 
damages  for  an  alleged  interference  with  her  quiet  possession 
of  the  premises  by  the  appellants  excavating  in  the  lawn  in  front 
of  the  house,  tearing  away  a cement  walk  leading  to  the  house,  the 
front  steps,  and  the  front  porch,  and  cutting  a hole  4 feet  by  14 
feet  in  the  foundation-wall  of  the  house,  entirely  cutting  off  the 
entrance  to  the  front  of  it,  and  proceeding  to  erect  a restaurant 
against  the  front  of  the  house,  the  result  of  which  will  be  to  make 
the  house  unsightly,  to  cut  off  the  light  from  the  downstairs 
front  part  of  it:  it  is  also  alleged  that  this  was  done  during  very 
cold  weather  and  rendered  the  house  almost  uninhabitable, 
injured  a piano,  and  made  it  necessary  in  order  to  heat  the  house 
to  use  a greater  quantity  of  fuel. 

The  answer  made  to  this  claim  is  that,  before  the  lease  of  the 
14th  November,  1919,  was  given,  the  respondent  had  been,  since 
the  16th  September  of  the  same  year,  a monthly  tenant  of  the 
premises;  that,  when  the  place  was  first  rented  to  her,  the  appel- 
lants would  not  rent  to  her  the  vacant  ground  in  front  of  the 
house,  because  they  intended  to  build  upon  it  a store  or  restaurant ; 
and  that  the  lease  of  the  14th  November,  1919,  was  given  “subject 
to”  the  appellants’  “right  to  build  upon  the  vacant  lot  in  front  of 
the  said  house.”  The  appellants  also  allege  that  they  entered 
upon  the  vacant  part  of  the  lot  and  made  the  excavation  com- 
plained of,  commencing  the  work  on  the  28th  November,  and  that 
no  complaint  was  made  by  the  respondent  until  the  12th  December 
following,  and  that  they  have  “not  interfered  with  the  tenancy 
of  the  plaintiff  any  more  than  what  was  agreed  to  previous  to  the 
time  of  the  renting  of  the  said  property.” 
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The  lease  of  the  14th  November,  1919,  is  an  informal  document 
and  reads  as  follows: — 

“Nov.  14,  1919. 

“Mrs.  Daugherty  in  account  with  M.  D.  Armaly. 

“I  rent  the  house  No.  51  Sandwich  St.  Ford  City  for  1 year 
at  $55  per  month  payable  in  advance  of  each  14th  the  month. 

“M.  D.  Armaly.” 


The  learned  trial  Judge  found  that  when  the  house  was  first 
rented  by  the  respondent  she  understood  from  the  appellant 
Armaly  that  it  was  his  intention  to  put  up  a restaurant- in  front 
of  the  house;  he  also  found  that  it  was  known  to  the  respondent 
“and  was  a condition  of  the  lease  which  she  later  obtained  from 
Armaly  that  the  restaurant  building  would  be  erected  in  front 
of  the  building  which  she  rented  from  Armaly.” 

The  learned  trial  Judge  treated  the  arrangement  as  to  the 
erection  of  the  restaurant  as  a collateral  agreement,  and  held 
that  the  proof  of  it  was  therefore  not  in  violation  of  the  rule 
which  forbids  the  proof  by  parol  of  anything  which  varies  a 
written  instrument.  My  learned  brother  held,  however,  that, 
although  the  right  to  erect  the  restaurant  involved  the  taking 
down  of  the  porch,  and  the  respondent  could  not,  therefore, 
complain  of  the  removal  of  it,  the  appellants  in  doing  this  work  had 
removed  a part  of  the  basement-wall  of  the  house,  which  caused 
the  cold  air  to  enter,  with  the  result  that  it  became  difficult  to 
heat  the  house,  and  the  pipes  leading  from  a heater  in  the  furnace 
to  the  bath-room  were  frozen,  and  burst,  causing  some  flooding 
in  the  cellar;  and,  having  reached  the  conclusion  that  these  acts 
were  wrongful,  he  assessed  the  respondent's  damages  at  $300. 

In  my  opinion,  the  appeal  fails  and  should  be  dismissed  with 
costs. 

It  is  open  to  serious  doubt  whether,  assuming  that  the  appel- 
lants had  the  right  tp  build  the  restaurant  in  front  of  the  house, 
they  had  any  right  to  interfere  with  the  foundation-wall  of  the 
house;  but,  granting  that  they  had,  they  had  no  right  to  leave  the 
opening  which  was  left,  but  should  have  provided  means  to  have 
prevented  the  cold  air  from  entering  through  it  under  the  house, 
and  thereby  causing  damage  to  the  respondent.  I know  of  no 
duty  which  rested  upon  the  respondent  to  do  what  the  appellants 
should  have  done. 
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There  is  more  difficulty  in  dealing  with  the  cross-appeal, 
in  view  of  the  trial  Judge’s  finding  of  fact. 

There  has  been  considerable  diversity  of  judicial  opinion 
as  to  whether  or  not  a covenant  for  quiet  possession  was  to  be 
implied  from  the  use  of  the  word  “let,”  but  I think  that  we  should 
follow  Markham  v.  Paget,  [1908]  1 Ch.  697,  in  which,  after  an 
elaborate  review  of  the  cases  Swinfen  Eady,  J.,  held  that  a cove- 
nant for  quiet  enjoyment  is  to  be  implied  from  the  word  “let.” 
It  follows  that  if  the  covenant  may  be  implied  from  the  use  of  the 
word  “let”  it  may  be  implied  from  the  use  of  the  word  “rent,” 
which  is  a synonymous  term. 

The  next  question  is,  can  the  implication  of  the  covenant  be 
displaced  by  an  express  stipulation  in  the  letting  on  the  part  of  the 
lessor  that  it  should  be  subject  to  such  a condition  as  that  which 
the  appellants  set  up? 

In  Hoare  v.  Chambers  (1895),  11  Times  L.R.  185,  Charles,  J., 
gave  effect  to  a parol  agreement,  not  embodied  in  the  lease, 
that  it  should  be  subject  in  all  things  to  the  terms  and  conditions 
under  which  the  lessor  held  the  premises  from  his  superior  land- 
lord, and  that  there  was  therefore  no  unrestricted  covenant  for 
title  or  for  quiet  enjoyment. 

In  Jones  v.  Lavington,  [1903]  1 K.B.  253,  there  was  an  agree- 
ment to  “let,”  and  it  was  contended  by  the  landlord  that  there 
was  a collateral  agreement  as  to  quiet  enjoyment  which  could  be 
taken  into  consideration  and  enforced.  Dealing  with  that  con- 
tention the  Master  of  the  Rolls  said  (p.  256) : — 

“That,  however,  was  hardly  pressed  upon  us,  because  it  was 
obviously  untenable.  Such  an  agreement,  if  there  was  one,  was 
in  reference  to  the  subject-matter  of  the  contract,  and  must  be 
found  in  it.” 

This  passage  having  been  cited  by  Eve,  J.,  in  Crawford  v. 
White  City  Rink  ( N ewcastle-on-Tyne ) Limited  (1913),  29  Times 
L.R.  318,  that  learned  Judge  said  that  in  considering  that  passage 
one  must  have  regard  to  the  facts  of  the  case,  and  that  he  did  not 
think  that  the  Master  of  the  Rolls  intended  to  lay  down  any 
general  rule  that  in  no  case  could  there  be  such  a collateral  agree- 
ment, and  said  that,  for  instance,  if  the  plaintiff  in  the  case  before 
him  had  said  he  would  not  enter  into  the  contract  unless  the 
defendants  entered  into  a collateral  contract  as  to  dancing  he 
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would  have  brought  his  case  within  the  first  of  the  two  classes 
referred  to  by  Lord  Justice  Vaughan  Williams  in  Newman  v. 
Gatti  (1907),  24  Times  L.R.  18;  that  in  order  to  establish  whether 
there  was  any  such  precedent  agreement  it  was  obvious  that  the 
evidence  must  be  admitted,  but  if  the  evidence  fell  short  of  proving 
the  agreement  and  only  proved  a state  of  things  as  in  Jones  v. 
Lavington  then  it  was  inadmissible.  What  is  here  referred  to  is 
that  there  was  alleged  by  the  defendant  to  have  been,  not  an 
express  agreement  such  as  he  set  up,  but  such  a term  to  be 
implied. 

I do  not  see  why  on  principle  the  implication  of  a covenant 
from  the  use  of  the  word  “let”  or  the  word  “rent”  may  not  be 
displaced  by  proof  of  a parol  agreement  that  the  right  to  quiet 
enjoyment  was  to  be  subject  to  such  a condition  as  that  which  the 
appellants  set  up,  just  as  the  implication  of  a resulting  trust  may 
be  rebutted;  and  therefore,  if  the  finding  of  fact  as  to  the  demise 
to  the  respondent  having  been  agreed  to  be  subject  to  the  right 
of  the  appellants  to  build  on  the  vacant  ground  in  front  of  the 
house  stands,  the  conclusion  of  the  trial  Judge  was  right. 

The  appellant  Armaly  testified  that,  when  the  lease  of  the  14th 
November,  1919,  was  being  arranged  for,  it  was  agreed  that  the 
appellants  should  have  the  right  to  build  which  they  claim.  The 
learned  trial  Judge  accepted  this  testimony  as  true  and  found  in 
accordance  with  it,  and  it  is  impossible  for  us  to  reverse  that 
finding. 

The  result  is  that,  in  my  opinion,  both  appeals  should  be 
dismissed  with  costs. 

Appeal  and  cross-appeal  dismissed. 
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[APPELLATE  DIVISION.] 

Township  of  South  Grimsby  y.  County  of  Lincoln  and 
Township  of  North  Grimsby. 


County  of  Lincoln  y.  Township  of  South  Grimsby. 

Highway-— Queenston  and  Grimsby  Road — Liability  of  Township  Cor- 
poration to  Assessment  in  Respect  of  Expenditures  of  County 
Corporation — Application  of  U5  Viet.  ch.  33,  sec.  8 (O.) — Good 
Roads  System — Highway  Improvement  Act,  R.S.O.  19H,  ch.  UO. 

The  expenditures  made  by  the  county  corporation  upon  the  Queens- 
ton and  Grimsby  road,  under  the  authority  of  the  Highway  Im- 
provement Act,  R.S.O.  1914,  ch.  40,  are  expenditures  from  con- 
tribution to  which  the  Corporation  of  the  Township  of  South 
Grimsby  is,  by  45  Viet.  ch.  33,  sec.  8,  relieved.  The  road  is  still  the 
Queenston  and  Grimsby  road,  although  it  is  maintained  as  part  of 
the  good  roads  system,  and  the  county  council  is  still  under 
obligation  to  maintain  it  and  make  its  assessments  upon  the  rat- 
able property  of  the  county  just  as  it  makes  its  assessments  in  the 
case  of  any  other  road  under  its  jurisdiction. 

Village  of  Merritton  v.  County  of  Lincoln  (1917),  41  O.L.R.  6,  dis- 
tinguished. 

Judgment  of  Orde,  J.,  in  the  first  action,  48  O.L.R.  211,  reversed. 
Judgment  of  the  County  Court  of  the  County  of  Lincoln  in  the 
second  action  also  reversed. 

The  appeal  in  the  first  action  was  by  the  plaintiff  township 
corporation  from  the  judgment  of  Orde,  J.,  48  O.L.R.  211. 

The  appeal  in  the  second  action  was  by  the  same  township 
corporation,  defendant  in  that  action,  from  the  judgment  of  the 
County  Court  of  the  County  of  Lincoln  in  favour  of  the  plaintiff 
county  corporation  in  an  action  to  recover  the  sum  of  $453.43 
levied  by  the  county  corporation  against  the  township  corpor- 
ation by  a by-law  in  respect  of  the  Queenston  and  Grimsby  Road. 

November  10,  1920.  The  appeals  were  heard  by  Meredith, 
C.J.O.,  Magee,  Hodgins,  and  Ferguson,  JJ.A. 

W.  S.  MacBrayne , for  the  appellant  corporation,  contended 
that,  under  45  Viet.  ch.  33,  sec.  8,  the  assessment  upon  the  appel- 
lant corporation  was  illegal.  The  decision  in  Village  of  Merritton 
v.  County  of  Lincoln  (1917),  41  O.L.R.  6,  39  D.L.R.  328,  relied  on 
by  the  learned  trial  Judge,  dealt  with  a different  statute,  namely, 
26  Viet.  ch.  13.  He  also  referred  to  Pole-Car ew  v.  Craddock, 
[1919]  2 K.B.  393,  affirmed  in  [1920]  3 K.B.  109;  Associated  News- 
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papers  Limited  v.  City  of  London  Corporation,  [1916]  2 A.C.  429; 
and  Way  v.  City  of  St.  Thomas  (1906),  12  O.L.R.  240. 

A.  W.  Marquis,  for  the  county  corporation,  respondent. 

G.  S.  Kerr,  K.C.,  for  the  Corporation  of  the  Township  of  North 
Grimsby,  respondent.  This  is  not  a tax  within  the  exemption  of 
45  Yict.  ch.  33,  sec.  8,  for  at  the  time  that  statute  was  passed  the 
new  system  of  county  roads  was  not  even  in  contemplation.  The 
appellant  corporation  was  a party  to  the  new  road  scheme,  and 
should  bear  a part  of  the  burden.  We  rely  on  Village  of  Merritton 
v.  County  of  Lincoln,  supra. 

February  18,  1921.  The  judgment  of  the  Court  was  read  by 
Meredith,  C.J.O.: — The  Corporation  of  the  Township  of  South 
Grimsby,  the  plaintiff  in  the  first  action  and  defendant  in  the 
second  action,  appeals  from  the  judgment  of  Orde,  J.,  dated  the 
14th  September,  1920,  pronounced  after  the  trial  before  him 
sitting  without  a jury  at  Toronto  on  the  previous  19th  day  of 
March,  1920. 

The  first  action  is  brought  for  the  purpose  of  obtaining: — 

1 . A declaration  that  the  appellant  is  not  liable  for  any  portion 
of  the  levy  made  on  it  by  the  respondent  Corporation  of  Lincoln 
under  by-law  No.  605,  in  so  far  as  the  levy  is  made  in  respect  of 
the  Queenston  and  Grimsby  road;  that  the  levy  is  illegal  and  void; 
and  that  the  appellant  should  not  be  assessed,  rated,  or  taxed 
for  any  portion  of  the  cost  of  that  road  under  the  system  of  good 
roads. 

2.  A declaration  that  the  respondent  Corporation  of  North 
Grimsby  is  liable  for  all  assessments  in  respect  of  that  road,  and 
that  the  assessments  should  be  made  against  it. 

3.  A mandamus  to  the  Corporation  of  Lincoln  to  repeal  the 
assessment. 

4.  An  injunction  restraining  that  corporation  from  levying  on 
or  seeking  to  collect  from  the  appellant  any  assessment  in  respect 
of  the  road. 

North  Grimsby  and  South  Grimsby  originally  formed  one 
township,  bearing  the  name  “Grimsby.”  By  the  Act  45  Viet, 
ch.  33,  the  township  was  divided,  and  the  Townships  of  North 
Grimsby  and  South  Grimsby  were  created. 

The  road  in  question  was  acquired  by  the  respondent  Cor- 
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poration  of  Lincoln  on  the  17th  May,  1860,  and  since  then  has 
been  owned  and  maintained  as  a county  road.  It  is  the  main 
thoroughfare  through  the  county;  it  extends  from  the  western 
boundary  of  the  county  to  Queenston;  no  part  of  it  lies  within 
South  Grimsby. 

One  of  the  provisions  of  the  Act  that  has  been  referred  to  is 
that : — 

“From  and  after  the  said  last  Monday  of  December,  1882, 
any  rate,  tax,  liability  or  expenditure  whatsoever,  which,  but  for 
the  passing  of  this  Act,  would  have  been  assessable,  ratable  and 
taxable  against  the  said  original  Township  of  Grimsby,  in  respect 
or  on  account  of  the  road  known  as  the  Queenston  and  Grimsby 
road,  shall  be  assessed,  rated  and  taxed  against  the  said  Township 
of  North  Grimsby,  and  shall  be  borne  and  paid  by  the  said  Town- 
ship of  North  Grimsby  solely,  and  the  said  Township  of  South 
Grimsby  shall  not  thereafter  be  liable  or  be  rated,  assessed  or 
taxed  therefor.” 

Down  to  1917,  North  Grimsby  was  assessed  in  respect  of  the 
road,  and  paid  its  assessments. 

On  the  3rd  February,  1917,  the  Council  of  the  Corporation  of 
Lincoln,  by  by-law  No.  600,  adopted  a plan  for  the  improvement 
of  its  highways  under  the  provisions  of  the  Highway  Improvement 
Act,  R.S.O.  1914,  ch.  40,  and  formed  certain  of  its  highways, 
including  the  road  in  question,  into  a system  of  highways  under 
that  Act,  and  on  the  9th  June,  1917,  passed  by-law  No.  605, 
which  authorised  and  required  the  Warden  to  raise,  by  way  of  loan 
on  the  credit  of  the  corporation  $50,000  for  the  purpose  of  meeting 
the  expenditure  for  improvement  on  the  highways  mentioned 
in  by-law  No.  600,  and  on  the  same  day  passed  a by-law,  No.  607, 
imposing  and  for  levying  a rate  of  of  a mill  on  all  the  ratable 
property  in  the  county  for  the  payment  of  the  interest  on  the  loan 
of  $50,000  and  to  provide  a sinking  fund  for  the  payment  of  the 
debentures;  and  the  rate  assessed  against  the  appellant  under 
this  by-law  is  $450.43.  Expenditures  amounting  to  about 
$300,000,  in  addition  to  the  $50,000,  have  been  made  by  the 
Corporation  of  Lincoln  on  the  roads  forming  the  good  roads 
system;  when  the  action  was  begun  no  rate  had  been  imposed 
in  respect  of  that  additional  expenditure,  but  the  Corporation  of 
Lincoln  claims  that  the  appellant  is  liable  to  be  assessed  in  respect 
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of  it;  and,  if  its  claim  is  well-founded,  the  appellant  would  be 
liable  to  pay  about  one-tenth  of  the  $300,000. 

The  contention  of  the  appellant  is  that  the  expenditures  made 
on  the  road  in  question,  under  the  authority  of  the  Highway 
Improvement  Act,  are  expenditures  from  which  it  is  relieved  by  the 
Act  45  Viet.  ch.  33.  This  is  disputed  by  the  respondents,  and 
in  support  of  their  contention,  they  rely  on  the  decision  of  this 
Court  in  Village  of  Merritton  v.  County  of  Lincoln,  41  O.L.R.  6, 
39  D.L.R.  328,  and  they  also  contend  that  the  question  now 
raised  by  the  appellant  was  decided  adversely  to  it  in  an  action 
in  the  County  Court  of  the  County  of  Lincoln  in  which  the  Cor- 
poration of  Lincoln  was  plaintiff  and  the  appellant  was  defendant, 
and  the  Corporation  of  North  Grimsby  was  a third  party,  and 
that  the  question  raised  is  res  adjudicata.  That  action  is  the 
one  secondly  mentioned,  and  the  appellant  appeals  from  the 
judgment  pronounced  in  the  County  Court  in  it. 

. My  learned  brother  Orde  held  that  the  question  was  not  res 
adjudicata,  but  that  the  case  was  governed  by  Village  of  Merritton 
v.  County  of  Lincoln,  and  he  dismissed  the  action. 

The  question  of  res  adjudicata  is  not  important  now  that  the 
judgment  in  the  County  Court  action  is  in  appeal  before  us,  and 
the  only  question  is,  whether  or  not  the  principle  of  our  decision 
in  Village  of  Merritton  v.  County  of  Lincoln  is  applicable  to  the 
case  at  bar. 

With  great  respect,  I am  of  opinion  that  this  case  is  not  governed 
by  Village  of  Merritton  v.  County  of  Lincoln,  and  that  the  principle 
of  that  case  is  not  applicable. 

In  that  case,  the  liability  from  which  certain  municipalities 
were  relieved  was  “any  liability  or  expenditure  connected  with  the 
assumption  by  the  Corporation  of  the  County  of  Lincoln  of  the 
Queenston  and  Grimsby  Road  as  a county  road and  the  ratio 
decidendi  was  that  the  liability  under  the  Highway  Improvement 
Act  was  not  a liability  connected  with  the  assumption  of  the  road 
as  a county  road,  but  a different  Lability  arising  out  of  the  pro- 
visions of  that  Act. 

What  by  the  statute  relieving  the  appellant  it  was  relieved  from 
was,  “any  rate,  tax,  liability  or  expenditure  whatsoever,  which, 
but  for  the  passing  of  this  Act,  would  have  been  assessable,  ratable 
and  taxable  against  the  said  original  Township  of  Grimsby,  in 
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respect  or  on  account  of  the  road  knowm  as  the  Queenston  and 
Grimsby  road.” 

This  language  is  of  the  most  comprehensive  character,  and  not, 
as  in  the  Act  under  consideration  in  Village  of  Merritton  v.  County 
of  Lincoln,  limited  to  liability  connected  with  the  assumption  of 
the  road  as  a county  road. 

The  liability  from  which  the  appellant  seeks  to  have  it  declared 
that  it  is  relieved  is,  in  my  opinion,  a liability  which  but  for 
the  passing  of  the  Act  would  have  rested  on  the  Corporation  of 
Grimsby  in  respect  or  on  account  of  the  Queenston  and  Grimsby 
road,  within  the  meaning  of  the  special  Act.  The  road  is  still 
the  Queenston  and  Grimsby  road,  although  it  is  maintained  as 
part  of  the  good  roads  system,  and  the  County  Council  of  Lincoln 
is  still  under  obligation  to  maintain  it  and  make  its  assessments 
upon  the  ratable  property  in  the  county  just  as  it  makes  its 
assessments  in  the  case  of  any  other  road  under  its  jurisdiction. 

For  these  reasons,  I would  allow  both  appeals  with  costs,  reverse 
th*&  judgment  of  the  County  Court  and  substitute  for  it  judgment 
dismissing  the  action  with  costs,  and  reverse  the  judgment  of  my 
brother  Orde  with  costs  and  substitute  for  it  judgment  in  the 
terms  of  paras.  1,  2,  and  4 of  the  prayer  of  the  statement  of  claim, 
and  in  accordance  with  the  prayer  of  the  16th  paragraph  of  the 
statement  of  defence  of  the  Corporation  of  Lincoln,  declaring 
that  the  Corporation  of  North  Grimsby  is  liable  to  be  assessed  in 
respect  of  the  expenditure  to  the  extent  to  which  it  is  declared 
that  the  appellant  is  relieved  therefrom. 
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Sept.  17. 

[APPELLATE  DIVISION.] 

1921 

Feb.  18. 

Re  Sheard. 

Will — Construction — Distribution  of  Residue — Children  to  have  Equal 
Shares — Provision  for  Substitution  of  Children  of  any  Child 
Predeceasing  Testator — Application  to  Children  of  Child  already 
Dead  at  Date  of  Will — “The  Share  of  said  Child  so  Dying  before 
me” — “ Predecease ” — Negativing  of  Presumption  of  Equality. 

The  testator  left  him  surviving  his  widow  and  5 children,  also  3 
grandchildren,  the  children  of  his  daughter  S.,  who  had  (as  he 
knew)  died  8 years  before  the  date  of  the  will.  There  were  no 
children  of  any  other  deceased  child.  By  his  will  the  testator  made 
certain  specific  bequests  and  directed  his  executors  to  set  apart  a 
sufficient  sum  to  provide  an  annual  income  of  $4,000  for  his  wife. 
He  then  directed  the  setting  apart  of  $12,000,  the  income  of  which 
should  be  paid  annually  in  equal  shares  to  his  3 grandchildren, 
naming  them,  upon  their  arriving  at  the  age  of  21  years,  and  the 
principal  of  which  should  be  paid  them  in  equal  shares  when  they 
should  respectively  attain  the  age  of  27  years.  Until  they  arrived  at 
21  years  of  age — the  eldest  of  them  was  19  at  the  date  of  the  will — 
the  income  from  the  $12,000  was  to  form  part  of  the  testators 
estate.  If  any  of  the  grandchildren  should  die  before  attaining  the 
age  of  27,  his  or  her  share  or  their  shares  were  to  go  to  the  sur- 
vivor or  survivors.  Then  the  will  gave  the  residue  of  the  whole 
estate  “equally  amongst  all  my  children  share  and  share  alike.” 
The  will  concluded  with  this  clause:  “Should  any  of  my  children 
predecease  me  I direct  that  the  share  of  said  child  so  dying  before 
me  shall  go  to  and  be  given  to  and  distributed  equally  amongst 
the  child  or  children  of  such  child  of  mine  predeceasing  me.”  The 
value  of  the  estate  at  th£  testator’s  death  was  about  $175,000.  If 
the  grandchildren  were  entitled  to  share  in  the  residue  they  would 
receive  about  $27,000  in  addition  to  the  $12,000  contingently  given 
them;  if  they  were  excluded,  the  5 surviving  children  would  each 
get  about  $34,000: — 

Held,  that  the  3 grandchildren,  whose  mother  had  predeceased  the 
testator,  were  not  entitled  to  share  in  the  residue  under  the  pro- 
vision for  representation  or  substitution. 

Review  of  the  authorities. 

Gorringe  v.  Mahlstedt,  [1907]  A.C.  225,  specially  referred  to. 

Per  Magee,  J.A. : — The  substantial  special  legacy  to  the  grandchil- 
dren, with  the  special  limitations  upon  its  enjoyment,  shut  out  the 
idea  of  intended  equality  among  the  stirpes  and  removed  any  rea- 
son for  not  construing  the  language  of  the  will  as  having  its 
ordinary  meaning  both  as  to  the  word  “predecease”  and  the  words 
“the  share  of  said  child  so  dying  before  me.” 

Motion,  upon  originating  notice,  by  Charles  Sheard  and 
Arthur  Sheard,  two  of  the  beneficiaries  under  the  will  of  George 
Sheard,  deceased,  for  a judgment  or  order  determining  a question 
as  to  the  distribution  of  the  testator’s  estate,  requiring  an  inter- 
pretation of  the  will. 
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August  6,  1920.  The  motion  was  heard  by  Orde,  J.,  in  the 
Weekly  Vacation  Court,  Toronto. 

W.  A.  McMaster,  for  the  applicants. 

W.  G.  Thurston,  K.C.,  for  the  executors. 

G.  M.  Willoughby,  for  Lillie  Olive  Mitchell,  MaryHewson,  and 
Laurena  Braden. 

F.  W.  Harcourt  K.C.,  Official  Guardian,  for  the  three  infant 
grandchildren  of  the  testator. 


Orde,  J. 

1920 

Re 

Sheard. 


September  17,  1920.  Orde,  J. : — The  question  for  deter- 
mination on  this  motion  has  been  the  cause  of  many  conflicting 
decisions.  George  Sheard  died  on  the  18th  August,  1919,  leaving 
a will  dated  the  13th  August,  1919,  which,  after  appointing 
executors,  declaring  that  the  provisions  for  his  wife,  Margaret 
Sheard,  are  to  be  in  lieu  of  dower,  and  making  certain  specific 
bequests,  directs  the  executors  to  set  apart  a sufficient  sum  to 
provide  an  annual  income  of  $4,000  for  his  wife.  Then  follows 
this  clause : — 

. “I  direct  further  that  the  sum  of  $12,000  in  mortgages,  bonds, 
securities  or  cash  in  the  bank  shall  be  set  aside  and  kept  invested 
and  the  income  thereof  shall  be  paid  as  follows — 
one-third  thereof  to  each  of  my  grandchildren  annually  upon 
their  arriving  at  the  age  of  twenty-one  years,  my  said  grand- 
children being  Howard  Watt,  Rhoda  Watt,  and  Bruce  Watt, 
and  upon  said  grandchildren  arriving  at  the  age  of  twenty-seven 
years  the  sum  Of  $4,000  or  one-third  of  said  sum  of  $12,000  shall 
be  paid  them.  Should  any  of  my  said  grandchildren  die  before 
attaining  the  age  of  twenty-seven  years,  the  share  or  shares  of 
said  grandchild  or  grandchildren  so  dying  before  attaining  twenty- 
seven  years  of  age  shall  be  paid  to  the  survivor  or  survivors,  and 
so  also  with  regard  to  the  interest  upon  the  share  or  shares  of  any 
such  grandchild  dying  before  reaching  the  age  of  twenty-seven 
years.  I further  direct  and  my  will  is  that  until  my  said  three 
grandchildren  arrive  at  twenty-one  years  of  age  the  income 
from  said  sum  of  $12,000  shall  form  part  of  my  estate.” 

Then  the  will  gives  the  residue  of  the  whole  estate  “equally 
amongst  all  my  children  share  and  share  alike”  followed  by  the 
direction  that  upon  the  death  of  his  wife  the  sum  set  apart  to 
provide  her  annuity  should  be  distributed  likewise  “equally 
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amongst  my  said  children/’  this  latter  direction  being  unnecessary, 
as  the  remainder  in  the  sum  set  apart  would  in  any  event  form 
part  of  the  residue.  Then,  after  certain  provisions  as  to  selling 
and  investment,  the  will  concludes  with  the  clause  which  requires 
construction  here,  namely : — 

“Should  any  of  my  children  predecease  me  I direct  that  the 
share  of  said  child  so  dying  before  me  shall  go  and  be  given  to  and 
distributed  equally  amongst  the  child  or  children  of  such  child 
of  mine  predeceasing  me.” 

The  testator  left  surviving  him  his  widow,  Margaret  Sheard, 
and  five  children,  also  the  three  Watt  grandchildren,  whose  ages 
then  were  19,  14,  and  11  years  respectively,  all  children  of  the 
testator’s  daughter  Sarah  Caroline,  who  had  died  on  the  5th 
April,  1911,  eight  years  before  the  date  of  the  will.  There  were 
no  children  of  any  other  deceased  child. 

The  question  for  determination  is,  whether  or  not  these  grand- 
children of  the  testator,  whose  mother  died  prior  to  the  making 
of  the  will,  were  intended  to  enjoy  the  benefit  of  the  provision  for 
representation  of  deceased  children. 

I have  set  out  in  detail  the  provisions  of  the  will,  other  than 
the  clauses  in  question,  because  under  the  authorities  the  fact  that 
a testator  has  already  conferred  benefits  upon  the  representative 
class  may  under  certain  circumstances  exclude  them. 

The  value  of  the  estate  at  the  testator’s  death  is  sworn  at 
$176,094.25.  After  deducting  the  $12,000  set  apart  in  certain 
contingencies  for  the  grandchildren,  the  remaining  $164,000, 
subject  to  the  testamentary  expenses  and  to  the  widow’s  annuity 
of  $4,000,  would,  if  the  three  grandchildren  are  let  in,  give  them 
a one-sixth  share,  or  approximately  $27,000  in  addition  to  the 
$12,000  already  contingently  given  them.  On  the  other  hand, 
if  they  are  excluded,  the  five  surviving  children  would  each  receive, 
subject  to  the  widow’s  annuity,  a one-fifth  share  or  approximately 
$34,000,  a sum  greatly  in  excess  of  the  grandchildren’s  contingent 
legacy  of  $12,000. 

A great  many  authorities  were  cited  for  and  against  the  con- 
tention that  the  Watt  grandchildren,  whose  mother  had  pre- 
deceased the  testator,  are  entitled  to  share  under  the  provision 
for  representation  or  substitution.  I have  examined  them  all, 
but  no  useful  purpose  would  be  served  by  my  entering  upon  a 
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detailed  analysis  of  them.  The  manner  in  which  this  question 
should  be  approached  is  very  fully  discussed  by  the  House  of 
Lords  in  Gorringe  v.  Mahlstedt,  [1907]  A.C.  225,  and  by  Younger, 
J.,  in  In  re  Brown,  [1917]  2 Ch.  232.  The  real  difficulty  has  arisen 
from  the  constant  endeavour  to  apply  the  judgment  of  Kindersley, 
V.-C.,  in  Loring  v.  Thomas  (1861),  1 Dr.  & Sm.  497,  as  if  it  were  a 
rule  of  construction  in  every  case  where  a testator  makes  a sub- 
stitutional provision  for  the  children  of  any  of  a class  of  bene- 
ficiaries who  may  predecease  him,  and  there  are  children  of  one 
who  not  only  predeceased  the  testator  but  was  dead  when  the 
will  was  made.  In  the  Gorringe  case  the  House  of  Lords  approves 
of  the  judgment  of  Joyce,  J.,  and  Romer,  L.J.,  in  the  Courts 
below,  in  In  re  Gorringe,  [1906]  1 Ch.  319  and  [1906]  2 Ch.  341, 
at  p.  346,  both  of  which  contain  a very  full  discussion  of  the 
bearing  of  Loring  v.  Thomas  upon  questions  of  this  character. 
Romer,  L.J.,  says  ([1906]  2 Ch.  at  pp.  347,  348): — 

“The  only  principle  that  I find  in  Loring  v.  Thomas  and  the 
cases  which  have  followed  it  is  a principle  with  which  I am  heartily 
in  accordance,  and  it  is  this:  that  where  you  have  gifts  by  will  to 
beneficiaries  with  provisions  for  the  case  of  the  death  of  those 
beneficiaries  in  some  such  words  as  these,  “in  case  any  of  the 
beneficiaries  shall  die/  followed  by  a provision  for  issue,  those 
words  yrima  facie  point  to  futurity,  but  they  may  refer  to  the 
past,  and  words  of  that  kind  are  often  used  by  testators  not 
intending  to  restrict  them  to  the  future,  but  to  include  the  past.” 
Now,  approaching  this  will  in  the  way  in  which  Lord  Halsbury 
has  so  often  said  a will  should  be  approached,  by  reading  it  so  as 
to  “give  the  natural  meaning  to  the  words  and  the  sentences 
therein  contained,”  what  do  we  find?  The  testator,  presumably 
knowing  that  his  daughter  Sarah  Caroline  Watt  is  dead,  makes 
a will  in  which,  after  providing  for  his  widow,  he  first  makes 
express  provision,  contingent,  it  is  true,  as  to  both  income  and 
capital,  upon  their  attaining  twenty-one  and  twenty-seven  years 
of  age  respectively,  for  the  three  children  of  that  daughter.  Then 
the  residue  is  given  equally  to  and  among  his  children  as  a class, 
and  in  order  to  prevent  a lapse  the  will  provides,  after  some  inter- 
vening provisions  as  to  investments,  for  the  substitution  of  the 
issue  of  a child  dying  before  him.  Now  it  is  first  to  be  noted 
that  the  daughter  who  was  dead  could  not,  so  far  as  the  testator’s 
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intentions  were  concerned,  have  been  within  the  scope  of  his 
bounty  in  the  gift  of  the  residue  to  his  children,  and  that  con- 
sequently, as  is  pointed  out  in  Loring  v.  Thomas,  1 Dr.  & Sm.  at 
pp.  522  and  523,  if  the  grandchildren  take  at  all  they  take,  not  by 
substitution  for  a parent  who  under  the  terms  of  the  gift  to  the 
children  could  possibly  have  taken,  but  as  under  an  original 
bequest.  It  does  not  necessarily  follow  as  of  course  that,  because 
the  provision  for  issue  is  primarily  intended  to  be  by  way  of 
substitution,  the  issue  of  one  who  was  dead  at  the  date  of  the  will 
are  always  to  be  excluded.  Cases  like  Loring  v.  Thomas, 
Barraclough  v.  Cooper  (1905),  reported  in  a note,  beginning  at  p. 
121,  to  In  re  Lambert,  [1908]  2 Ch.  117,  In  re  Williams,  [1914]  2 Ch. 
61,  and  Re  Kirk  (1915),  113  L.T.R.  1204,  all  shew  that  if  the 
intention  is  to  be  gathered  from  the  provision  that  the  issue  of 
one  who  died  before  the  date  of  the  will  are  intended  to  benefit, 
the  will  is  to  be  so  construed.  In  such  cases  the  Courts  interpret 
the  words  “ shall  die”  as  meaning  “ shall  be  dead”  or  “ shall  have 
died,”  not  because  they  mean  that  in  every  case,  but  because 
that  is  the  sense  in  which  the  testator  used  them.  Here  the 
only  word  indicating  futurity  is  the  word  ‘‘should,”  with  which 
the  clause  commences.  “Should  any  of  my  children  predecease 
me”  has  plainly  reference  to  futurity.  To  say  that  these  words 
alone  could  be  intended  to  refer  to  the  death  of  his  daughter,  who 
to  his  knowledge  was  already  dead,  is  not  giving  them  their 
natural  meaning.  The  remaining  words  of  the  clause  or  the  con- 
text might  indicate  that  the  testator  intended  them  to  include  a 
child  already  dead;  but  not  only  is  there  nothing  more  in  the 
clause  itself  or  in  the  context  to  justify  an  extension  of  their 
meaning,  but  the  clause  contains  one  phrase  which  leaves  no  doubt 
in  my  mind  as  to  what  the  testator  meant.  That  phrase  is  “the 
share  of  said  child.”  The  testator  says  that  “should  any  of  my 
children  predecease  me,  I direct  that  the  share  of  said  child,”  etc. 
It  is  not  “the  share  which  any  child  of  mine  who  survived  me 
would  have  taken,”  or  words  to  the  like  effect,  but  a reference  to 
uthe  share,”  that  is,  “the  share  which  by  this  will  I have  already 
given  to  the  said  child  but  which  because  of  its  death  would  other- 
wise go  to  my  other  surviving  children.”  The  will  gave  no  share 
in  the  residue  to  the  mother  of  the  three  Watt  infants.  The 
whole  clause  must  be  considered  as  a provision  for  substitution 
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solely,  and  I can  see  nothing  whatever  in  it  upon  which  to  hold 
that  it  must  be  construed  as  also  intended  by  way  of  direct  gift 
to  benefit  the  grandchildren. 

The  fact  that  the  testator  had  already  conferred  a direct 
benefit  upon  the  grandchildren  is  an  additional  argument  for 
excluding  them,  if  any  further  argument  were  necessary,  to  which 
may  also  be  added  the  observation  that,  having  made  the  $12,000 
gift  contingent,  it  would  have  been  extremely  inconsistent  to  have 
made  an  absolute  gift,  which  would  vest  immediately  upon  his 
death,  of  a large  share  of  the  residue.  Nor  do  I think  that  the 
fact  that  the  share  which  they  get  under  this  construction  is  less 
than  it  would  otherwise  be  is  of  sufficient  weight  to  override  the 
plain  meaning  of  the  language  used  by  the  testator.  I think  it  is 
evident  that  he  intended  the  three  grandchildren  to  have  the  con- 
tingent gift  of  $12,000  and  no  more. 

To  the  cases  already  referred  to  may  be  added  Taylor  v.  Ridout 
(1862),  9 Gr.  356,  and  Re  Fleming  (1904),  7 O.L.R.  651. 

There  will  be  an  order  declaring  that  the  three  infant  grand- 
children are  not  entitled  to  any  share  in  the  residue.  The  costs 
of  all  parties  should  be  paid  out  of  the  estate,  those  of  the  executors 
as  between  solicitor  and  client. 

The  Official  Guardian,  on  behalf  of  the  three  infant  grand- 
children, appealed  from  the  judgment  of  Orde,  J. 

January  17,  1921.  The  appeal  was  heard  by  Meredith, 
C.J.O.,  Maclaren,  Magee,  Hodgins,  and  Ferguson,  JJ.A. 

7.  F.  Hellmuth,  K.C.,  for  the  appellant.  The  testator’s 
intention  is  clear;  he  meant  that  the  child  or  children  of  a deceased 
child  should  represent  the  deceased  child  and  have  an  aliquot 
share  in  the  estate:  Loring  v.  Thomas , 1 Dr.  & Sm.  497;  In  re 
Williams , [1914]  2 Ch.  61;  Re  Kirk,  113  L.T.R.  1204;  In  re 
Lambert,  [1908]  2 Ch.  117;  Barraclough  v.  Cooper,  ib.  121  (note), 
at  p.  124;  Halsbury's  Laws  of  England,  vol.  28,  p.  731;  Re  Denton 
(1912),  26  O.L.R.  294,  per  Boyd,  C.,  at  p.  299,  4 D.L.R.  626, 
atp.  637  ;In  re  Metcalfe,  [1909]  1 Ch.  424,  in  which  is  distinguished 
In  re  Cope,  [1908]  2 Ch.  1.  The  cases,  such  as  In  re  Brown,  [1917] 
2 Ch.  232,  in  which  the  expression  used  by  the  testator  “ shall 
die  in  my  lifetime”  is  construed  in  its  ordinary  future  sense, 
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must  be  distinguished.  Gorringe  v.  Mahlstedt,  [1907]  A.C.  225,  and 
Taylor  v.  Ridout,  9 Gr.  356,  are  distinguishable  on  the  facts. 

W.  A.  McM aster,  for  the  respondents  Charles  Sheard  and 
Arthur  Sheard.  The  position  of  the  clause  referring  to  the 
testator’s  children  dying  is  at  the  end  of  the  will,  and  is  clearly 
an  afterthought,  contemplating  the  possibility  of  a child  dying 
between  the  time  of  making  the  will  and  the  testator’s  death. 
See  Halsbury’s  Laws  of  England,  vol.  28,  p.  681:  “With  regard 
to  the  time  at  which  persons  and  things  described  by  the  will  are 
to  be  ascertained  according  to  their  descriptions,  the  presumptions 
are  that  descriptions  of  the  real  and  personal  estate  comprised 
in  the  will  refer  to  the  death  of  the  testator,  and  that  descriptions' 
of  donees  taking  as  individuals  refer  to  the  date  of  the  will.”  In 
Loring  v.  Thomas,  supra,  the  word  “shall”  not  “should”  is  used. 
“Should”  has  a conditional  meaning,  hence  “shall  have  died”  is 
very  different  from  “should  have  died:”  Jarman  on  Wills,  6th 
ed.,  vol.  2,  p.  1585.  Re  Denton,  In  re  Williams,  and  Barradough 
v.  Cooper,  supra,  are  all  distinguishable,  the  language  used  by  the 
testator  in  each  case  being  different.  See  also  Re  Williams 
(1903),  5 O.L.R.  345. 

J.  M.  Bullen,  for  Lillie  Olive  Mitchell,  Mary  Hewson,  and 
Laurena  Braden. 

F.  H.  Snyder,  for  the  executors. 

Hellmuth,  in  reply. 

February  18,  1921.  Meredith,  C.J.O. : — This  is  an  appeal 
by  Howard  Watt,  Rhoda  Watt,  and  Bruce  Watt,  grandchildren 
of  the  testator,  George  Sheard,  and  children  of  a deceased  daughter 
of  his,  from  the  order  of  Orde,  J.,  dated  the  17th  September,  1920, 
declaring  that  upon  the  true  construction  of  the  testator’s  will, 
which  bears  date  the  13th  August,  1919,  they  are  not  entitled  to 
share  in  the  residue  of  the  estate. 

I am  of  opinion  that  the  conclusion  of  my  brother  is  right  and 
that  his  order  should  be  affirmed.  , 

The  provisions  of  the  will  and  the  relevant  facts  are  set  out 
in  the  opinion  of  my  learned  brother,  and  I shall  not  restate  them. 

No  one  reading  the  will  without  reference  to  the  authorities 
can  doubt  that  the  testator’s  intention  was  that  the  only  benefit 
the  appellants  were  to  receive  under  it  was  to  share  in  the  $12,000 
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set  apart  for  them,  and  that  they  were  not  intended  to  take  any 
part  of  the  residue. 

!The  duty  of  the  Court  in . construing  a will  is  to  give  effect 
to  the  intention  of  the  testator,  and  not  to  depart  from  the  plain 
grammatical  meaning  of  the  words  he  has  used  to  express  that 
intention,  unless  there  is  found  in  the  will  that  which  shews  that 
the  words  used  were  not  intended  to  have  that  meaning. 

That  the  words  “shall  be  born  in  my  lifetime,”  in  the  absence 
of  any  context  to  explain  them,  are  to  be  taken  as  words  of  futurity, 
was  said  in  Gibbons  v.  Gibbons  (1881),  6 App.  Cas.  471. 

To  the  same  effect  is  what  was  said  in  Gorringe  v.  Mahlstedt, 
[1907]  A.C.  225,  and  by  Joyce,  J.,  in  the  same  case,  [1906]  1 Ch. 
319,  and  by  Romer,  L.J.,  in  the  same  case,  [1906]  2 Ch.  341,  346, 
reference  to  which  is  made  by  my  brother  Orde. 

In  In  re  Lambert , [1908],  2 Ch.  117,  120,  121,  relied  on  by  the 
appellants,  Eve,  J.,  distinguished  Gorringe  v.  Mahlstedt,  and 
pointed  out  that  the  two  exceptions  to  the  rule  in  Loring  v.  Thomas , 
1 Dr.  & Sm.  497,  on  which  the  decision  was  founded,  were  based  on 
two  considerations,  “in  the  first  place,  there  was  on  the  face 
of  that  will  an  indication  that  the  testator  knew  that  one  of  his 
sons  was  dead,  and  he  bequeathed  legacies  to  the  children  of  that 
son,  and  that  looks  as  if  he  knew  that  those  children  would  not 
come  in  under  the  gift  of  the  shares  of  residue,  and  so  he  provided 
for  them  by  separate  legacies.  Further,  in  that  will,  there  was  no 
provision  in  the  substitutional  gift  pointing  to  the  children  attaining 
21  or  being  married  in  order  to  attain  vested  interests.” 

The  first  of  these  considerations  applies  to  the  will  we  have  to 
construe. 

The  learned  Judge  was  led  to  his  conclusion  by  the  fact  that 
if  the  opposite  one  was  the  right  one  the  result  would  have  been 
that  a child  who  attained  21  before  the  date  of  the  will  would  be 
excluded  and  only  those  who  attained  21  after  the  date  of  the  will 
would  have  participated. 

In  that  case  the  will  created  a trust  of  the  residuary  estate 
of  the  testatrix  for  all  her  nephews  and  nieces  who  should  be  living 
at  her  death,  to  be  equally  divided  between  them,  “Provided 
always  that  if  any  nephew  or  niece  of  mine  shall  die  in  my  lifetime 
leaving  a child  or  children  who  shall  survive  me  and  being  a son 
or  sons  shall  attain  the  age  of  twenty-one  years  or  being  a daughter 
22 — 49  o.l.r. 
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or  daughters  shall  attain  that  age  or  marry  under  that  age  then 
and  in  every  such  case  the  last  mentioned  child  or  children  shall 
take  . . . the  share  which  his  her  or  their  parent  would 

have  taken  of  and  in  the  residuary  trust  funds  if  such  persons 
had  survived  me.” 

In  most  of  the  cases  the  attempt  on  the  one  side  has  been  to 
bring  them  within  Loring  v.  Thomas  and  on  the  other  to  bring 
them  within  Christopher  son  v.  Naylor  (1816),  1 Mer.  320. 

In  In  re  Hotchkiss’s  Trusts  (1869),  L.R.  8 Eq.  643,  648,  Vice- 
Chancellor  James  said  that  the  distinction  between  what  he 
termed  the  principles  of  the  two  cases  was  very  obvious:  in 
Christopher  son  v.  Naylor  there  was  a gift  to  a class,  and  a clear  gift, 
by  way  of  substitution,  of  the  legacy  which  was  intended  for  each 
person  who  was  then  comprised  within  the  class;  but  in  In  re 
Potter’s  Trust  (1869),  L.R.  8 Eq.  52,  which  was  decided  upon  the 
principle  of  Loring  v.  Thomas,  and  in  the  cases  on  which  the 
Potter  case  proceeded,  the  gift  was  not  to  a class,  followed  by  a 
substitution  of  other  persons  for  dying  members  of  that  class, 
but  it  was  a gift  to  two  classes:  first,  to  one  class  of  children  or 
nephews;  and  then  to  the  issue  of  another  class  of  children  or 
nephews. 

It  may  be  doubted,  in  view  of  the  subsequent  cases,  whether 
the  two  cases  referred  to  established  any  principle  or  did  more 
than  apply  well-settled  rules  to  the  facts  of  the  cases  under  con- 
sideration. 

In  some  of  the  cases  which  have  followed  Loring  v.  Thomas, 
it  has  been  said  that  where  there  is  a gift  to  a class  with  a provision 
that  if  a member  of  the  class  shall  die  his  child  or  children  shall 
take  its  or  their  parent’s  share  it  is  a ground  for  construing  the 
will  as  providing  for  two  classes,  one  the  children  and  the  other 
the  grandchildren,  because,  inasmuch  as  no  child  who  did  not 
survive  the  testator  can  take  a share,  the  gift  to  the  children  of 
their  parent’s  share  would  be  meaningless  unless  the  will  is  read 
as  providing  for  two  classes  and  not  for  one  class,  followed  by  a 
substitution  of  other  persons  for  dying  members  of  that  class. 

Even  in  such  a case  it  was  held  by  Younger,  J.,  in  In  re  Brown , 
[1917]  2 Ch.  232,  that  the  “principle”  of  Christopher  son  v.  Naylor 
should  be  applied,  and  it  was  said  (p.  238)  that  “there  is  absolutely 
nothing  in  this  will  which  enables  the  Court  to  depart  from  the 
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natural  and  first  meaning  of  the  words  used,”  which  is  a quotation 
from  the  observations  of  Romer,  L.J.,  in  In  re  Gorringe,  [1906] 
2 Ch.  at  p.  350,  approved  of  by  Lord  Macnaghten  in  the  same  case, 
sub  nom.  Gorringe  v.  Mah'.stedt,  [1907]  A.C.  at  p.  228. 

As  I have  said,  I agree  with  the  conclusion  of  my  brother  Orde, 
and  I also  agree  with  the  reasoning  on  which  it  is  based. 

I would  therefore  dismiss  the  appeal  and  deal  with  the  costs 
of  it  as  they  were  dealt  with  in  the  Court  below. 

Maclaren,  Hodgins,  and  Ferguson,  JJ.A.,  agreed  with 
Meredith,  C.J.O. 

Magee,  J.A. : — The  appeal  is  on  behalf  of  the  three  infant 
children  of  Sarah  Caroline  Watt,  deceased,  ^gainst  the  order 
construing  the  will  of  George  Sheard,  deceased,  their  mother’s 
father,  as  excluding  them  from  sharing  with  his  other  children 
in  the  residuary  part  of  his  estate.  Their  mother  had  died  in 
1911,  eight  years  before  her  father’s  will,  which  is  dated  the  13th 
August,  1919.  He  died  on  the  18th  August,  1919,  leaving  five 
children  surviving  him,  besides  these  three  children  of  the  deceased 
daughter. 

The  will,  among  sundry  specific  legacies,  directs  a sufficient 
sum  to  be  set  apart  to  provide  a life  annuity  of  $4,000  for  the 
testator’s  wife,  and  then  $12,000  to  be  set  aside  and  invested  for 
these  three  appellants,  by  name, “ children  of  my  daughter  Sarah 
Caroline  Watt,”  the  principal  to  be  paid  them  on  attaining 
the  age  of  27  years,  with  right  of  survivorship  between 
themselves,  the  income,  however,  till  they  attain  21  years 
to  form  part  of  his  estate,  and  after  some  specific  legacies 
all  the  residue  of  his  real  and  personal  estate  was  to  go 
“ equally  amongst  all  my  children  share  and  share  alike,”  and 
upon  his  wife’s  death  the  sum  set  apart  to  provide  her  annuity  was 
also  to  “go  and  be  distributed  likewise  equally  amongst  my  said 
children,”  and  then,  after  some  general  provisions,  and  apparently 
out  of  the  usual  order,  there  is  a final  clause  which  reads  thus: 
“Should  any  of  my  children  predecease  me  I direct  that  the  share 
of  said  child  so  dying  before  me  shall  go  and  be  given  to  and 
distributed  equally  amongst  the  child  or  children  of  such  child 
of  mine  predeceasing  me?’  The  appellants  say  that  under  this 
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last  clause  they  should  share  with  their  uncles  and  aunts.  Except 
the  facts  already  stated,  the  Court  has  before  it  only  the  statement 
that  the  testator’s  estate  amounted  to  about  SI 76,000.  If  this 
should  net  $168,000 — the  question  is  whether  these  appellants 
should  receive  $12,000  and  a sixth  share  of  the  remaining  $156,000, 
or  $38,000  in  all,  as  against  each  uncle’s  or  aunt’s  share  of  $26,000, 
or  should  they  get  only  the  $12,000  and  each  uncle  or  aunt  get 
$31,200?  We  know  nothing  of  the  circumstances  or  needs  of  these 
grandchildren  or  of  the  surviving  children,  or  what  was  operating 
in  the  testator’s  mind,  or  why  the  daughter  Sarah’s  children  should 
get  less  or  more  than  the  children  of  any  of  her  brothers  or  sisters 
who  might  happen  to  predecease  her  father.  He  may  have  con- 
ceived a special  affection  for  her  children,  or  he  may  have  thought 
that  in  their  fatljer’s  circumstances  they  would  need  less  than  his 
other  children — whichever  way  the  will  be  interpreted  there  is 
inequality,  but  no  sufficient  presumption  arises  from  that  con- 
sideration. The  will  gives  no  indication  that  the  draftsman  knew 
that  the  daughter  Sarah  was  not  living — it  is  shewn  that  the 
testator  did  know  that  fact.  If  the  testator  expected  that  the 
will  was  to  take  effect  in  a few  days,  one  is  left  to  surmise  why  that 
final  clause  should  be  added  out  of  its  order,  if  it  was  not  intended 
for  the  benefit  of  the  children  of  his  already  deceased  daughter.  If 
he  did  intend  them  to  have  a share,  he  made  no  such  precautionary 
limitation  postponing  their  receipt  of  it  till  more  mature  age  as 
he  did  with  the  smaller  bequest  of  $12,000.  And  another  fact, 
perhaps  to  be  weighed  as  against  this,  is  that  unless  they  were  to 
share  in  the  residue  there  is  no  provision  for  their  right  to  any 
income  at  all  during  minority.  There  is  no  special  provision  for 
survivorship  among  the  testator’s  children  or  their  children,  as 
there  is  among  these  three  grandchildren.  We  are  left  then  to 
ascertain  what  the  testator’s  own  intention  was  and  to  do  so 
from  his  own  words  in  the  light  of  the  circumstances  shewn.  We 
have  then  a special  small  contingent  deferred  provision  for  these 
three  grandchildren  and  a devise  of  the  large  residue  (including 
the  deferred  fund  for  the  wife’s  annuity)  to  his  children,  with  the 
separate  proviso  that  the  share  of  any  child  who  should  pre- 
decease him  should  go  to  that  child’s  children. 

Two  questions  in  effect  arise.  First,  are  the  words  ‘ Should 
any  of  my  children  predecease  me”  to  be  interpreted  as  meaning 
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“in  the  case  that  any  of  my  children  shall  hereafter  predecease  me  ” 

* — or  as  meaning  “in  the  case  that  any  of  my  children  should  have 
predeceased  me”?  Secondly — even  if  the  latter  meaning  be 
given — does  this  clause  either  indicate  as  meaning  living  and 
deceased  children  those  who  are  meant  by  the  words  “my  children” 
to  whom  the  residue  is  given,  or  would  it  indicate  that  the  residue 
is  to  have  another  class  to  share  in  it  besides  the  surviving  children 
originally  implied? 

As  to  the  first  question,  the  words  “should  any  of  my  children 
predecease  me”  ordinarily  would  refer  only  to  death  of  a child 
after  the  date  of  the  will — although  they  lend  themselves  much 
more  readily  to  a change  of  inflection  than  the  direct  future  tense 
in  such  phrases  as  “if  any  child  shall  die  in  my  lifetime.”  Although 
not  wholly  inconsiderable,  they  have  seldom  stood  in  the  way  in 
interpretation  when  the  rest  of  the  will  has  indicated  an  intention 
such  as  they  would  not  imply.  It  is  sufficient  here  to  quote  the 
words  of  Lord  Macnaghten  and  Lord  Lindley  in  Barraclough  v. 
Cooper,  reported  in  a note  to  lu  re  Lambert,  [1908]  2 Ch.  at  p.  121 — 
where  the  former  said  (p.  125):  “The  words  ‘shall  die’ 
have  always  been  construed  as  not  creating  any  serious  difficulty;” 
and  Lord  Lindley  said  (p.  126) : “The  words  ‘shall  die’  are  an  old 
phrase  that  has  been  treated  over  and  over  again  as  equivalent 
to  ‘shall  be  dead’  . . . There  is  no  magic  in  the  words; 

you  must  look  and  see  what  is  meant.  And  when  you  look  at  the 
>vill  as  a whole,  to  cut  out  this  granddaughter  from  a share  of  the 
residue  appears  as  plainly  as  possible  to  be  the  very  thing  that  this 
testator  did  not  intend.” 

In  the  leading  case  of  the  line  of  decisions  upon  which  the 
appellants  rely,  Loring  v.  Thomas,  1 Dr.  & Sm.  497,  as  well  as  in 
Christopher  son  v.  Naylor,  1 Mer.  320,  which  may  be  regarded  as 
heading  the  list  on  the  other  side,  ‘‘shall  die”  was  construed  as 
“shall  have  died.”  The  appellants’  chief  difficulty  is  on  the  other 
question.  The  will  gives  the  share  of  the  child  dying  before  the 
testator  to  that  child’s  children.  Rut  what  share  did  that  child 
take?  If  none,  then  her  children  take  none.  The  gift  of  the 
residue  is  to  “my  children”  and  “equally,”  that  is,  to  a class  of 
persons,  and  that  class  is  to  be  ascertained  at  the  death  of  the 
testator,  in  the  absence  of  other  indication. 

Thus,  although  our  Wills  Act,  R.S.O.  1914,  ch.  120,  sec.  37, 
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provides  that  “ where  any  person,  being  a child  or  other  issue  of 
the  testator  to  whom  any  real  estate  or  personal  estate  is  devised 
or  bequeathed  . . . dies  in  the  lifetime  of  the  testator,  leaving 
issue,  and  any  of  the  issue  of  such  person  are  living  at  the  time 
of  the  death  of  the  testator  such  devise  or  bequest  shall  not  lapse 
but  shall  take  effect  as  if  the  death  of  such  person  had  happened 
immediately  after  the  death  of  the  testator,  unless  a contrary 
intention  appears  by  the  will,”  it  has  been  held  that  this  does  not 
apply  to  a devise  to  a class  none  of  whom  are  named.  In  Re 
Williams  (1903),  5 O.L.R.  345,  it  was  held  that  upon  the  author- 
ities the  children  of  a daughter  who  had  died  before  the  will  could 
not  benefit  under  the  statute  in  a share  of  a bequest  “amongst  all 
my  children  in  equal  parts.”  So  in  Re  Clark  (1904),  8 O.L.R.  599, 
as  to  the  children  of  a son  who  died  after  the  will  and  before  the 
testator;  and  again  in  Re  Moir  (1907),  14  O.L.R.  541,  where  one 
child  was  named  for  a double  share  and  died  before  the  testator. 
It  may  have  been  in  view  of  this  interpretation  of  the  statute  that 
the  final  clause  was  added  by  the  draftsman  in  this  will.  It 
would,  I think,  be  giving  more  effect  than  would  be  warranted 
to  hold  that  the  effect  of  the  final  clause  is  to  make  the  words  “my 
children”  mean  “my  children  living  or  dead.”  In  In  re  Musther 
(1890),  43  Ch.  D.  569,  Lord  Justice  Lindley  said  (p.  573)  that  he 
could  not  conceive  the  testatrix  “intending  to  leave  her  money  to  a 
person  who  is  dead  before  the  date  of  the  will” — no  case  was  cited 
for  such  an  interpretation. 

But  then,  if  the  word  “children”  is  not  enlarged  to  include 
dead  children — may  not  this  final  clause  mean  that,  in  addition  to 
children,  the  fund  must  be  shared  with  these  grandchildren?  A 
testator  might  direct  a fund  to  be  divided  between  A.,  B.,  and  C., 
and  then  add  a clause  that  D.  or  his  issue  shall  share  in  it.  These 
grandchildren  would  not  in  that  case  be  taking  a share  in  sub- 
stitution for  their  mother,  but  taking  a share  on  their  own  behalf 
on  the  basis  of  such  a share  as  their  mother  would  take  if  she 
survived_  the  testator.  Such  an  intention  would  not  be  an 
unreasonable  one  to  attribute  to  a testator,  but  his  words  should 
not  be  unreasonably  twisted  to  evidence  it.  That  interpretation 
was  adopted  in  Loring  v.  Thomas , where  the  bequests  of  each 
quarter  of  the  fund  were  to  the  children  (or  in  one  case  grand- 
children) of  a named  person,  and  in  case  any  such  child  “shall  die 


ONTARIO  LAW  REPORTS. 


333 


XLIX. 


in  my  lifetime  leaving  any  child  or  children  who  shall  attain  21 
years  then  the  child  or  children  of  each  such  child  so  dying  in  my 
lifetime  shall  represent  or  stand  in  the  place  of  the  parent  and  be 
entitled  to  the  same  share  or  shares  which  the  deceased  parent 
would  have  been  entitled  to  if  living  at  the  time  of  my  decease.” 
Vice-Chancellor  Kindersley  held  that  the  children  of  children 
already  dead  at  the  date  of  the  will  took  in  their  own  right  and 
not  a substitued  share  of  their  parent.  He  was  able  to  say  in 
scrutinising  the  will  that  the  only  words  tending  to  exclude  issue 
of  predeceased  children  were  the  words  “ shall  die,”  which  he  felt 
justified  in  interpreting  as  “ shall  have  died”  or  “shall  be  dead.” 
This  change  of  tense  was  more  readily  arrived  at  because  the  will 
also  used  the  words  “shall  attain  the  age  of  21  years,”  which 
evidently  meant  “shall  have  attained”  that  age,  because  some  were 
already  over  that  age.  There  was  also  the  fact  that  one  of  the 
quarters  was  devised  to  the  children  of  A.  by  B.,  when  there  was 
only  one  child  living,  the  other  having  died  before  the  will  (a 
bequest  to  a dead  person  by  the  way).  But,  above  all,  the  learned 
Vice-Chancellor’s  opinion  seems  to  have  rested  on  the  fact  that  the 
issue  were  not  to  take  the  share  which  the  parent  “will  take  or 
can  take  or  is  intended  to  take,”  but  the  share  for  themselves, 
which  for  the  purposes  of  calculation  is  called  that  which  the  parent 
would  be  entitled  to  if  surviving  the  testator,  and  he  in  fact 
intimates  that  if  the  issue  were  only  to  take  the  parent’s  share 
they  would  take  nothing.  Now  that  is  exactly  what  is  given  in 
the  present  case— the  share  of  the  child  so  dying.  Here  all  the 
footholds  for  arriving  at  the  end  sought  by  the  appellants  and 
which  were  available  in  Loring  v.  Thomas  are  lacking.  In  addition 
there  is  the  obstacle  of  the  special  legacy  to  these  grandchildren, 
rendering  the  less  probable  the  intent  that  they  should  share  in  the 
general  fund.  It  is  not  unimportant  that  only  one  child  had  died 
before  the  and  the  issue  of  that  one  are  provided  for.  Had 
there  be§*6ns  do  or  more  dead,  and  provision  made  for  the  issue 
of  oniyy  Q,  there  might  be  more  room  for  speculation  as  to  the 
testa&Or's  intention.  Loring  v.  Thomas  was  approved  and  followed 
by  the  Court  of  Appeal,  whose  judgment  was  affirmed  by  the 
House  of  Lords,  in  Barraclough  v.  Cooper  under  a proviso  to  the 
like  effect.  In  that  case  there  was  only  the  manifest  intention  of 
equality  and  the  wording  shewing  that  the  grandchildren  were  not 
merely  to  take  the  parent’s  share  but  a share  for  themse  ves . 
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Notwithstanding  that  decision,  the  Court  of  Appeal  in  In  re 
Cope , [1908]  2 Ch.  1,  was  able  to  distinguish  a closely  similar 
proviso  by  reason  of  another  clause  indicating  that  the  testator 
was  alive  to  the  meaning  of  his  words  of  futurity,  and  they  decided 
against  the  issue  of  a child  who  had  died  before  the  will. 

The  strongest  case  for  the  appellants  appears  to  be  Re  Kirk , 
113  L.T.R.  1204,  where  the  fund  after  a daughter  Jane’s  death 
was  given  to  the  testator’s  children,  and  in  case  any  of  them  “shall 
die”  in  Jane’s  lifetime  and  “leave  a child  or  children”  such  child 
or  children  “ shall  take  their  respective  parent’s  share  with  survivor- 
ship if  no  child  left.”  The  will  was  executed  in  1874 — the  testator 
died  in  1876.  Astbury,  J.,  held  that  the  children  of  a son  who  had 
died  in  1865  and  the  child  of  a daughter  who  had  died  in  1873 
were  entitled  to  share.  He  found  no  sufficient  indication  that  the 
testator  intended  to  benefit  some  of  his  grandchildren  and  not 
others,  and  so  he  held  that  all  must  take  a share.  That  decision, 
if  it  be  warranted  by  the  authorities,  has  for  its  basis,  like  others, 
the  manifest  presumed  intention  of  equality.  That  basis  is  here 
absent,  for  there  is  the  special  provision  for  the  children  of  Sarah, 
which  of  itself  would  create  inequality.  In  fact  this  case  seems  to 
be  governed  by  the  principle  of  the  decision  in  Gorringe  v.  Mahl- 
stedt,  [1907]  A.C.  225,  where,  as  here,  there  were  legacies  to  the 
children  of  a deceased  son  (referred  to  however  as  deceased), 
and  the  residue  was  given  to  his  children  who  should  be  living 
at  his  decease  and  attain  21  years  or  marry,  with  a proviso  that 
the  children  of  any  child  who  “shall  predecease  me  should  take 
the  share  which  the  parent  would  have  taken  if  living  at  the 
testator’s  decease.”  Their  Lordships  considered  that,  unless 
there  is  something  in  the  context  which  prevents  the  ordinary 
and  proper  construction  of  the  words  in  their  natural  meaning, 
every  Court  ought  to  adhere  to  that  meaning  and  to  give  it  effect, 
and  Lord  Macnaghten  found  the  gift  in  proviso  fen  be  simply  a 
substitutional  one  and  not  an  independent  gift  td*d  tahe  grand- 
children. H)t  > 

Upon  the  ground,  therefore,  that  the  substantial  speciarlbgacy 
to  these  appellants,  with  the  special  limitations  upon  its  enjoyment, 
shuts  out  the  idea  of  intended  equality  among  the  stirpes  and 
removes  any  reason  for  not  construing  the  language  of  the  will  as 
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having  its  ordinary  meaning  both  as  to  the  word  “ predecease” 
and  the  words  “the  share  of  said  child  so  dying  before  me” — and 
therefore  that  the  appellants  take  no  share  in  the  residue — the 
appeal  fails. 

Appeal  dismissed,  with  costs. 


[APPELLATE  DIVISION.] 


Re  Cowan  and  Boyd. 


Landlord  and  Tenant — Overholding  Tenant — Application  of  Land- 
lord for  Possession — Extension  of  Term — Agreement  for — Cor- 
respondence*— Offer  and  Acceptance. 

A tenant’s  term  being  about  to  expire,  he  wrote  to  his  landlord  on 
the  17th  March,  with  reference  to  an  extension.  The  landlord 
answered  on  the  24th  March  that  she  would  renew  the  lease  for 
one  year  from  the  end  of  the  current  term,  at  an  advanced  rent. 
The  tenant  replied  on  the  31st  March  that  he  was  paying  as  high 
a rent  as  he  felt  he  should  pay,  “so  if  you  do  not  see  your  way 
clear  to  renew  at  the  present  rental  we  would  appreciate  an  early 
reply.”  On  the  5th  April,  the  landlord’s  husband  wrote  that  he 
would  call  and  see  the  tenant  at  the  end  of  the  month.  On  the 
19th  April  the  tenant  wrote,  “I  have  decided  to  accept  your  terms 
of  $75  per  month”:-— 

Held , that  the  tenant’s  letter  of  the  31st  March  was  not  a rejection 
of  the  offer  of  the  landlord;  that  the  letter  of  the  5th  April  left 
open  the  offer  of  the  24th  March  for  further  discussion;  and  that 
the  tenant  had  a right  to  accept  the  offer  at  the  time  he  did  so  by 
the  letter  of  the  19th  April. 

Order  of  a County  Court  Judge  dismissing  an  application  for  an 
order,  under  the  overholding  tenants  provisions  of  the  Landlord 
and  Tenant  Act,  for  possession  of  the  premises,  affirmed. 

An  appeal  by  the  landlord  from  an  order  of  Widdifield, 
Junior  Judge  of  the  County  Court  of  the  County  of  York,  dismiss- 
ing the  appellant’s  application,  under  Part  III.  of  the  Landlord 
and  Tenant  Act,  for  an  order  for  possession  of  the  demised  premises. 

Reasons  for  dismissing  the  application  were  given  by  the 
County  Court  Judge  as  follows; — 

No  oral  evidence  was  taken  before  me,  it  being  admitted 
that  the  facts  are  set  forth  in  the  tenant’s  affidavit  filed  in  the 
case,  a copy  of  which  has  been  delivered  to  the  landlord’s 
solicitor. 

The  tenant  was  in  possession  of  the  demised  premises  under 
a written  lease  for  one  year,  which  expired  on  the  31st  August, 
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1920,  at  a monthly  rental  of  $70.  At  the  time  this  lease  was 
entered  into,  there  was  some  oral  understanding  that  the  tenant 
should  be  allowed  to  remain  on  for  a further  period  of  one  year 
if  the  landlord  did  not  require  the  premises  for  her  personal  use. 
She  resides  in  Brooklyn,  N.Y.,  and  there  is  no  suggestion  that  she 
does  so  require  the  premises. 

On  the  17th  March,  1920,  the  tenant  wrote  the  landlord  to 
ascertain  if  the  lease  was  to  be  renewed.  Then  followed  the 
letters  set  out  verbatim  in  the  tenant’s  affidavit.  The  letters 
from  the  landlord  are  by  R.  G.  Cowan,  the  landlord’s  husband. 
There  is  no  contention  that  he  was  not  the  duly  qualified  agent 
of  the  landlord. 

The  contention  of  the  tenant  is  that  his  letter  of  the  19th 
April  is  an  unconditional  acceptance  of  the  landlord’s  offer  contain- 
ed in  the  letter  of  the  24th  March  to  renew  the  lease  for  one  year 
at  $75  per  month. 

The  contention  of  the  landlord  is  that  the  tenant’s  letter  of 
the  31st  March  constitutes  a refusal  of  her  offer  contained  in 
the  letter  of  the  24th  March,  and  contains  a written  offer,  and  there- 
fore the  acceptance  on  the  19th  April  is  too  late. 

There  is  no  doubt  that,  in  order  to  constitute  acceptance,  the 
assent  to  the  terms  of  an  offer  must  be  absolute  and  unqualified. 
If  the  acceptance  is  conditional,  or  any  fresh  term  is  introduced, 
by  the  person  to  whom  the  offer  is  made,  his  expression  of  assent 
amounts  to  a counter-offer,  which  in  turn  requires  to  be  accepted 
by  the  person  who  made  the  original  offer:  Halsbury’s  Laws  of 
England,  vol.  7,  p.  350. 

In  my  opinion,  it  cannot  be  said  that  the  letter  of  the  31st  March 
contains  any  counter-offer.  There  is  no  such  counter-offer  as  in 
Hyde  v.  Wrench  (1840),  3 Beav.  334,  was  held  sufficient  to  put  an 
end  to  the  original  offer.  The  original  offer  was  left  open. 
Cowan’s  letter  of  the  5th  April  shews  it  was  open  as  far  as  he 
was  concerned.  It  must  have  been  this  offer  he  intended  to 
discuss  in  Toronto. 

The  most  that  can  be  said  of  this  letter  of  the  31st  March 
is  that  it  is  a request  to  the  landlord  to  modify  the  terms  of  her 
offer — he  asks  her  to  reconsider  his  proposition.  I think  this 
brings  it  within  the  law  as  laid  down  in  Stevenson  v.  McLean 
(1880),  5 Q.B.D.  346.  Referring  to  this  case,  the  editor  of  the 
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*ast  (15th)  edition  of  Anson  on  Contract  says  (p.  49) : “An  offer 
once  refused  is  dead  and  cannot  be  accepted  unless  renewed; 
but  an  inquiry  as  to  whether  the  offeror  will  modify  his  terms 
does  not  necessarily  amount  to  a refusal/ 7 

In  my  opinion,  the  offer  of  the  landlord  contained  in  the  letter 
of  the  24th  March  was  still  open  on  the  19th  April,  and  the  letter 
of  the  last  named  date  was  an  unconditional  acceptance  of  the 
offer,  and  constituted  a binding  agreement  for  a renewal  of  the 
lease  for  one  year.  The  acceptance  was  within  a reasonable  time. 

The  landlord’s  application  will,  therefore,  be  dismissed,  with 
costs  fixed  at  $25. 

January  21.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Maclaren,  Magee,  Hodgins,  and  Ferguson,  JJ.A. 

J . P.  White,  for  the  appellant.  The  letter  written  by  the  appel- 
lant’s husband  on  the  24th  March,  offering  the  premises  at  a rental 
of  $5  per  month  more  than  the  tenant  had  previously  paid,  con- 
tained an  offer  which  was  not  accepted,  and  which  was  replied 
to  by  a counter-offer,  or  at  the  worst  a conditional  acceptance, 
which  was  never  in  turn  accepted  by  the  landlord:  Halsbury’s 
Laws  of  England,  vol.  7,  p.  350,  para.  720.  See  also  Hyde  v. 
Wrench,  3 Beav.  334,  at  p.  336,  a case  very  similar  to  this,  in 
which  the  law  is  very  clearly  declared. 

William  Proudfoot , K.C.,  for  the  tenant,  respondent.  There 
was  no  counter-offer  on  the  part  of  the  tenant,  for  in  his  reply 
to  the  landlord’s  letter  announcing  the  raising  of  the  rent  he 
left  the  offer  open  for  discussion  till  they  met  in  Toronto.  It  is 
true  that  he  also  may  have  requested  the  landlord  to  modify  his 
offer,  but  that  does  not  imply  even  a suggestion  of  a counter- 
offer. This  case  falls  within  the  lav/  in  Stevenson  v.  McLean , 
5 Q.B.D.  346. 

White , in  reply. 

February  18.  The  judgment  of  the  Court  was  read  by 
Meredith,  C.J.O.: — This  is  an  appeal  by  the  landlord  from  an 
o :der  of  the  County  Court  of  the  County  of  York,  dated  the  30th 
September,  1920,  made  under  the  overholding  tenants  provisions 
of  the  Landlord  and  Tenant  Act,  dismissing  his  application  for 
an  order  for  possession. 
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The  respondent  was  tenant  of  the  appellant  of  the  premises  in 
question,  and,  his  term  being  about  to  expire,  he  wrote,  on  the 
17th  March,  to  the  appellant,  or  her  husband,  with  reference 
to  an  extension  of  the  term.  In  reply  to  that  letter,  the  husband 
of  the  appellant  wrote,  on  the  24th  March,  saying  that  he  would 
renew  the  lease  for  one  year  from  the  end  of  the  present  year,  at 
an  advance  of  $5  per  month. 

On  the  31st  March,  the  respondent  replied  to  that  letter  as 
follows : — 

“We  received  from  Mr.  Cowan  a letter  to  the  effect  that  a 
renewal  of  lease  would  be  satisfactory  at  an  advance  of  $5  per 
month. 

“We  are  paying  now  as  high  a rent  as  we  feel  we  should  pay, 
so  if  you  do  not  see  your  way  clear  to  renew  at  the  present  rental, 
we  would  appreciate  an  early  reply,  as  we  purpose  buying  and 
would  like  time  to  decide  on  a house. 

“We  never  received  from  you  an  answer  to  our  question  re 
the  price  at  which  you  were  willing  to  sell.,, 

To  this  letter  the  appellant’s  husband  replied  on  the  5th 
April,  1920,  saying  that  he  would  be  in  Toronto  between  the  26th 
April  and  the  1st  May,  at  which  time  he  would  call  on  the  respond- 
ent. 

On  the  19th  April,  1920,  the  respondent  wrote  to  the  appellant 
the  following  letter: — 

“As  it  has  become  necessary  for  me  to  arrive  at  a decision  at 
once  with  regard  to  re-renting  your  house,  and  cannot  wait  for 
Mr.  Cowan’s  visit  to  Toronto,  I have  decided  to  accept  yo\ir 
terms  of  $75.00  per  month,  beginning  September  1st  next.” 

To  that  letter  the  appellant’s  husband  replied  as  follows: — 

“Your  letter  to  Mrs.  Cowan  received,  and  I wish  to  inform  you 
we  cannot  renew  your  lease  under  one  hundred  dollars  ($100.00) 
per  month.  I will  be  in  Toronto  on  or  about  April  30th  or  May 
1st. 

“Under  the  high  cost  of  taxes,  repairs,  etc.,  you  will  under- 
stand the  necessity  of  this  advance.” 

On  the  27th  April,  the  respondent  wrote  to  the  appellant 
the  following  letter:' — 

“Mr.  Cowan’s  letter  of  April  26th  has  been  received. 
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“In  his  letter  of  March  24th  he  made  a definite  offer  of  renewal 
of  lease  at  an  advance  of  $5.00  per  month. 

“In  my  letter  of  April  19th  I definitely  accepted  that  offer, 
which  I must  now  regard  as  definitely  binding  on  both  parties.” 
The  question  for  decision  is,  whether  or  not  the  respondent’s 
letter  of  the  31st  March  was  a rejection  of  the  offer  of  the  appellant. 

The  Court  is  of  opinion  that,  in  view  of  the  letter  of  the  appel- 
lant’s husband  of  the  5th  April,  in  reply  to  the  respondent’s  of 
the  31st  March,  it  left  open  the  offer  of  the  24th  March  for  further 
discussion;  and  that,  that  being  the  case,  the  respondent  had  a 
right  to  accept  the  offer  when  he  did  so  by  the  letter  of  the  19th 
April. 
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Appeal  dismissed  without  costs. 


[APPELLATE  DIVISION.]  1921 

Feb.  2 

Re  Race-Tracks  and  Betting. 


Constitutional  Laiv — Powers  of  Provincial  Legislature — Prohibition 
of  Race-track  Gambling — Licensing  of  Corporations  and  of 
Race-tracks — Conditions — Criminal  Code,  sec.  235  (2),  ( 3 ) (10 
11  Geo.  V.  ch.  U3,  sec.  6) — British  North  America  Act , secs. 
91  (27),  92  (8),  (13),  (16). 

The  power  of  the  Legislature  of  Ontario  by  legislation  to  authorise 
the  provincial  authorities  to  refuse  to  issue  racing  licenses  for 
race-tracks  on  which  race-track  gambling  is  carried  on,  or  to 
insert  in  a license  issued  a condition  that  race-track  gambling  shall 
not  be  carried  on,  was  negatived  by  the  Court  (Riddell,  J.,  dissent- 
ing) , upon  the  consideration  of  questions  referred  by  the  Lieuten- 
ant-Governor in  Council,  pursuant  to  the  Constitutional  Questions 
Act,  R.S.O.  1914,  ch.  85. 

Held,  per  Meredith,  C.J.C.P.,  that  horse-racing  is  in  almost  all 
parts  of  the  world  a pastime  and  business  of  much  importance, 
and  is  something  which,  by  itself,  must  fall  within  some  of  the 
divisions  of  legislative  power  set  out  in  the  British  North  America 
Act;  it  is  not  a mere  ingredient  in  some  other  subject-matter.  It 
does  not  come  within  any  matter  specifically  assigned  to  the  Pro- 
vinces under  sec.  92;  and,  therefore,  it  is  assigned  to  the  Dominion. 
A provincial  Legislature,  in  constituting  and  controlling  munici- 
pal bodies,  may  enact  that  such  bodies  shall  or  shall  not  have 
power  to  carry  on  racing,  and  if  power  is  conferred  they  may 
impose  restrictions  upon  it;  but  that  has  nothing  to  do  with  the 
question  under  consideration,  which  has  no  connection  with  “muni- 
cipal institutions”  (sec.  92  (8)  ).  The  general  power  of  a provin- 
cial Legislature  regarding  “property  and  civil  rights”  (13)  cannot 
reasonably  be  used  for  the  purpose  of  legislating  regarding  a 
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subject  of  Dominion  legislation,  especially  where  the  Dominion 
Parliament  has  already  legislated  upon  the  matter.  And  racing 
or  betting  is  not  a matter  of  “a  merely  local  or  private  nature” 
(16)  ; racing  and  betting  overrun  the  whole  world.  The  proposed 
legislation  would  not,  however,  trench  on  the  Dominion  Parlia- 
ment’s exclusive  power  in  respect  of  the  criminal  law  (sec.  91 
(27)  ).  The  question  submitted  was  not  whether  the  Province 
could  deal  with  horse-racing  or  gambling  as  a crime,  but  only 
whether,  in  so  far  as  the  Dominion  Parliament  had  not  made  it 
a crime,  the  Province  could  deal  with  it  otherwise  than  as  a crime 
— as  it  might  if  horse-racing  were  within  any  of  the  subjects 
assigned  to  the  Provinces  by  sec.  92. 

Thomas  v.  Sutters,  [1900]  1 Ch.  10,  referred  to. 

Per  Middleton  and  Lennox,  JJ.,  that  the  Dominion  Parliament, 
having  been  given  exclusive  jurisdiction  over  “criminal  law”  (sec. 
91  (27)  ),  can  alone  define  crime  and  enumerate  the  acts  which 
are  to  be  prohibited  and  punished  in  the  interests  of  public  moral- 
ity. The  proposed  legislation  is  an  attempt  by  the  Province  to  deal 
with  the  question  of  public  morals.  There  is  no  conflict  between 
the  two  jurisdictions  in  respect  of  the  overlapping  of  the  fields — 
the  proposed  legislation  is  a deliberate  attempt  to  trespass  upon  a 
forbidden  field. 

Attorney -General  for  Ontario  v.  Hamilton  Street  R.W.  Co.,  [1903] 
A.C.  524,  applied  and  followed. 

Per  Riddell,  J.,  that  the  real  question  was,  whether  the  Province 
had  the  power  to  prevent  racing  accompanied  with  betting  on  any 
land  in  Ontario;  the  Legislature  has  power  to  forbid  the  use  of 
any  and  every  place  in  the  Province  in  a manner  which  the  Legis- 
lature thinks  harmful  to  the  people  of  the  Province.  The  proposed 
legislation  came  within  “property  and  civil  rights”  (sec.  92  (13)  ), 
and,  if  not  vetoed  by  the  Dominion,  would  be  valid. 


Questions  referred  to  the  Court  by  the  Lieutenant-Governor 
in  Council,  pursuant  to  the  Constitutional  Questions  Act,  R.S.O. 
1914,  ch.  85. 

The  questions  were  as  follows; — 

1.  Has  the  Lieutenant-Governor  in  Council  power,  under  the 
provisions  of  the  Corporations  Tax  Act,  sec.  4,  sub-sec.  15,  to 
impose  as  a condition  in  the  license  therein  referred  to,  that 
race-track  gambling,  that  is  to  say,  book-making,  pari-mutuels, 
or  pool-selling,  shall  not  be  carried  on  by  the  incorporated  company, 
association,  or  club  to  which,  or  upon  the  race-track  in  respect  of 
which,  the  said  license  is  issued? 

2.  In  the  event  of  the  answer  to  question  1 being  in  the  negative, 
is  it  within  the  legislative  competence  of  the  Legislative  Assembly 
for  Ontario : (a)  To  empower  the  Lieutenant-Governor  in  Council 
to  insert  in  racing  licenses  issued  by  the  Provincial  Treasurer 
conditions  prohibiting  racing  on  race-tracks  on  which  race-track 
gambling  ...  is  carried  on,  and  thus  to  prohibit  racing  upon 
race-tracks  to  which  the  Criminal  Code,  sec.  235,  sub-secs.  2 
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and  3,  as  enacted  by  10  & 11  Geo.  V.  ch.  43,  sec.  6 (Dom.),  applies? 
(b)  To  empower  the  Lieutenant-Governor  in  Council  to  refuse 
to  issue  racing  liceenses  to  race-tracks  on  which  race-track  gamb- 
ling ....  is  carried  on,  and  thus,  etc.,  as  in  (a). 

January  24  and  25.  Argument  on  the  questions  submitted 
was  heard  by  Meredith,  C.J.C.P.,  Riddell,  Middleton,  and 
Lennox,  JJ. 

Edward  Bayly , K.C.,  for  the  Attorney-General  for  Ontario, 
said  he  was  content  to  have  a negative  answer  to  the  first  question. 
As  to  the  second  he  argued  that  the  subject-matter  of  the  question 
came  within  the  powers  conferred  upon  the  Provincial  Legislature 
by  sec.  92  of  the  B.N.A.  Act,  1867,  in  clauses  8 (municipal  insti- 
tutions in  the  Province),  13  (property  and  civil  rights  in  the 
Province),  and  16  (matters  of  a merely  local  or  private  nature  in 
the  Province) . He  relied  principally  upon  clause  16.  He  admitted 
that  where  the  Dominion  had  been  given  a field  of  legislation  and 
the  Province  was  given  the  same  field,  the  Dominion  might  push 
the  Province  out  of  the  field:  La  Compagnie  Hydraulique  de  St. 
Frangois  v.  Continental  Heat  and  Light  Co.,  [1909]  A.C.  194.  But 
he  contended  that  here  there  was  no  such  conflict. 

J.  M.  Godfrey,  on  the  same  side,  argued  that,  viewing  the  sub- 
ject from  another  angle,  and  assuming  that  the  proposed  legis- 
lation would  prohibit  gambling,  nevertheless  it  was  within  the 
power  of  the  Provincial  Legislature.  Drink  and  gambling  were 
analogous,  and  so  the  various  decisions  known  as  the  “liquor 
cases’7  applied,  andwere  authorities  for  the  contention  that  the 
Provincial  Legislature  had  the  power  asked  for  here.  These 
cases  were  all  collected  in  Cameron’s  book  on  the  Canadian 
Constitution  and  the  Judicial  Committee.  He  referred  particu- 
larly to  Hodge  v.  The  Queen  (1883),  9 App.  Cas.  117,  and  Russell 
v.  the  Queen  (1882),  7 App.  Cas.  829.  These  cases  applied  as  a 
matter  of  police  regulation.  The  Dominion  Parliament  had 
released  betting  on  races  on  the  race-course  of  an  incorporated 
association  by  pari-mutuel  machine  from  the  gambling  provisions 
of  the  criminal  law.  Therefore  this  field  was  open  for  the  Province 
to  utilise  for  prohibition.  The  extent  to  which  the  Dominion 
Parliament  might  make  laws  for  the  peace,  order,  and  good  govern- 
ment of  Canada  was  fully  set  forth  in  Hodge  v.  The  Queen.  He 
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submitted  that  all  the  Dominion  could  do  about  intoxicating  liquor 
was  to  make  the  use  of  it  a crime.  The  Dominion  could  not  leg- 
islate as  to  peace,  order,  and  good  government  on  any  subject 
coming  within  sec.  92  of  the  R.N.A.  Act,  1867:  Regina  v.  Wason 
(1890),  17  A.R.  221;  Attorney-General  for  Canada  v.  Attorney- 
General  of  Alberta  and  Attorney-General  of  British  Columbia  (1916), 
26  D.L.R.  288,  [1916]  1 A.C.  588.  The  legislation  desired  here 
was  highly  localised,  and  did  not  trench  on  trade  and  commerce : 
Rex  v.  Quong  Wing  (1913),  12  D.L.R.  656. 

H.  J.  Scott,  K.C.,  for  the  Kenilworth  Jockey  Club,  argued 
that  this  legislation  was  a matter  clearly  within  the  criminal 
law:  Saunders  v.  The  King  (1907),  38  Can.  S.C.R.  382.  There 
were  decisions  exactly  in  point  under  the  Sunday  legislation: 
for  example,  Attorney-General  for  Ontario  v.  Hamilton  Street  R.W. 
Co.,  [1903]  A.C.  524.  This  decision  should  be  conclusive  of  the 
present  question.  In  re  Legislation  respecting  Abstention  from 
Labour  on  Sunday  (1905),  35  Can.  S.C.R.  581,  and  Ouimet  v. 
Bazin  (1912),  46  Can.  S.C.R.  502,  3 D.L.R.  593,  are  also  authori- 
ties on  the  same  point.  So  he  contended  that,  if  the  subject 
(gambling)  came  within  the  criminal  law,  it  was  ultra  vires  of  the 
Provincial  Legislature.  Everything  in  the  Criminal  Code  was 
outside  the  jurisdiction  of  the  Provincial  Legislature.  The  subject 
sought  to  be  dealt  with  here  was  a matter  of  criminal  law,  and  so 
ultra  vires  of  the  Province,  and  the  proposed  legislation  would 
consequently  trench  upon  Parliament’s  exclusive  power  in  criminal 
law. 

W.  N.  Tilley,  K.C.,  for  the  Canadian  Racing  Association, 
said  that  he  would  not  add  anything  to  the  argument  on  the 
criminal  law  aspect  of  the  question,  except  that  a Province  cannot 
take  the  place  of  the  Dominion  in  legislating  in  regard  to 'criminal 
law  any  more  than  in  bankruptcy.  He  put  his  case  on  this: 
The  Dominion  Parliament  had  by  the  Act  of  1920  drawn  the 
dividing  line  between  what  would  protect  the  public  on  the 
one  hand  and  what  would  be  an  aid  to  agriculture,  the  militia, 
etc.,  on  the  other,  and  so  whatever  would  fall  on  either  side  would 
be  for  the  Dominion  to  legislate  about.  The  Province  could  not 
camouflage  by  calling  what  they  proposed  to  do  a licensing,  when 
in  reality  it  is  an  attempt  to  stop  horse-racing,  which  is  a subject 
for  Dominion  legislation.  If  the  Dominion  legislates  about  agri- 
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culture,  the  Province  cannot  infringe  on  this  field.  The  liquor 
legislation  had  never  been  based  on  the  criminal  law  at  all.  The 
Local  Option  Act  could  only  come  into  effect  where  the  Canada 
Temperance  Act  was  not  in  force.  The  subject-matter  of  the 
question  could  not  be  brought  within  any  of  the  powers  conferred 
upon  the  Legislatures  by  sec.  92  of  the  B.N.A.  Act.  He  referred 
to  Madden  v.  Nelson  and  Fort  Sheppard  R.W.  Co.,  [1899]  A.C. 
626,  and  In  re  Board  of  Commerce  Act  (1920),  60  Can.  S.C.R. 
456,  54  D.L.R.  354. 

D.  L.  McCarthy,  K.C.,  for  the  Ontario  Jockey  Club,  directed 
his  argument  mainly  to  shewing  his  right  to  refer  to  the  report 
of  the  Commission  appointed  to  inquire  into  the  subject  of  the 
necessity  of  horse-racing  for  the  improvement  of  the  breed  of 
horses;  and  contended  that  the  matter  sought  to  be  legislated  on 
came  under  the  heads  of  agriculture  and  trade  and  commerce, 
and  so  was  within  the  exclusive  jurisdiction  of  the  Dominion 
Parliament.  He  referred  to  the  case  of  Regina  v.  Keefe  (1890), 
1 Terr.  L.R.  280. 

J.  W.  Curry , K.C.,  for  the  Western  Racing  Association,  and 
W.  S.  Montgomery , for  the  Thorncliffe  Racing  Association,  were 
also  heard  in  opposition  to  the  proposed  legislation. 

February  25.  Meredith,  C.J.C.P.: — A categorical  answer 
to  these  questions  might  be  sufficient  for  those  who  are  familiar 
with  the  matters  really  involved;  and  those  who  are  thus  familiar 
are  doubtless  all  or  nearly  all  of  the  inhabitants  of  Ontario  who 
take  an  interest  in  such  things;  but  beyond  the  “atmosphere” 
of  this  Province,  whither  this  case  may  go  or  where  that  which  is 
advised  in  it  may  be  overhauled  at  some  time,  and  as  it  is  also 
always  well  to  leave  as  little  as  possible  in  such  a plight  that  it 
may  be  misunderstood,  I deem  it  advisable  to  state  in  a general 
way  what  the  real  object  of  these  questions  is  and  what  the 
effect  of  our  answers  to  them  may  be., 

That  which  is  to  be  affected  mainly,  if  the  Province  have 
power  to  affect  it,  is  horse-racing;  also,  more  directly,  but  less 
effectually,  it  is  betting  at  horse-races:  but  no  betting  no  racing; 
a killing  of  two  birds  with  one  stone. 

There  are  in  the  Province  three  classes  of  persons  concerned, 
or  who  concern  themselves,  mainly  in  the  matter:  (1)  those  who 
23 — 49  o.l.r. 
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are  opposed  to  betting  and  desire  to  prevent  all  others  from 
determining  for  themselves  whether  to  indulge  in  it  or  not;  (2) 
those  who  desire  to  bet,  and  those  who  desire  the  freedom  to  bet 
or  not  as  they  please ; and  (3)  those,  mainly  owners  of  race-courses 
and  race-horses,  whose  businesses  should  be  ruined  by  the  sup- 
pression of  betting. 

The  starting  point  is  therefore  a consideration  of  what  horse- 
racing is;  and,  having  that  ill  mind,  the  only  other  point  in  the 
matter  is:  whether  it,  and  its  necessary  accompaniment,  betting 
on  the  races,  come  under  sec.  91,  or  under  sec.  92,  of  the  British 
North  America  Act,  1867. 

In  almost  all  parts  of  the  world  horse-racing  is  and  always  has 
been  a pastime  and  business  of  much  importance;  it  is  less  so 
in  Canada  than  in  England  and  in  Ireland ; but  it  is  the  same  thing 
in  all  its  qualities;  therefore  it  is  something  which,  by  itself,  must 
fall  within  some  of  the  divisions  of  legislative  power  set  out  in 
the  Act;  it  is  not  a mere  ingredient  in  some  other  subject-matter. 

Then,  does  it  come  within  any  matter  specifically  assigned  to 
the  Provinces  under  sec.  92?  If  not,  it  is  assigned  to  the  Dominion. 

Those  who,  with  utmost  care  and  great  experience  and  know- 
ledge, constructed  the  legislation  in  question,  having  before  them 
the  results,  up  to  that  time,  of  the  working  of  the  Constitution  of 
the  United  States  of  America,  and  being  yet  quite  near  to  its  great 
civil  war,  deemed  it  essential  to  the  welfare  of  the  about  to  be 
united  Provinces,  to  reverse  the  rule  under  that  Constitution  and 
to  put  the  general  power  to  legislate  in  Parliament,  and  power 
in  respect  of  only  specified  things  in  the  Provincial  Legislatures; 
yet,  strange  it  is,  the  judicial  mind  in  the  United  States  ran  con- 
trary to  “States  Rights,”  whilst  that  ultimately  ruling  in  Canada 
has  generally  been  in  favour  of  provincial  contentions,  notwithstand- 
ing the  purpose  of  the  makers  of  the  Act  and  the  general  power 
conferred  on  Parliament  only. 

It  was,  I think,  pretty  generally  admitted  upon  the  argument 
that  to  secure  an  affirmative  answer  to  the  second  question,  the 
subject-matter  of  the  question  must  be  brought  within  some  of 
the  specified  powers  conferred  upon  the  Legislatures  by  sec.  92; 
and  Mr.  Bayly,  acting  for  the  Provincial  Attorney-General, 
placed  the  assertion  of  legislative  power  on:  (8)  municipal  insti- 
tutions; (13)  property  and  civil  rights;  and  (16) matters  of  a merely 
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local  or  private  nature.  Mr.  Godfrey,  representing  the  same  class, 
and  all  of  the  counsel  on  the  other  side,  generally,  but  unfortunate- 
ly I think,  left  the  enactment  and  turned  to  the  cases  to  support 
their  contentions. 

No  adjudication  can  alter  the  lines  of  demarcation  in  the 
Act:  lines  which  are,  and  must  be, always  legislative,  not  judicial; 
nor  can  the  lines  be  shifted  under  cover  of  a judicial  delimitation 
or  fixing  of  them;  all  that  the  Courts  should,  and  rightly  can, 
do  is  determine  within  which  lines  each  particular  case  lies. 

I shall  now  deal  with  Mr.  Bayly’s  contentions;  and  decline 
to  follow  other  counsel  into  the  jungle  of  cases,  where,  if  there 
is  not  great  danger  of  losing  oneself,  there  is  of  losing  the  point 
of  the  case  and  sight  of  the  real  purposes  of  those  who  made  the 
British  North  America  Act,  1867 ; and  shall  take  those  contentions 
in  the  order  in  which  they  were  discussed  by  him. 

(1)  Doubtless  the  Legislatures  have  power  to  legislate,  in 
regard  to  racing,  in  constituting  and  controlling  municipal  bodies; 
that  the  creators  of  them  may  fashion  them  so  that  they  may 
or  may  not  have  power  to  carry  on  racing,  and  carry  it  on  in  such 
manner,  and  subject  to  such  restrictions,  as  the  Legislatures 
may  prescribe:  an  instance  of  such  a character  is  contained  in 
ch.  47,  sec.  26,  of  the  latest  Revised  Statutes  of  this  Province* 
— see  also  the  Municipal  Act,  sec.  398  (9)f  but  all  that  has  nothing 
to  do  with  the  question  under  consideration — that  question  has 
not  even  the  remotest  connection  with  municipal  institutions. 

(2)  Property  and  civil  rights  are  more  or  less  involved  in 
almost  all,  if  not  all, of  the  subjects  of  legislation;  but  it  would 
be  absurd  to  contend  that  that  alone  brings  such  subjects  within 
the  exclusive  legislative  powers  of  the  Provinces.  Property  must 
be  held  and  contracts  must  be  made  even  in  matters  which  are 
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* The  Agricultural  Societies  Act,  R.S.O.  1914,  ch.  47,  sec.  26 : 
“(1)  Horse-racing  other  than  trials  of  speed  under  the  control  and 
regulation  of  the  officers  of  the  society  shall  not  be  carried  on  during 
the  days  appointed  for  holding  any  exhibition  of  any  society  at  the 
place  of  holding  the  exhibition  or  within  five  miles  thereof.”  By  the 
following  sub-sections  provision  is  made  for  prosecutions,  convic- 
tions, fines,  and  in  the  event  of  a conviction  for  debarring  the  society 
proven  to  have  permitted  horse-racing  from  receiving  any  portions 
of  the  legislative  grant  in  the  next  ensuing  year. 

f 398.  By-laws  may  be  passed  by  the  councils  of  all  municipali- 
ties * * * 9.  for  prohibiting  racing,  immoderate  or  dangerous 
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most  directly,  and  necessarily,  Dominion  concerns : but  the 
general  power  regarding  property  and  civil  rights  cannot,  reason- 
ably, be  made  even  an  excuse  for  invading  race-courses  for  the 
purpose  only  of  legislating  regarding  a subject  of  Dominion 
legislation  only;  and  that  ought  to  be  the  more  evident  when 
Parliament  has  already  legislated  upon  the  matter.  Section  94 
of  the  Act  throws  much  light  upon  the  real  meaning  of  these 
words,  “property  and  civil  rights.”  Whether  a general  provincial 
law  against  betting — an  enactment  such  as  the  Gaming  Act — 
and  making  the  money  lost  recoverable  in  a civil  action,  should 
cover  betting  such  as  that  in  question,  in  view  of  the  parliamentary 
legislation  now  in  force,  need  not  be  considered;  though  I may 
say  that  at  present  I do  not  perceive  how  it  could;  it  would  be  in 
direct  conflict  with  Dominion  legislation  upon  a subject  in  the 
exclusive  power  of  Parliament. 

(3)  That  racing,  or  betting,  is  not  a matter  of  merely  a local 
or  private  nature  is  very  evident:  they  both  overrun,  not  only  a 
Province,  but  the  whole  world : they  are  ingrained  in  human  nature : 
and  in  substance  are  the  same  wheresoever  they  are  exercised 
and  by  whatsoever  means. 

I am  asked  what  then  of  public  health,  have  not  the  Provinces 
legislative  power  as  to  it?  I should  have  thought  the  answer 
obvious:  Yes,  mainly  under  (8)  municipal  institutions,  as  pages 
of  provincial  legislation  shew.  Public  health  must  be  one  of  the 
most  important  matters  of  municipal  care  and  control;  and,  besides 
that,  one  of  the  subjects  especially  assigned  to  the  Provinces 
comprises  (7)  the  establishment,  maintenance,  and  management 
of  hospitals,  asylums,  charities,  and  eleemosynary  institutions, 
other  than  marine  hospitals;  and  again  some  diseases,  and  so  health 
legislation,  may  be  of  a mere  “local  nature  in  the  Province.” 

But  I am  quite  unable  to  agree  in  the  contention,  almost 
altogether  relied  on  by  counsel  who  argued  against  provincial 
power,  that  the  proposed  legislation  should  trench  on  Parliament’s 
exclusive  power  in  respect  of  the  criminal  law,  except  the  con- 
stitution of  courts  of  criminal  jurisdiction,  but  including  the 
procedure  in  criminal  matters:  sec.  91  (27). 

The  criminal  law  may  occupy  a field  of  its  own  which  cannot 
be  invaded:  all  crimes  are  within  that  field — murder,  theft,  and 
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the  whole  calendar,  including,  according  to  well-known  decisions, 
Sunday  desecration:  but  the  criminal  law  is  not  limited  to  that 
field;  it  may  go  into  others — Dominion  or  provincial — and  bring 
into  the  field  of  crime  any  matter  or  thing,  however  otherwise 
innocent  or  beneficial  it  may  have  been.  But,  in  making  a crime 
of  something  not  before  a crime,  it  should  hardly  be  needful  to 
say  that  the  whole  of  the  class  of  the  subject  of  legislation  out  of 
which  the  one  thing  is  taken  is  not  brought  under  parliamentary 
powers  by  virtue  of  sec.  91  (27).  The  thing  is  taken  into  the 
field  of  criminal  law;  that  field  is  not  extended  over  the  whole 
field  from  which  the  one  thing  has  been  taken.  So,  too,  the  ban 
of  crime  may  be  removed  from  any  thing  by  Parliament,  and 
thereupon  it  drops  to  its  proper  place  in  the  constitutional  plan 
and  map;  power  over  it  as  a crime  ends  necessarily:  see  Toronto 
R.W . Co.  v.  The  King,  [1917]  A.C.  630. 

Racing  is  not  a crime ; betting  is  not  a crime ; keeping  a common 
betting  place  is  made  a nuisance  and  a crime  by  the  Criminal 
Code;  as  also  were  those  things  commonly  called  ‘‘pool-selling” 
and  “book-making;”  but  certain  things  which  came,  or  were 
supposed  to  come,  under  this  condemnation  have  been — subject 
to  some  “provisions” — released  by  Parliament  from  it;  but  that 
release,  as  I have  said,  did  not,  and  could  not,  confer  any  power 
to  control  them  otherwise : the  subject-matter,  in  so  far  as  it  is  not 
still  a crime,  has  dropped  back  into  its  proper  sphere — a civil 
matter  of  contract  which  the  Province  could  control  if  it  controlled 
racing — but  it  does  not,  and  race-betting  is  all  we  are  considering: 
see  Thomas  v.  Sutters,  [1900]  1 Ch.  10. 

The  Sunday  desecration  case  illustrates  this : it  was  based  upon 
the  consideration  that  all  such  offences  are  crimes : whilst 
the  decision  of  this  case  must  be  upon  facts  the  very  opposite  of 
that : neither  horse-racing  nor  gambling  is  a crime  unless  and  until, 
and  to  the  extent  only,  that  by  Parliament  it  is  made  a crime. 

The  Province  does  not  ask  whether  it  can  deal  with  horse- 
racing or  gambling  as  a crime:  it  knows  that  it  cannot:  it  asks 
only  whether,  in  so  far  as  Parliament  has  not  made  it  a crime,  it 
can  deal  with  it  otherwise  than  as  a crime:  as,  obviously  I should 
have  thought,  it  might  if  horse-racing  were  within  any  of  the  sub- 
jects assigned  to  the  Provinces  in  sec.  92:  the  case  of  Thomas  v. 
Sutters  is  much  in  point. 
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The  onus,  as  it  were,  of  establishing  provincial  legislative 
power  over  the  matter  in  question  is  upon  those  who  ask  these 
questions  with  the  purpose  of  exercising  such  legislative  power; 
and  that  onus  they  have  not  only  failed  to  satisfy,  but,  on  the 
contrary,  it  has  been,  in  my  opinion,  made  plain  that  there  is  no 
such  power.  And,  I may  add,  the  more  carefully  each  legislative 
body  keeps,  and  is  kept,  within  its  defined  boundaries,  the  better 
must  the  purposes  of  confederation  be  attained  and  maintained. 

My  answer  to  the  second  question  is  therefore:  No. 

The  first  question  must  also  be  answered  in  the  same  way; 
indeed,  to  those  who  are  not  in  the  “atmosphere”  of  common 
knowledge  of  the  subject,  it  might  be  deemed  a senseless  question. 

The  answer  of  the  Court  is:  No:  to  each  question,  for  the 
various  reasons  given,  as  the  Act — R.S.O.  1914,  ch.  85,  sec.  3 — 
requires. 


Middleton,  J.: — In  my  opinion,  the  only  answer  that  can  be 
given  to  these  questions  is  that  the  Provincial  Legislature  has  not 
the  power  claimed. 

To  the  Dominion  has  been  given  exclusive  j urisdiction  over  ‘ ‘ crim- 
inal law.”  It  alone  can  define  crime  and  enumerate  the  acts  which 
are  to  be  prohibited  and  punished  in  the  interests  of  public  morality. 
The  Province  may  prohibit  many  things  when  its  real  object  is 
the  regulation  of  and  dealing  with  property  and  civil  rights,  or 
any  of  the  subjects  assigned  to  its  jurisdiction.  Parliament  may 
deal  with  the  same  things  from  the  standpoint  of  public  morality, 
so  there  may  be  in  many  cases  room  for  discussion  as  to  the 
apparent  conflict  between  the  two  legislative  fields. 

In  the  case  in  hand  the  proposed  legislation  is  not  in  any  way 
within  the  ambit  of  the  provincial  jurisdiction,  but  it  is  an  attempt 
by  the  Province  to  deal  with  the  question  of  public  morals.  Gamb- 
ling is  regarded  as  an  evil.  Parliament  has  undertaken,  in  the 
exercise  of  its  powers,  to  lay  down  rules  in  the  interest  of  public 
morals  to  regulate  it.  It  has  considered  the  question  of  gambling 
in  connection  with  horse-races,  and  has  declared  that  on  certain 
race-tracks  betting  by  means  of  pari-mutuel  machines  shall  not 
be  unlawful.  The  Province,  thinking  this  does  not  sufficiently 
guard  public  morals,  seeks,  in  an  indirect  way,  to  accomplish  that 
which  it  thinks  the  Dominion  should  have  done,  and  so  proposes 
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to  prohibit  racing  on  all  tracks  upon  which  it  is  lawful  under 
the  Dominion  Act  to  operate  pari-mutuel  machines. 

This  is  in  no  sense  a conflict  between  the  two  jurisdictions  by 
reason  of  the  overlapping  of  the  fields,  but  it  is  a deliberate  attempt 
to  trespass  upon  a forbidden  field. 

The  case  is  governed  by  the  Lord’s  Day  case,  Attorney-General 
for  Ontario  v.  Hamilton  Street  R.W.  Co.,  [1903]  A.C.  524. 

This  view  of  the  case  is  in  no  way  in  conflict  with  the  decisions 
upon  the  various  liquor  laws.  This  legislation  has  never  been 
attacked  or  upheld  as  dealing  with  criminal  law.  The  Dominion 
has  from  the  first  treated  such  sumptuary  laws  as  essentially  local, 
bringing  them  into  operation  upon  local  votes.  The  Province 
clearly  has  jurisdiction  to  deal  with  the  same  matters  under  its 
local  jurisdiction  unless  the  provincial  law  would  conflict  with 
the  enactment  of  Parliament,  in  which  case  the  will  of  the  Legis- 
lature must  give  way. 

Lennox,  J.: — The  conclusions  I have  reached  upon  the  con- 
stitutional questions  submitted  are  clearly  and  concisely  expressed 
in  the  opinion  of  Mr.  Justice  Middleton,  and  it  is  desirable  to  avoid 
a multiplicity  of  words  and  phrases  in  answering  the  questions. 

I agree  that  the  Provincial  Legislature  has  not  the  power 
claimed;  and  this  for  the  reasons  assigned  by  my  learned  brother. 

Riddell,  J. : — I have  the  misfortune  to  differ  from  my  learned 
brethren  on  the  real  question — which  is,  has  the  Province  the  power 
to  prevent  racing  accompanied  with  betting  taking  place  on  any 
land  in  Ontario? 

The  Province  does  not  propose  to  deal  with  racing  or  betting 
anywhere  but  in  the  Province : and  I cannot  agree  that  legislation 
on  such  subjects  would  necessarily  be  excluded  from  the  category 
of  legislation  “of  a local  and  private  nature”,  for  the  reason  that 
racing  and  betting  are  widely  spread— spread  beyond  the  limits 
of  the  Province  and  the  Dominion.  So  is  small-pox,  so  are  thistles 
and  burdock;  and  no  one  can  doubt  the  power  of  the  Province  to 
protect  its  people  from  either — to  forbid  every  one  in  the  Province 
to  use  land  within  the  Province  for  fostering  either — and  this  quite 
irrespective  of  municipal  legislation. 

I make  no  pretence  to  determine  judicially  the  advantages  or 
disadvantages  of  horse-racing,  or  of  betting  on  horse-races — I have 
here  nothing  to  do  with  either — all  I am  concerned  with  is  the 
power  of  the  Ontario  Legislature. 
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I am  unable  to  see  why  that  Legislature  cannot  forbid  the  use 
of  any  and  every  place — of  any  and  every  acre  of  land — in  the 
Province  in  a manner  which  the  Legislature  thinks  harmful  to  the 
people  of  the  Province. 

The  Legislature  may  forbid  and  has  forbidden  any  one  to  sow 
grain  infected  with  smut  on  his  land:  The  Noxious  Weeds  Act, 
R.S.O.  1914,  ch.  253,  sec.  12;  has  forbidden  every  occupant  of 
land  to  allow  wild  oats  and  other  noxious  weeds  to  grow  on  the 
land:  ib.,  sec.  3 — and  I can  see  no  valid  reason  why  the  Legislature 
may  not  forbid  the  use  of  land  for  betting  upon,  which  some  at 
least  consider  a metaphorical  form  of  wild  oats  more  noxious  than 
the  other. 

The  Legislature  may  and  does  forbid  land  being  allowed  to 
remain  in  a condition  which  may  be  injurious  or  dangerous  to 
physical  health — or  to  be  used  in  a way  whereby  what  is  done  upon 
it  may  be  dangerous  to  physical  health.  Why  may  it  not  forbid 
a use  or  a condition  dangerous  to  the  moral  health  of  the  com- 
munity? 

The  allocation  to  the  Dominion  of  “criminal  law”  has,  I think, 
no  relevancy — there  is  no  thought  of  prohibiting  betting  or  making 
betting  a crime — it  is  not  proposed  to  reach  the  individual  at  all, 
but  to  reach  the  owners  of  the  land  upon  which  races  are  run  or 
of  the  land  adjoining  or  near  thereto. 

Nor  can  I agree  that  the  Dominion  can,  by  occupying  a corner 
of  a whole  field,  oust  the  Province  from  not  only  the  rest  of  the 
field  but  also  from  all  anywhere  near. 

I would  put  the  proposed  legislation  squarely  on  the  ground 
of  “property  and  civil  rights” — such  legislation,  if  opposed  to  the 
policy  of  the  Dominion,  might  be  vetoed;  but,  if  not  vetoed,  I 
think  it  would  be  valid. 

There  seems  to  be  a disposition  developing  in  certain  quarters 
(which  are  worthy  of  all  respect)  to  question  the  motives  of 
Legislatures — it  seems  to  me  that  all  we  are  concerned  with  is 
the  legal  power,  not  the  virtue  or  capacity  or  even  the  ultimate 
intention,  motive,  or  object  of  the  Legislature. 

Like  my  learned  brethren,  I do  not  find  the  cases  at  all  con- 
clusive in  this  matter,  and  I have  given  my  view  without  reference 
— although  by  no  means  without  regard — to  them. 


Questions  answered  in  the  negative  (Riddell,  J., 
dissenting) . 
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Carr-H arris  v.  Canadian  General  Electric  Co. 


Contract — Employment  of  Person  to  Obtain  Orders  for  Goods  from 
Government — Use  of  Influence — Payment  for , by  Commission 
on 'Value  of  Orders — Public  Policy — Illegality — Money  Paid  on 
Account  of  Commission — Action  for  Balance — Evidence — Per- 
formance of  Contract. 

The  judgment  of  Kelly,  J.,  48  O.L.R.  231,  affirmed  (Middleton  and 
Lennox,  JJ.,  dissenting). 

Held,  per  Meredith,  C.J.C.P.,  that  the  Court  will  not  enforce  or  give 
any  effect  to  such  a contract  as  that  upon  which  the  action  was 
brought;  and,  even  if  the  contract  were  within  the  law,  the  plain- 
tiff could  not  recover  upon  it,  because  it  had  never  been  performed 
on  his  part. 

Per  Riddell,  J.,  that  the  contract  was  not  performed  on  the  plain- 
tiff’s part;  and  there  was  no  need  to  pass  upon  the  other  ground 
of  defence,  that  the  contract  sued  upon  was  against  public  policy. 
There  is  nothing  per  se  illegal  in  a contract  for  “payment  by 
results” — “payment  according  to  success”  or  “conditional  fee.” 

Per  Latchford,  J.,  that  the  evidence  fully  warranted  the  conclusions 
of  fact  and  of  law  of  Kelly,  J.,  the  trial  Judge. 

Per  Middleton  and  Lennox,  JJ.,  that  there  was  nothing  in  the  acts 
contemplated,  or  in  the  tendency  of  such  acts,  to  offend  against 
public  policy — no  one  in  authority  was  to  be  improperly  influ- 
enced, no  public  servant  was  to  be  called  upon  to  depart  from  his 
primary  obligation  to  the  public.  The  contract  of  the  plaintiff 
was  performed  to  the  extent  indicated  by  payment  to  him  of  a 
sum  of  about  $17,000  as  commission,  and  he  was  entitled  to  an- 
other payment  of  the  like  amount,  because  his  agreement  to 
reduce  his  commission  from  one  per  cent,  to  one-half  of  one  per 
cent,  was  obtained  from  him  by  an  untrue  statement. 

Montefiore  v.  Menday  Motor  Components  Co.  Limited,  [1918]  2 K.B. 
241,  and  Yeomans  v.  Knight  (1919),  45  O.L.R.  55,  distinguished. 

Per  Middleton,  J.,  that  the  evil  is  not  in  tfle  payment  of  money  by 
way  of  a commission  or  otherwise  to  the  agent,  but  in  the  tam- 
pering with  a public  officer. 

Semble,  per  Middleton,  J.,  that,  if  the  matter  were  at  large,  public 
policy  would  demand  an  accounting  for  the  public  benefit  by  the 
defendants  before  allowing  them  “in  the  public  interest”  to  assert 
the  common  misconduct  of  themselves  and  the  plaintiff  as  a 
defence. 

An  appeal  by  the  plaintiff  from  the  judgment  of  Kelly,  J., 
48  O.L.R.  231,  55  D.L.R.  506. 


January  26,  27,  and  28.  The  appeal  was  heard  by  Meredith, 
C.J.C.P.,  Riddell,  Latchford,  Middleton,  and  Lennox,  JJ. 

W.  N.  Tilley,  K.C.,  and  G.  W.  Mason,  for  the  appellant,  said 
that  they  had  no  quarrel  with  the  law  as  laid  down  in  the  case  of 
Montefiore  v.  Menday  Motor  Components  Co.  Limited,  [1918]  2 K.B. 
241  (within  the  authority  of  which  the  learned  trial  Judge  held  the 
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contract  herein  to  fall),  but  they  contended  that  the  facts  of  the 
present  case  did  not  warrant  the  application  of  the  principle 
enunciated  in  the  Montefiore  and  kindred  decisions.  They  took 
the  law  to  be  as  stated  at  p.  244  of  the  Montefiore  case.  The 
learned  trial  Judge  had  drawn  from  the  facts  an  inference  which 
they  would  not  bear.  If  the  contract  here  had  been  to  hire  some 
officer  of  the  Crown  for  money  or  for  friendship  or  kinship  to  use 
his  position  and  influence  to  procure  a benefit  from  the  Govern- 
ment, the  contract  would  have  been  against  public  policy  and  void. 
But  here  this  was  not  done,  nor  was  anything  attempted  which 
was  against  public  policy.  There  was  no  effort  to  deceive  any 
servant  of  the  Crown  or  to  induce  one  to  be  unfaithful  to  his  public 
duty.  The  object  of  the  plaintiff's  trip  was  to  get  a prompt 
hearing  and  an  opportunity  to  go  fully  into  the  merits  of  the 
company’s  plans  and  proposals.  No  servant  of  the  Crown  was 
to  be  improperly  influenced  or  asked  to  be  recreant  to  his  public 
duty;  no  influence  was  to  be  bought  in  obtaining  orders.  In 
fine,  the  facts  here  were  not  such  as  to  bring  the  present  case 
within  the  authority  of  the  Montefiore  case.  That  which  the 
plaintiff  got  from  the  Minister  was  only  an  introduction  to  the 
buyers  and  controllers  in  England.  Illuminating  decisions  on 
the  principles  to  be  applied  in  considering  the  case  were:  Marshall 
v.  Baltimore  and  Ohio  R.R.  Co.  (1853),  16  Howard  (U.S.S.C.)  314; 
Tool  Co.  v.  Norris  (1864),  2 Wallace  (U.S.S.C.)  45,  at  p.  56; 
Trist  v.  Child  (1874),  21  Wallace  (U.S.S.C.)  441;  Oscanyan  v. 
Arms  Co.  (1880),  103  U.S.  261,  at  p.  273;  Crocker  v.  United  States 
(1916),  240  U.S.  74.  The  contract  being  legal,  the  plaintiff  should 
receive  not  only  the  $17,000  commission,  but  an  additional  $17,000, 
because  the  agreement  to  reduce  the  commission  to  one  half  of 
one  per  cent,  was  based  on  an  untrue  statement,  the  contract 
having  been  actually  arranged  before  the  request  to  reduce  the 
commission  was  made. 

Wallace  Nesbitt , K.C.,  and  H.  W.  Shapley,  for  the  defendants, 
respondents,  argued  that  the  judgment  appealed  from  was  right, 
for  the  reasons  therein  stated.  The  facts  of  the  present  case 
brought  it  clearly  within  the  authority  of  the  Montefiore  case. 
The  plaintiff  had  been  retained  for  his  influence;  that  was  an 
illegal  act.  The  plaintiff  undertook  to  sell  the  influence  of  public 
officers.  He  endeavoured  to  obtain  Government  contracts  by 
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means  of  family  connection  or  friendship  with  Government 
officers  of  wide  influence  and  was  to  get  a commission  on  the 
amount  obtained  as  profits  as  the  price  of  his  misconduct.  This 
was  all  reprehensible.  Among  the  American  decisions  bearing 
on  the  question  might  be  mentioned:  Doane  v.  Chicago  City  R.W. 
Co.  (1896),  160  111.  22,  and  Wilbur  v.  New  York  Electric  Con- 
struction Co.  (1891),  12  N.Y.  Supp.  456.  Even  if  the  contract  were 
a legal  one,  the  plaintiff  could  not  recover,  because  he  never  per- 
formed his  part  of  it.  No  direct  orders  from  England  to  the  com- 
pany were  ever  obtained,  and  it  was  direct  orders  that  the  contract 
called  for. 

Tilley,  in  reply. 

February  25.  Meredith,  C.J.C.P.: — The  judgment  directed 
to  be  entered  in  this  action,  and  now  appealed  against,  is,  in  my 
opinion,  and  as  I find,  right  and  should  be  confirmed  on  the  ground 
on  which  it  is  based:  that  the  Court  will  not  enforce,  or  give  any 
effect  to,  such  a contract  as  that  upon  which  this  action  is  brought : 
indeed  it  seems  to  me  to  be  manifest  that,  if  even  the  most  favour- 
able way  in  which  the  plaintiff’s  case  can,  in  view  of  indisputable 
facts,  be  stated,  be  accepted,  the  contract  cannot  be  within  the  law. 

That  which  the  plaintiff  desired,  sought,  and  contracted  to 
sell,  and  which  alone  was  of  any  use  to  the  defendants  and  so  the 
only  substantial  consideration  for  their  contract  to  buy,  was  the 
influence  of  one  of  the  highest  Ministers  of  the  Crown  in  the 
British  Government,  and  of  other  persons  in  high  official  standing 
in  Great  Britain;  an  influence  to  be  procured,  in  the  one  instance, 
through  the  ties  of  family  connection,  and  in  the  other  those  of 
personal  acquaintanceship. 

To  test  the  character  of  the  bargaining,  to  concentrate  the 
attention  upon  the  actual  purpose  of  the  contract,  let  me  ask 
what  should  be  thought  of  it  if  it  were  not  a second-hand  dealing  with 
the  “commodity”  but  were  a purchase  and  sale  of  it,  consciously, 
by  those  who  were  to  supply  the  desired  influence  and  who  were 
to  be  paid  for  it? 

The  character  of  the  transaction  was  subjected  to  a not  unfair 
test  in  the  question  asked  during  the  argument : what  would  have 
happened  if  the  plaintiff  had  told  to  the  Minister,  or  to  the  soldiers 
in  high  office,  the  whole,  or  any  substantial  part,  of  the  truth 
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respecting  the  contract  in  question?  The  answer  on  all  hands 
was:  swift  ejectment;  the  answers  differing  only  as  to  the  methods 
that  would  have  been  employed.  That,  need  it  be  said,  does  not 
define  or  settle  the  law  applicable  to  the  case:  but  it  may,  at  the 
least,  come  near  to  it:  for  those  things  which  are  commonly 
condemned  with  severity  are  more  than  likely  to  be  against  the 
law. 

The  most  that  the  plaintiff  has,  or  indeed  the  defendants 
have,  been  able  to  urge  for  himself,  or  they  for  themselves,  in 
extenuation,  is  that  the  influence  for  which  he  was  to  be  paid 
amounted  only  to  the  procurement  of  a speedy  introduction  to  the 
buyers  for  the  British  Government,  who  should  exercise  their  own 
judgment  upon  the  defendants’  effort  to  procure  Government 
contracts. 

Even  if  so,  can  it  be  that  such  a thing  is  lawful  and  right? 

To  that  contention,  however,  I am  tempted  to  say,  as  a jury- 
man: “Tell  that  to  the  Marines.”  To  me  it  seems  ludicrous 
to  assert  that  the  defendants,  capable  of  manufacturing  ammuni- 
tion in  enormous  quantity,  needed  any  assistance  from  the  plaintiff 
to  get  an  immediate,  an  attentive,  and  an  anxious  hearing  from 
those  who  were  engaged  in  obtaining  such  things  at  a time  in 
a great  war  when  British  arms  were  in  imminent  danger  of  dis- 
astrous defeat  for  want  of  them:  and,  even  if  the  circumstances 
had  not  been  so  urgent,  that  a company,  such  as  the  defendants, 
headed  by  the  capable  and  persistent  president  they  had,  and  one 
who  was  both  a member  of  the  Upper  House  of  the  Canadian 
Parliament  and  an  officer  of  high  rank — even  if  only  what  is  called 
“honorary” — in  the  Canadian  Militia,  should  need  any  intro- 
ductory assistance  from  the  plaintiff  or  from  any  one  else.  The 
telegram  which  the  defendants’  president  procured  from  the  Prime 
Minister  of  Canada,  addressed  to  those  in  England  having  control 
of  such  things  for  the  British  Government — which  is  among  the 
exhibits  filed  at  the  trial  of  this  action — makes  very  plain  the 
potency  of  the  defendants’  own  influence  in  such  matters,  and 
how  utterly  useless  the  plaintiff  was,  if  his  influence  extended  no 
farther  than  an  introduction  to  the  buyers. 

Then  the  plaintiff  was  a man  unconnected  with  the  defendants’ 
business,  and  without  any  knowledge  or  experience  of  or  in  that 
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business,  or  any  like,  or  indeed  any,  business : and  in  the  same 
condition  regarding  the  making,  or  buying,  or  selling  of  anything 
the  defendants  desired  to  make  and  sell:  he  had  nothing  that  the 
defendants  could  need  except  family  and  friendship  or  acquaint- 
anceship ties,  and  what,  if  anything,  could  be  gained  by  playing 
upon  them:  and  need  I add  that  it  takes  time  and  experience, 
and  ability  of  a kind  to  be  even  moderately  successful  in  minor 
ways  in  the  work  of  those  who  are  commonly  called  mercantile 
“drummers?” 

The  plaintiff  might  have  been  within  the  law  if  those  whose 
influence  he  undertook  to  sell  had  not  been  public  officers.  But, 
being  such  officers,  and  being  concerned  in  a matter  of  such 
momentous  public  concern,  the  contract  in  question  is,  in  my 
opinion,  entirely  defenceless  from  any  point  of  view. 

More  need  not  be  said,  but  it  may  be  advisable  to  add  my 
dissent  from  the  view  which  was  pressed  upon  us:  that  that 
which  the  plaintiff  got  from  the  Minister,  and  of  which  benefit  was 
had,  was  a mere  introduction  to  the  buyers  and  controllers  in 
England  of  munition  for  the  British  Empire.  Need  it  be  said 
that  an  introduction  such  as  the  plaintiff  had  obtained,  in  con- 
nection with  some  family  ties  known  to  exist  between  introducer 
and  introduced,  might  well  have  more,  and  far-reaching,  effect? 
It  would  naturally  carry  with  it  an  implied,  if  not  an  expressed, 
approval  of  the  man  and  his  mission,  and  no  one  could  be  much 
to  be  blamed  if  he  thought  it  was  intended  to  bring  something 
substantial  to  the  man  or  his  mission,  for  few,  if  any,  would 
hesitate  to  have  faith  in  that  which  such  a one  as  the  introducer 
had  endorsed.  The  whole  deplorable  state  of  affairs  is  attributable 
to  want  of  frankness  in  the  plaintiff  in  not  stating  his  true  position 
to  the  Minister : a frankness  which  must  have  saved  all  concerned 
from  a very  disagreeable  and  deplorable  state  of  affairs,  arising 
from  altogether  too  widespread  grasping  impulses  to  make  money 
out  of  the  war,  which  result  it  made  possible  to  many. 

It  is  not  necessary  to  refer  to  any  cases:  indeed  they  may 
mislead  by  confusion  of  facts.  The  question  involved  is  one  of 
fact — facts  of  this  case  and  not  another.  If  the  facts  be  such  as 
they  seem  to  me  manifestly  to  be,  none  can  contend  reasonably 
that  the  contract  in  question  is  within  the  law. 

But  it  may  be  added : that,  if  it  is  unlawful  to  seek  the  clemency 
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of  the  Crown  for  another  for  a money  consideration  for  personal 
services,  how  much  more  to  be  condemned  must  it  be  to  obtain 
Government  contracts  by  means  of  family  connection  or  friendship 
or  acquaintanceship  with  governmental  officers  of  the  highest 
rank  and  having  the  widest  influence  and  power,  and  to  make  a 
share  of  the  profits  the  price  of  the  misconduct. 

That  one  who  commits  a crime  or  wrong  is  to  be  paid  out  of  the 
spoils,  instead  of  in  money  down,  for  committing  it,  does  not 
change  the  character  of  the  act,  but  it  assuredly  makes  the  wrong- 
doer a more  dangerous  one:  and  the  character  and  extent  of  the 
reward  may  afford  convincing  evidence  of  the  real  nature  of  the 
transaction. 

This  case  affords  an  apt  illustration:  if  the  plaintiff  were,  like 
his  companion  in  England,  a very  capable  employee  of  the  defend- 
ants, paid  just  what  his  services  as  such  were  worth  and  just  as 
he  had  been  paid  before,  the  case  would  be  a different  one:  but, 
instead  of  that,  he  was  quite  useless  to  the  defendants  except  in 
so  far  as  he  could  work  upon  the  strings  of  influence  to  which  I 
have  referred,  a work  for  which  ,he  now  seeks  $100,000  out  of  the 
profits  of  contracts  of  the  defendants  with  or  for  the  British 
Government. 

In  all  such  cases  as  this  there  are  likely  to  be  asservations  of 
innocence,  and  strong  assertions  that  the  influence  bought  was 
meant  to  be,  and  really  proved  to  be,  only  a little  one.  That,  as 
I have  said,  is,  as  I find,  manifestly,  not  so:  such  companies  as 
the  defendants’,  and  such  men  as  its  president,  do  not  agree  to 
pay  tens  of  thousands  of  dollars  for  penny- whistles,  or  even  $1,000 
for  expenses,  to  a wholly  inexperienced  salesman,  and  the  less  so 
when  they  have  such  competent  men  as  his  companion,  the 
witness  Milne. 

But,  however  little  it  might  be  that  is  bought  and  sold  in  this 
reprehensible  way,  I must  firmly  resist  any  kind  of  intrusion 
of  any  kind  of  a thin  end  of  a wedge  of  it  into  the  law. 

I am  accordingly  in  favour  of  dismissing  the  appeal. 

It  may,  however,  be  proper  to  add  a few  words  upon  the  other 
branch  of  this  case  which  also  was  discussed  at  very  great  length; 
and  the  more  so  as  it  necessarily  brings  out  other  facts  affecting 
the  branch  of  it  with  which  I have  just  dealt. 

In  my  opinion,  the  plaintiff  could  not  recover  upon  the  con- 
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tract  if  it  were  within  the  law,  because  it  has  never  been  performed 
on  his  part. 

The  plaintiff,  as  I find,  upon  the  whole  evidence,  was  to  be  paid 
only  upon  direct  orders  from  the  British  buyers  to  the  defendants. 

The  British  Government  was  dealing  in  Canada  only  through 
the  Canadian  Government,  eacih  having  appointed  a “board”  of 
the  best  men  procurable  for  the  purpose.  The  defendants’ 
president  was  dissatisfied  with  the  manner  in  which  the  Canadian 
board  was  acting,  especially  in  respect  of,  and  altogether  as 
their  plans  affected,  the  defendants.  He  was  anxious  to  get  large 
orders  from  England,  which  he  could  not  get  in  Canada  in  the 
way  he  desired.  At  that  juncture  he  was  approached  by  the 
plaintiff  with  the  scheme  of  obtaining  such  orders  from  England: 
a scheme  based  upon  the  fact  of  an  influential  family  connection 
and  influential  friends  or  acquaintances,  all  in  high  public  position 
in  England.  What  his  and  the  defendants’  purpose  was  he  made 
plain  to  the  Minister,  and  in  the  testimony  of  the  Minister  given 
in  this  action  it  is  stated  with  clearness  and  accuracy  thus — 

“I  instantly  said:  ‘Why  do  you  not  go  to  the  Shell  Com- 
mittee?’ . . . He  said  it  was  no  use  going  to  the  Shell 

Committee  because  the  Shell  Committee  had  made  a mistake 
. it  was  quite  obvious  that  something  had  prevented 
him  from  working  through  the  Shell  Committee  ...  In 
these  circumstances  it  was  of  course  obvious  to  anybody  that  if 
I had  not  taken  the  opportunity  of  letting  this  order  get  into  the 
proper  channel  I should  have  neglected  my  first  and  most  obvious 
duty.” 

That  the  learned  Minister  was  wrong  in  this  seems  to  me 
to  be  manifest:  and  must  have  been  to  him  if  he  had  been  dealing 
with  the  matter  judicially. 

That  which  this  inexperienced  and  publicly  unknown  young 
man  was  seeking  the  aid  of  the  Minister  in,  was  a condemnation 
and  overriding  and  an  ignoring  of  the  Canadian  Shell  Committee, 
acting  for  the  Canadian  Government,  in  respect  of  an  Imperial 
matter  which  was,  and  could  not  but  be,  under  the  control  and 
management  of  the  Canadian  Government,  the  making  and 
supplying  from  Canada  of  munitions  of  war  for  the  Empire’s 
armies.  Sending  such  a man,  with  a letter  of  introduction,  and 
the  approval  which  it  to  some  extent  necessarily  carried,  as  well 
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as  the  weight  which  any  such  letter  from  such  a quarter  must 
always  carry,  to  one  not  concerned  in  matters  of  the  policy  of  the 
Imperial  Government,  but  concerned,  and  having  great  power, 
regarding  the  purchase  of  such  munitions,  the  purpose  of  the 
carrier  of  it  being  such  as  I have  mentioned,  and  his  real  purpose 
underlying  that  purpose  being  the  making  of  money  for  himself, 
and  for  those  who  were  to  pay  him  out  of,  and  in  propoition  to, 
the  money  made  by  them  out  of  his  efforts,  was  assuredly  unwise 
and  indiscreet.  Again,  test  it  by  that  which  would  have  happened 
if  the  plaintiff  had  been  a stranger  to  the  Minister.  Can  it  be 
doubted  that  the  impropriety  of  thus  dealing  with  the  Canadian 
Government  and  their  representatives  would  have  been  obvious: 
and  that  this  should  have  been  made  very  plain  to  the  self-gain 
seeking  critic,  politely  if  possible,  but  in  any  case  very  plainly? 
All  of  which  goes  to  shew  how  very  insidious,  far-reaching,  and 
powerful  such  influence,  quite  unconsciously,  in  matters  such  as 
that  in  question,  may  be:  and  that  the  man  who  employed  the 
plaintiff  had  far  greater  knowledge  of  the  world  and  its  ways  in 
war-time  than  some  of  us  have:  for  I cannot  but  think  that  most 
of  us,  except  for  the  result,  should  have  thought  his  purchase  of 
the  plaintiff’s  influence  a useless,  vain,  and  futile  thing,  without 
even  a forlorn  hope  in  it.  Anyway  no  such  direct  orders,  nor 
anything  like  them,  were  obtained — everything  continued  till 
the  end  to  be  done  through  the  “no  good  to  go  to  and  mistaken 
Shell  Committee;”  and  assuredly  orders  obtained  through  it,  as 
before,  could  not  have  been  such  as  the  plaintiff  was  to  be  paid  for: 
orders  respecting  which  things  remained  as  they  had  been,  and  of 
which  the  defendants  got,  just  as  before,  only  such  part  in  com- 
petition with  all  other  Canadian  manufacturers  as  the  Canadian 
Shell  Committee  deemed  to  be  right  and  in  the  public  interests. 

But,  though  the  plaintiff  could  not  recover  upon  the  contract, 
it  may  be  that  he  might — but  for  the  illegality—  upon  a quantum 
meruit : because,  after  the  inevitable  became  apparent  to  every 
one — that  the  British  board  could  not  and  would  not  ignore  the 
Canadian  board — his  services  were  continued  and  for  some  of 
them  he  was  paid  at  the  rate  of  one-half  of  that  which  he  was  to 
get  under  the  contract:  just  what  those  services  were  and  their 
value  is  not  made  at  all  plain:  but  an  outstanding  one  seems  to 
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have  been  bringing  the  president  into  personal  contact  with  the 
Minister  by  means  of  the  family  ties. 

Riddell,  J.: — An  appeal  by  the  plaintiff  from  the  judgment 
at  the  trial  of  Mr.  Justice  Kelly,  48  O.L.R.  231,  55  D.L.R.  506. 

The  main  objections  to  the  plaintiff’s  case  are  two:  (1)  that  the 
contract  sued  uppn  is  against  public  policy;  and  (2)  that  the 
contract  was  not  performed  on  the  plaintiff’s  part. 

In  the  view  I take  of  the  matter,  there  is  no  need  of  passing 
upon  the  first  ground  of  defence,  and  I say  no  more  of  it  than  to 
express  my  total  and  emphatic  dissent  from  much  that  was  said 
as  to  the  inherent  villainy  and  illegality  of  payment  according  to 
success,  “ payment  by  results,”  “conditional  fee,”  or  by  whatever 
name  it  may  be  known. 

This  is  a case  of  “give  a dog  a bad  name  and  hang  him.” 
The  evil  associations  surrounding  the  conditional  fee  to  a laywer 
have  been  invoked  to  damn  a perfectly  proper  and  very  usual 
system  in  payment  of  agents,  commercial  travellers,  etc.  Call 
it  a “conditional  fee”  and  it  is  all  wrong;  call  it  “payment  by 
results”  and  it  is  all  right.  The  commercial  traveller  who  leaves 
Toronto  this  morning  to  sell  on  a commission  basis  would  be 
startled  to  find  that  such  a thing  might  lead  to  evil  practices  on 
his  part. 

The  well-established  rule  in  our  law  against  conditional  fees  to 
lawyers,  officers  of  the  Court,  stands  on  quite  other  grounds,  not 
necessary  to  be  here  discussed. 

But  I cannot  find  that  what  the  defendants  agreed  to  pay  for 
was  actually  performed.  They  wanted  to  get  away  from  the 
Board  in  Canada  and  to  deal  directly  with  the  authorities  in 
England. 

Even  if  the  agreement  could  be  interpreted  as  covering  con- 
tracts obtained  from  the  Board  in  Canada,  which  the  Board  were 
enabled  to  let  as  the  results  of  the  efforts  of  the  plaintiff, 
it  is  not  proved  that  there  were  any  such  results.  The  plaintiff 
was  at  the  most  but  a fly  on  the  wheel. 

1 would  dismiss  the  appeal  with  costs. 

Latchford,  J.: — In  my  opinion,  the  evidence  fully  warrants 
the  conclusions  of  fact  and  of  law  arrived  at  by  the  learned  trial 
Judge.  1 therefore  think  the  appeal  should  be  dismissed. 

24 — 49  o.l.r. 
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Middleton,  J.*—  The  evidence  of  the  plain  tiff  is:  “I 

merely  said  I knew  a great  many  people  in  England  — 
mentioning  different  people — I said  I am  quite  satisfied  1 can 
go  to  the  proper  authorities  and  the  proper  departments  and  meet 
at  once  or  see  at  once  who  the  proper  people  are  to  negotiate  with.” 
Mr.  Frederic  Nicholls,  with  whom  the  contract  was  made, 
says:  “He  said  there  was  a great  deal  of  difficulty  in  securing 

orders  then,  but  owing  to  some  family  connections  he  had  he 
thought  he  could  get  the  entree  very  quickly  to  the  fountain-head 
of  the  distribution  of  orders  for  munitions.  He  explained  the 
circumstances,  and  that  appealed  to  my  judgment.” 

The  situation  was  that  the  defendants  had  a very  large  factory, 
adapted  to  make  munitions,  and  were  ready  to  spend  much  in 
further  equipment.  The  Shell  Committee  at  Ottawa  was  the  sole 
channel  by  which  contracts  could  be  obtained  from  the  imperial 
Government,  and  that  committee,  it  is  said,  had  adopted  the  policy 
of  obtaining  different  parts  of  completed  shells  from  different 
factories,  the  result  being  that  when  one  concern  making  an 
essential  part  failed  to  live  up  to  its  obligations  no  delivery  could 
be  made,  and  the  large  and  efficient  works  were  idle  owing  to  the 
default  of  the  small  and  inefficient.  All  protests  and  all  endeavours 
to  obtain  direct  contracts  came  to  naught  because  they  were 
referred  to  the  Shell  Committee  and  no  advance  was  made. 

As  put  by  Mr.  Nicholls,  the  mission  of  Mr.  Carr-Harris  was 
‘‘to  facilitate  matters  by  getting  many  introductions,  cutting  red 
tape,  getting  many  introductions  to  people  in  authority  in  the 
Munition  Board,  to  see  the  person  who  really  had  to  do  with 
these  matters,  and  lay  the  case  before  him.” 

Lord  Buckmaster  was  to  be  seen,  to  get  “rapid  introductions 
which  he  might  be  weeks  in  trying  to  get  otherwise;”  no  influence 
was  to  be  used  in  obtaining  contracts  “except  the  influence  of  our 
ability  to  give  service  to  the  Empire  in  a time  of  need.” 

As  put  by  Lord  Buckmaster,  what  he  did  was  not  only  within 
the  bounds  of  propriety,  but  “I  could  not  have  done  anything 
but  what  I did  without  breaking  my  quite  plain  duty  to  the 
country.” 

There  can  be  nothing  more  plainly  vicious  and  more  clearly 
against  public  policy  than  any  attempt  to  induce  a Minister 
of  the  Crown,  or  any  public  officer,  to  depart  in  any  degree  from 
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his  first  and  only  duty,  his  obligation  to  the  public  or  the  Crown. 
Any  attempt  to  influence  or  sway  any  such  public  officer  by 
considerations  of  friendship  or  kinship,  or  anything  which  comes 
under  the  words  “position  and  influence,”  is  reprehensible,  and 
any  agreement  by  which  remuneration  is  to  be  paid  to  attain  any 
such  end  is  void  in  law. 

Mr.  Nesbitt  spoiled  the  effect  of  his  most  excellent  argument 
on  this  question  by  basing  his  position  on  too  narrow  a ground. 
He  assumed,  as  has  been  assumed  in  some  of  the  American  cases, 
that  the  fact  that  the  remuneration  was  in  the  nature  of  a com- 
mission, and  so  in  a sense  contingent  upon  the  result,  was  the  key- 
note of  the  evil.  To  me  the  evil  is  just  as  great  in  the  case  of  an 
agreement  to  pay  a fixed  as  a contingent  sum.  The  evil  is  not 
in  the  payment  of  the  remuneration,  but  in  the  tampering  with 
the  public  officer.  True  the  only  case  in  which  the  question  can 
be  discussed  in  a Court  is  one  in  which  an  action  is  brought  to 
recover  upon  a promise  to  remunerate,  and  that  promise  is  regarded 
as  void  and  against  public  policy,  but  this  is  because  the  thing  to  be 
done  is  against  public  policy. 

I do  not  mean  that  in  every  case  it  is  contemplated  that  the 
official  to  be  approached  is  to  be  conscious  of  wrongdoing:  far 
from  it;  he  may  be,  and  generally  is,  unconscious  that  the  per- 
nicious influence  is  being  exercised  upon  him.  The  vice  is  that 
he  may  be  drawn  from  the  path  of  duty  as  unconsciously  but  as 
surely  as  a comet  may  be  diverted  from  its  path  by  the  unseen 
influence  of  a distant  planet. 

The  doctrine  of  the  Monteftore  case,  [1918]  2 K.B.  241,  is 
stated  in  the  head-note:  “It  is  contrary  to  public  policy  that  a 
person  should  be  hired  . . . to  use  his  position  and  influence 

to  procure  a benefit  from  the  Government,  and  a contract  for 
that  purpose  is  therefore  illegal  and  void.” 

Shearman,  J.,  I think,  puts  the  matter  better  in  his  judgment 
(p.  245) : — 

“A  contract  may  be  against  public  policy  either  from  the 
nature  of  the  acts  to  be  performed  or  from  the  nature  of  the 
consideration.  In  my  judgment  it  is  contrary  to  public  policy  that 
a person  should  be  hired  for  money  or  valuable  consideration  when 
he  has  access  to  persons  of  influence  to  use  his  position  and  interest 
to  procure  a benefit  from  the  Government.” 
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Later  on  he  adds  (pp.  245,  246) : — 

“It  is  well  settled  that  in  judging  this  question  one  has  to 
look  at  the  tendency  of  the  acts  contemplated  by  the  contract 
to  see  whether  they  tend  to  be  injurious  to  the  public  interest.” 

The  critical  thing  is  “the  nature  of  the  acts  to  be  performed” 
and  the  “tendency  of  the  acts  contemplated.” 

It  is  obvious  that  a failure  on  the  part  of  the  contracting 
parties  to  apprehend  the  true  nature  or  tendency  of  the  thing 
contemplated  is  quite  beside  the  mark,  but  it  is  equally  obvious 
that  it  is  most  important  to  ascertain  precisely  what  was  con- 
templated so  that  its  true  nature  and  tendency  may  be  under- 
stood. 

It  is  true  that  to  any  sensitive  mind  the  fact  that  payment  is 
stipulated  for  makes  an  agreement  to  do  something  which  is 
against  public  policy  more  odious  and  rouses  greater  indignation, 
but  it  seems  to  me  that  when  rightly  considered  this  is  not  the 
essential  thing. 

Judas  agreed  to  betray,  this  was  his  crime,  the  stipulation 
for  the  thirty  pieces  of  silver  exhibited  the  depravity  of  his  nature, 
but  the  crime  would  have  been  the  same  even  if  there  had  there 
been  a less  sordid  motive.  In  some  of  the  cases  this  seems  to  have 
been  lost  sight  of.  Shearman,  J.,  quotes  Lord  Eldon  in  Norman 
v.  Cole  (1800),  3 Esp.  253,  where  he  says:  “Where  a person 
interposes  his  interest  and  good  offices  to  procure  a pardon,  it 
ought  to  be  done  gratuitously,  and  not  for  money:  the  doing  an 
act  of  that  description  should  proceed  from  pure  motives,  not 
from  pecuniary  ones.”  There  a man  was  condemned  to  death. 
The  plamtiff  put  £30  in  the  defendant’s  hands  to  be  used 
to  procure  a pardon.  “One  Morland  being  a person  of  good 
connections,  and  having  access  to  persons  of  interest,  the  money 
was  to  be  given  him  for  so  using  his  interest,  by  representing, 
in  favourable  terms,  the  case  and  character  of”  the  condemned 
man.  What  became  of  the  unfortunate  prisoner  is  not  said, 
but  the  plaintiff  failed  to  ge  . his  money  back,  for  the  reason 
given.  Clearly  the  character  and  tendency  of  the  acts  stipulated 
for  were  contrary  to  public  policy. 

This  case  has  never  been  supposed  to  prevent  a solicitor  or 
counsel  from  receiving  money  from  a client  who  employed  him 
to  seek  clemency.  There  the  thing  contemplated  was  lawful  and 
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had  no  improper  tendency.  The  vice  is  not  the  seeking  of  execu- 
tive action  by  way  of  pardon,  nor  the  remuneration  of  those  who 
render  service  looking  to  that  end,  but  the  “using  of  interest’’  to 
influence  executive  action. 

In  the  Montefiore  case  the  plaintiff  was  a member  of  the  “Air 
Fleet  Committee.”  The  defendant  promised  to  pay  him  out 
of  the  money  which  he  expected  to  make  from  contracts  awarded 
by  that  committee.  As  found  by  the  Judge  (p.  244),  “the  true 
consideration  for  the  giving  of  the  note  was  that  the  plaintiff 
should  use  his  alleged  position,  and  the  value  of  his  good  word,  in 
favour  of  the  defendants  in  getting  Government  assistance  in  the 
form  of  money  or  contracts.”  No  more  elementary  form  of 
corruption  could  well  be  imagined. 

1 have  found  no  other  English  case  dealing  with  the  precise 
contention. 

In  the  case  in  hand  I can  find  nothing:  in  the  acts  contemplated 
or  in  the  tendency  of  such  acts  to  offend  against  public  policy. 
No  one  in  authority  was  to  be  improperly  influenced,  no  public 
servant  was  to  be  called  upon  to  depart  from  his  primary  obligation 
to  the  public.  I am  glad  to  reach  this  conclusion,  because  it  is 
not  a pleasant  thing  to  listen  to  an  able  counsel  denouncing  the 
infamy  of  conduct  to  which  his  client  is  a party,  as  a means  of 
escaping  liability. 

If  the  matter  were  at  large,  public  policy  would  seem  to  demand 
an  accounting  for  the  public  benefit  by  the  defendants  before 
allowing  them  “in  the  public  interest”  to  assert  the  common 
misconduct  as  a defence. 

This,  however,  will  not  avail  the  plaintiff,  as,  in  the  opinion 
of  the  majority  of  the  Court,  none  of  the  contracts  were  within  the 
terms  of  the  agreement,  so  as  to  entitle  the  plaintiff  to  commission. 
I should  have  been  content  to  accept  the  opinion  of  Mr.  Nicholls 
that  the  contract  in  respect  of  which  the  $17,000  commission 
was  paid  was  within  the  agreement  and  to  have  awarded  a further 
sum  of  $17,000  upon  the  ground  that  the  agreement  to  reduce  the 
commission  to  one  half  of  one  per  cent,  was  obtained  by  an 
untrue  statement,  the  contract  having  been  actually  arranged 
before  the  request  to  reduce  the  commission  was  made. 
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Lennox,  J.: — With  very  great  ability,  if  I may  say  so,  and 
very  earnestly,  counsel  for  the  defence  insisted  upon  the  duty 
of  the  Court  to  guard  the  public  interest  by  upholding  the  judg- 
ment in  appeal.  With  respect,  I cannot  quite  see  that  this  branch 
of  the  argument,  in  itself,  presents  any  clear-cut  issue.  I am  not 
aware  that  here  or  in  Great  Britain,  or  in  the  Courts  of  the  United 
States  for  that  matter,  there  is  any  conflict  of  opinion  as  to  the 
proper  judicial  attitude  where  it  is  shewn — or  is  even  incidentally 
disclosed — that  the  parties  to  the  contract  stipulated  for,  or  con- 
templated, that  which  is  contrary  to  public  policy.  Whether  the 
action  is  to  enforce  the  contract  by  obtaining  a judgment  for  the 
consideration-money  or  to  obtain  repayment  of  money  paid 
under  it,  or  both,  the  rule  of  law  is  not  indefinite;  the  guiding 
principle  is,  I think,  invariable,  namely:  the  Court  leaves  the 
parties  to  the  vicious  contract,  and  those  who  claim  under  them, 
just  where  it  finds  them.  Canadian  decisions  are  not  numerous; 
the  unreported  decision  of  the  late  Chief  Justice  of  the  King’s 
Bench  in  Garfunkel  v.  Hunter , referred  to  in  Yeomans  v.  Knight 
(1919),  45  O.L.R.  55,  and  the  Yeomans  case  itself,  being  the  most 
recent;  and  of  English  decisions,  to  which  we  so  frequently  and 
profitably  look  for  help,  there  are  not  very  many.  But  I am  far 
from  thinking  that  there  is  any  mystery  as  to  the  underlying 
principles  upon  which  Courts  in  Great  Britain,  and  here  have 
acted  and  will  continue  to  act  in  determining  actions  involving  the 
question  of  public  policy. 

That  there  are  so  few  cases,  goes  perhaps  to  shew  uniformity  of 
judicial  opinion,  and  that  it  is  generally  realised  that  a bargain 
for  the  exercise  of  influence  with  servants  of  the  Crown  or  tending 
to  pervert  the  course  of  justice  is  not  to  be  tolerated  and  is  absolutely 
unenforceable.  The  latest  English  decision,  I think,  is  Montefiore 
v.  Menday  Motor  Components  Co.,  [1918]  2 K.B.  241,  and  there, 
as  here,  the  impeached  contract  arose  out  of  conditions  connected 
with  the  war.  Counsel  for  both  parties  referred  to  American 
cases,  State  and  Federal,  and  in  particular  counsel  for  the  defence 
read  very  copious  extracts  and  dwelt  upon  decisions  and  dicta  of 
many  eminent  Judges  in  supposedly  similar  cases,  many — possibly 
all  of  them — helpful  in  cases  of  doubt  as  illustrations  of  a principle. 
But  there  is  no  room  for  doubt  as  to  the  meaning  of  the  decisions 
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here,  or  in  Great  Britain — the  natural  and  proper  sources  of 
primary  inspiration  in  this  country. 

With  a commendable  desire  to  confine  his  argument  within 
the  shortest  reasonable  limit,  Mr.  Nesbitt  did  not  include  more 
than  a passing  reference  to  the  facts  basing  the  United  States 
decisions,  and  it  seems  to  me  that  in  actions  of  this  class,  and 
emphatically  in  the  case  at  bar,  the  initial  question  is  not  so  much, 
“What  is  the  law?”  as  “What  are  the  facts?” 

The  learned  trial  Judge  based  his  decision  upon  the  Montefiore 
case,  as  I did,  in  the  main,  in  Yeomans  v.  Knight.  In  principle 
the  three  cases  are  indistinguishable,  and,  in  my  opinion,  the 
Montefiore  case  embraces  all  the  considerations  relevant  to  the 
decision  of  this  appeal.  What  I said  in  reference  to  Yeomans,  I 
repeat,  as  the  key  to  the  decision  of  this  appeal  (45  O.L.R.  at  p.  58) : 
“The  whole  question  is  covered  and  the  authorities  reviewed  in 
Montefiore  v.  Menday  Motor  Components  Co.  Limited , [1918]  2 
K.B.  241,  where  it  is  declared  that  it  is  contrary  to  public  policy 
that  a person  should  be  hired  for  money  or  valuable  consideration 
to  use  his  position  and  influence  to  procure  a benefit  from  the 
Government,  and  a contract  for  that  purpose  is  therefore  illegal 
and  void;  and  that,  where  it  appears  from  the  evidence  during 
the  hearing  of  a case  that  the  contract  sued  on  is  contrary  to  public 
policy,  it  is  the  duty  of  the  Judge  to  refuse  to  proceed  with  the 
trial.” 

I have  not  changed  my  opinion;  but,  although  it  is  a truism,  it 
is  essential  to  keep  in  mind  that  each  action  is  to  be  determined 
upon  its  own  facts.  In  the  Yeomans  case,  I found,  on  the  plaintiff’s 
admission  on  oath,  that  the  defendants’  promise  to  pay  was 
“in  consideration  of  political  influence  which  the  plaintiff  was 
supposed  to  possess,  agreed  to  exert,  and  asserts  that  he  successfully 
exerted,  in  obtaining  a contract  from  servants  of  the  Crown 
. for  the  defendants  or  some  of  them”  (p.  57). 

On  the  preliminary  question  of  public  policy,  tKe  question  of 
whether  the  plaintiff  succeeded  or  failed  does  not  arise. 

In  the  Montefiore  case,  Mr.  Justice  Shearman,  after  pointing 
<but  that  the  plaintiff,  at  the  date  of  the  contract,  was  a man 
without  any  regular  occupation  except  a questionable  species  of 
financing,  that  he  was  still,  however,  a member  of  the  Imperial 
Air  Craft  Committee,  and  that  the  proposal  and  the  effort  was  to 
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use  this  (I  assume  honorary)  position  to  secure  unwarranted 
advantages  for  the  defendants  in  connection  with  Air  Craft  con- 
tracts, although  he  knew  that  the  defendants  were  then  in  a 
very  bad  financial  position,  at  p.  244  sums  up  with  this  crucial 
finding : — 

“I  am  satisfied  that  what  was  bargained  for 

between  the  plaintiff  and  defendants  was  the  recommendation 
by  the  plaintiff  of  the  merits  of  the  defendants  and  the  exercise 
of  the  influence  of  the  plaintiff  with  servants  of  the  Crown  in 
order  to  induce  an  advance  of  public  money  to  the  defendants  for 
the  securing  or  the  obtaining  of  Government  contracts.  The  true 
consideration  for  the  giving  of  the  note  was  that  the  plaintiff 
should  use  his  alleged  position,  and  the  value  of  his  good  word, 
in  favour  of  the  defendants  in  getting  government  assistance  in 
the  form  of  money  or  contracts.  I do  not  propose  to  decide  the 
question  whether  the  plaintiff  was  the  effective  cause  of  the  capital 
being  found  for  the  defendants  by  the  Government.  In  my 
judgment  the  contract  sued  upon  is  illegal  and  void  as  contrary  to 
public  policy.” 

And  at  p.  246: — 

“In  my  judgment  it  is  both  in  accordance  with  precedent  and 
with  public  interest  that  I should  declare  this  contract  void  as 
against  public  policy,  with  the  result  that  both  the  action  and  the 
counterclaim  are  dismissed  with  costs.” 

The  essential  facts  in  this  case  are  not  in  dispute.  Before  the 
making  of  the  contract  in  question,  the  defendant  company,  a 
wealthy,  well-established,  prosperous,  and  thoroughly  responsible 
concern,  had  equipped  their  factories  in  a way  that  enabled  them 
materially  to  assist  in  supplying  the  War  Office  with  one  of  the 
most  urgent  needs  of  the  time — munitions  of  war — and  were 
prepared  to  invest  further  large  sums  of  money  in  installing 
additional  plants  and  enormously  increase  their  output.  They 
had  received  orders  through  the  Shell  Committee,  but  not  in 
sufficient  volume,  or  of  a character,  fully  to  utilise  their  manu- 
facturing facilities.  Other  factories  in  a similar  way,  and  for  the 
same  general  purpose,  had  been  similarly  equipped.  The  Shell 
Committee  was  doing  all  it  could:  speaking  generally,  everybody 
was  working  to  win  the  war. 

The  date  I am  referring  to  is  the  spring  and  summer  of  1915. 
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It  is  no  use  to  speak  of  “the  crises”  of  the  war,  it  was  always 
critical  until  the  Germans  laid  down  their  arms.  It  is  idle  to 
attempt  to  point  to  Britain’s  “greatest  need”  at  any  period  of  the 
war.  It  is  enough  to  say  that  at  the  time  I refer  to  everything 
was  needed,  and  thoughtful  men  everywhere  realised  that  every 
resource  of  the  Empire  must  be  dedicated  or  coriimandeered  for  the 
safety  and  welfare  of  all;  and  every  really  loyal  citizen  was  bending 
his  energy  to  this  end.  Food,  clothing,  guns,  ammunition, 
communication,  man-power,  and  all  the  countless  paraphernalia 
of  defence,  were  essential;  but  at  all  events,  conspicuously  one 
imperative  and  insistent  demand  of  the  War  Office  at  that  time 
was  for  munitions  and  ordnances  of  war.  Without  these  the  men 
in  the  field  were  defenceless  targets  for  the  enemy’s  guns.  The 
Shell  Committee  at  Ottawa,  acting  under  direction  of  the  War 
Office,  had  been  in  operation  for  about  9 months.  I have  no 
doubt  it  had  done  well,  but  it  was  new  to  the  work,  as  were  the 
manufacturers  also.  To  systematise,  allot,  and  co-ordinate  the 
work  required  time,  and  it  was  inevitable  that  there  would  be 
mistakes,  misunderstandings,  and  delays;  and  some  dissatisfaction. 
For  efficient  service  and  satisfactory  results  it  was  essential  that 
orders  should  continue  to  be  placed  with  the  Shell  Committee  with 
approximate  regularity — otherwise  the  army  of  workmen  assembled 
in  the  factories  had  to  be  discharged;  otherwise,  too,  expenditure 
for  increased  output  would  not  be  made.  At  this  time  the  Press 
of  Canada  announced  that  the  Shell  Committee  had  no  more 
orders  to  place  in  Canada  and  that  large  orders  were  being  placed 
in  the  United  States.  It  is  not  to  the  point  to  inquire  how  much 
ground  there  was  for  this  statement — there  was  some  ground. 
There  was  dissatisfaction,  and  even  before  this  the  president 
of  the  Canadian  General  Electric  Company  was  not  well  satisfied, 
and  apparently  believed  the  newspaper  statements  and  acted  on 
his  belief.  At  this  time,  when  a murmur  of  disappointment  and 
dissatisfaction  was  becoming  audible,  the  plaintiff,  a gentleman 
of  good  family,  well  educated,  of  unblemished  character,  for  any- 
thing that  appears,  and  of  considerable  business  experience,  as 
I judge  from  statements  appearing  at  the  beginning  of  his  examina- 
tion, was  engaged  by  the  defendant  company  to  go  to  London 
as  its  agent  or  representative  and  bring  to  the  attention  of  the  War 
Office  the  plant,  equipment,  and  facilities  for  production,  the 
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financial  standing  of  the  company,  and  its  desire  and  ability  to 
furnish  large  quantities  of  what  the  War  Office  so  urgently  needed — 
munitions  of  war.  To  get  a prompt  hearing  and  an  opportunity 
to  go  fully  into  the  merits  of  the  company’s  plans  and  proposals 
was  the  object  of  the  proposed  trip.  Delay  and  uncertainty  were 
obstacles  to  be  overcome,  and,  at  such  a time  of  stress,  a prompt 
hearing  could  not  be  counted  on  as  a matter  of  course. 

In  an  informal  way,  by  letter,  the  defendants  outlined  the  terms 
on  which  they  were  prepared  to  engage  the  services  of  the  plaintiff, 
namely,  a stated  sum  for  travelling  expenses  and  one  per  cent, 
commission  on  the  amount  of  his  sales;  and  the  plaintiff,  as  he 
said,  regarding  this  as  reasonable,  accepted  the  proposal.  In 
outline,  as  I read  and  interpret  it,  this  is  the  whole  story  of  a con- 
tract now  alleged' — despite  Mr.  Nicholls’  evidence  that  all  he 
contemplated,  looked  for,  or  wanted,  was  to  engage  their  factories 
and  to  sell  their  munitions  on  their  merits — to  be  void  on  grounds 
of  public  policy.  No,  it  is  not  quite  all:  there  is  the  additional 
fact  that  the  plaintiff  had  the  honour  of  being  remotely  connected 
with  Lord  Buckmaster,  and  of  the  acquaintance  of  two  or  three 
prominent  men  in  England,  and  that  he  obtained  an  introduction 
to  Mr.  Booth  through  the  courtesy  and  sense  of  duty  of  Lord 
Buckmaster.  This  is  all.  There  is  not  a word  or  syllable  of 
evidence  to  establish  or  suggest  that  any  thing  unfair,  dishonest, 
tricky,  or  underhand  was  arranged  for  or  contemplated,  or  that 
anything  of  the  kind  occurred. 

The  manager  of  the  defendant  company  was  thoroughly 
convinced  that  his  company  was  in  a position  to  serve  the  State 
by  continuing  and  increasing  the  output  of  munitions  from  the 
company’s  factories;  he  was  unduly  impressed  as  to  the  relative 
importance  of  what  he  had  to  offer  to  the  War  Office,  I think. 
He  was  looking  to  profits  as  well  as  public  service,  no  doubt;  but 
reasonable  profit,  I should  think,  would  be  a legitimate  incident. 
I trust  my  sense  of  the  importance  of  preserving  the  well-established 
rule  of  law  touching  public  policy  is  not  blunted,  but  I find  no 
evidence  here,  nor  anything  to  suggest,  that  there  was  an  intention 
or  effort  to  do  more  than  supply  a part  of  what  the  War  Office  was 
strenuously  endeavouring  to  obtain,  in  a thoroughly  legitimate 
course  of  business.  I find  nothing  to  suggest  that  ttyere  was  either 
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of  the  Crown,  or  to  induce  him  to  swerve  from  the  path  of  public 
duty.  I think  this  ground  of  defence  has  not  been  made  out. 

And  as  to  the  second  line  of  defence,  1 think  the  plaintiff  is 
entitled  to  recover  at  least  $17,639.66,  in  addition  to  a total  of 
moneys  amounting  to  this  sum,  paid  him  before  action:  that  is, a 
commission  of  one  per  cent,  instead  of  one  half  of  one  per 
cent,  on  the  sale  of  primers  and  cartridge  cases,  amounting 
to  $3,527,934.20,  as  set  out  in  the  defendants’  letter 
to  the  plaintiff  of  the  5th  September,  1917  (exhibit  13). 
The  right  of  the  plaintiff  to  recover  a commission  on  any 
of  the  other  sales,  according  to  the  evidence  for  the  defence, 
has  never  been  recognised.  The  right  to  a commission 
in  respect  of  this  sale  has  always  been  admitted,  and  the 
only  question  for  decision  as  to  this  is  whether  he  is  entitled  to  be 
paid  at  the  rate  he  claims,  one  per  cent.,  or  only  half  this  amount ; 
it  is  the  one  or  the  other;  if  the  latter  he  has  been  paid  in  full. 

The  plaintiff,  accompanied  by  Mr.  Milne,  went  to  England  as  an 
agent  of  the  defendant  company  and  was  to  be  paid  a commission 
of  1 per  cent,  upon  sales  that  he  and  Milne  were  instrumental  in 
bringing  about.  That  they  did  a great  deal  in  promoting  the 
company’s  interests  is  not  open  to  dispute;  but,  for  one  alleged 
reason  or  another,  the  company  contend  that  the  services  of  the 
plaintiff,  if  any,  except  in  connection  with  this  one  transaction, 
were  not  within  the  scope  of  the  agreement;  and,  on  the  other  hand, 
until  about  the  9th  October,  1915,  the  company  always  recognised 
and  admitted,  and — subject  to  an  agreement  of  that  date' — admit, 
that  the  plaintiff  is  entitled  to  a commission  on  this  sale  at  the  rate 
of  1 per  cent.  See  the  evidence  of  Milne  generally,  and  parti- 
cularly at  pp.  239,  240,  241,242,  and  of  Ashworth  at  p.266,  of  the 
notes  of  evidence.  These  gentleman  were  two  of  the  executive 
officers  of  the  defendant  company,  and  the  only  witnesses  for  the 
defence,  I think,  who  gave  direct  evidence.  The  defence  is  that 
when  the  prices  for  the  goods  in  this  order  to  be  paid  by  the  War 
Office  had  been  fully  discussed  and  settled  between  Senator 
Nicholls  and  Mr.  Thomas  at  Ottawa,  on  the  6th  October,  1915, 
and  it  was  open  to  the  company  to  accept  or  reject,  Senator 
Nicholls  decided,  on  account  of  the  low  prices  set  by  Mr.  Thomas, 
to  return  to  Toronto  and  consult  with  Mr.  Ashworth,  and  that, 
after  talking  the  matter  over  with  Ashworth,  he  decided  to  cable 
Milne  before  finally  deciding. 
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He  thereupon,  on  the  7th  October,  cabled  Milne:  “Can  close 
for  cartridge  cases  and  primers  at  reduced  price.  Feel  inclined 
to  accept  if  Harris  will  reduce  commission  one  half  of  one  per  cent” 
This  was  shewn  to  the  plaintiff  on  the  8th  or  9th  October,  and, 
believing  it  to  be  true  and  sent  in  good  faith,  the  plaintiff  agreed 
to  the  reduction  asked.  On  the  9th  October  Senator  Nicholls 
received  a cable  from  Milne*  “Harris  willing  to  accept  suggested 
reduction  of  commission.”  Senator  Nicholls  says  that  the  con- 
tract with  the  War  Office  was  still  open,  and  that  upon  receipt 
of  this  cable  he  decided  to  accept  and  telephoned  an  acceptance. 
He  was  not  able  to  say  to  whom  he  spoke  over  the  telephone.  I 
need  not  have  been  at  pains  to  point  out  that  until  the  6th  October 
or  9th  October  the  plaintiff  was  entitled  to  one  per  cent,  or  nothing. 
The  words  I have  italicised  in  the  outgoing  cable  and  the  company’s 
statement  of  account  are  conclusive  of  this. 

The  issue  is  clear-cut.  If  it  is  a fact  that  the  acceptance  or 
rejection  of  the  War  Office  contract  was  an  open  question  when  the 
outgoing  cable  was  shewn  to  the  plaintiff,  and  that  the  company, 
undecided  until  then,  closed  the  contract  upon  the  faith  and  basis  of 
the  reply,  the  plaintiff  is  not  entitled  to  further  payment,  and  if  it 
is  not  a fact,  the  plaintiff  is  entitled  to  recover  the  balance  of  that 
commission  as  claimed.  Senator  Nicholls  was  examined  for 
discovery  two  years  before  the  trial,  and  at  a time  when,  as  he 
admitted,  his  memory  “would  presumably  be  better”  than  later 
on.  I regard  the  questions  and  answers  upon  discovery,  put  in 
upon  his  cross-examination  at  the  trial,  as  explicit  and  unqualified 
admissions  that  on  the  6th  October  (not  the  9th)  he  definitely 
and  finally  agreed  to  manufacture  and  deliver  the  cartridge  cases 
and  primers  in  question.  I cannot  at  all  reconcile  his  evidence 
at  the  trial,  to  the  effect  that  the  agreement  stood  open  until 
the  9th  October,  with  his  very  full  and  explicit  account  given  on 
oath  at  the  earlier  date.  At  the  trial  his  evidence  suggested  that 
Lord  Rhondda  (then  Mr.  Thomas)  proposed  to  treat  his 
(Mr.  Nicholls’)  company  unfairly  by  cutting  the  prices, 
and,  as  he  says,  “I  left  in  a temper.”  I know  nothing 
relative  to  prices,  but  why  angry,  and  why  take  chance  of  losing 
by  delay?  His  company  got  the  entire  order  for  primers  and  more 
than  553^  per  cent,  of  the  cartridge  case  contracts,  at  an  advance  of 
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5 cents  each  above  the  Montreal  company’s  contract,  or  a total 
of  $125,000.  There  was  still  a margin  of  profit,  but  not  so  large 
as  it  had  been,  as  Mr.  Ashworth  testified,  and  his  company  was 
still  doing  “fairly  well.”  It  is  notorious  that  during  the  war  there 
were  instances  of  scandalous  profiteering,  but  there  were  generous 
financial  sacrifices  as  well.  The  transaction  being  fair  in  other 
respects,  a reasonable  profit  on  the  manufacture  of  munitions 
of  war,  as  in  all  else,  was  of  course  legitimate;  but,  in  their 
strenuous  effort  to  meet  the  Empire’s  need,  with  many  of  our 
manufacturers  profit  was,  I think,  a subordinate  consideration. 
Like  other  companies,  no  doubt,  the  defendant  company  looked 
to  profits  as  an  incident;  but  in  two  letters  at  least  of  Senator 
Nicholls  the  dominant  note  is  the  earnest  desire  and  ability  of  his 
company  to  serve  the  Empire  in  a large  way,  and  I should  be  doing 
him  an  injustice  if  I interpreted  them  as  meaning  less  than  is  said. 
He  knew  and  realised,  of  course,  that  a halt  in  the  steady  service 
of  munitions  for  an  hour  might  involve  the  sacrifice  of  thousands 
or  tens  and  tens  of  thousands  of  lives,  or  lead  to  ultimate  disaster. 
Well  then,  is  it  likely  that  this  enormous  contract  hinged  on  the 
question  of  one  half  of  one  per  cent;  is  it  possible  that 
Senator  Nicholls,  knowing  what  had  happened  and  contemplating 
what  might  happen  in  Europe  any  hour,  was  halted  for  half  a week 
and  liable  to  be  finally  turned  back  by  the  paltry  consideration  of 
$17,000  in  profits,  more  or  less?  I cannot  think  so. 

Senator  Nicholls  went  back  to  Toronto  to  consult  with  Mr. 
Ashworth  as  to  whether  he  should  accept  or  reject  the  contract. 
There  is  nothing  in  the  evidence  of  this  witness  about  a con- 
sultation on  this  question.  The  only  consultation  seems  to  have 
been  how  to  make  the  best  of  it  by  cutting  down  the  plaintiff’s 
commission.  He  did  not  even  know  of  the  telephone  message  to 
Ottawa  accepting  the  contract,  and,  as  far  as  he  knew,  there  was 
not  any  communication  between  Senator  Nicholls  and  any  one 
connected  with  the  War  Office  by  way  of  closing  the  contract 
subsequent  to  the  6th  October.  One  would  think  he  would  feel 
some  interest  in  the  plaintiff’s  reply,  upon  which  the  fate  of  an 
enormous  contract  depended,  and  in  knowing  whether  the  con 
tract  was  ever  concluded,  but  he  knew  nothing.  See  p.  271.  It  is 
worth  while  to  note  what  Mr.  Ashworth  says  as  to  the  result  of 
the  discussion  of  the  7th  October,  namely:  “In  view  of  the  fact 
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that  we  had  estimated  originally  on  a price  of  $2.40  each  as  being 
a fair  price  for  the  cases,  and  it  had  come  down  from  that  to  $2, 
and  then  we  had  received  an  offer  for  the  same  thing  at  $1.80,  it 
was  thought  the  margin  of  profit  would  be  very  narrow,  and  that 
it  would  be  only  a reasonable  thing  to  do  to  ask  Mr.  Carr-Karris  to 
split  his  commission  and  help  us  to  that  extent.” 

Senator  Nicholls  says  it  is  quite  a common  thing  to  close  a 
transaction,  involving  millions,  by  a telephone  conversation. 
Perhaps  so;  I do  not  know,  but  I do  know,  from  constantly 
hearing  or  reading  evidence,  that  in  matters  requiring  immediate 
communication  business  people  almost  universally  communicate  by 
telegram,  and  that  even  when  this  comparatively  accurate  and 
reliable  method  is  resorted  to  the  message  is  immediately  followed 
by  a confirmatory  letter.  There  was  a telephone  conversation 
from  the  company’s  office  in  Toronto  by  some  one,  with  some  one 
in  Ottawa,  on  the  9th  October,  that  is  all:  not  an  unusual  occur- 
rence, I should  imagine.  I should  be  disposed  to  think  that,  as  a 
matter  of  book-keeping,  or  record,  or  both,  the  conversation 
referred  to,  whatever  it  was  about,  and  to  whomsoever  it  was 
addressed,  could  easily  have  been  traced  in  the  company’s  books. 
A large  business  could  hardly  be  carried  on  otherwise.  There  was 
no  attempt  to  draw  from  this  source  of  information.  If  this  had 
been  followed  up,  the  company’s  records  would  probably  have 
confirmed  or  contradicted  Senator  Nicholls’  statement;  and  there 
was  another  obvious  means  of  confirmation  available  to  the  defence, 
if  confirmation  there  could  be.  Many  witnesses  were  examined  in 
England.  I presume  the  evidence  of  Lord  Rhondda  could  have 
been  obtained.  There  were  more  formidable  obstacles  in  the  way. 
Tenders  were  asked  for  on  this  occasion,  and  in  addition  to  the 
defendant  company  half  a dozen  other  large  manufacturing  con- 
cerns, including  the  Canadian  Pacific  Railway  Company,  put  in 
tenders.  Mr.  Thomas  was  in  Ottawa,  and,  for  the  time  being, 
the  placing  of  contracts,  without  an  hour’s  avoidable  delay, 
was  his  chief  concern.  It  was  not  a time  for  dickering  or  dallying. 
Hours,  even  moments,  were  of  consequence.  The  demand  for 
action — immediate  action — was  imperative.  It  is  not  conceivable 
that  all  the  other  manufacturers  were  to  be  halted  or  turned  aside, 
and  Mr.  Thomas  tied  up  in  Ottawa,  to  enable  Senator  Nicholls  to 
mitigate  the  hardship  of  low  prices  by  re-bargaining  with  the 
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plaintiff;  and  it  did  not  occur.  The  public  records  prove  it. 
On  the  Sth  October  the  Militia  Department  at  Ottawa  cabled  the 
Imperial  Munitions  Board  that:  “After  considering  tenders 
18  pr.  cartridge  cases  from”  (several  companies)  “we  have  placed 
the  following  orders:  2J/£  million  with  Canadian  General  Electric 
Company  ...  2 million  with  Montreal  Locomotive  Com- 
pany . . Tenders  for  primers  received  from  following 

companies  and  we  have  placed  order  for  2J/£  million 

with  Canadian  General  Electric,  etc.  . . Mr.  D.  A. 

Thomas  concurs,  etc.”  Comment  is  idle. 

The  learned  trial  Judge  said  (48  O.L.R.  236):  “Having  thus 
declared  the  contract  void,  I refer  to  the  part  the  plaintiff  took  in 
procuring  contracts  for  the  defendants,  only  as  that  affects  my 
judgment  on  the  question  of  costs. , That  the  defendants  believed 
that  the  plaintiff  was  the  means  of  procuring  some  contracts  at 
least  for  them  is  evidenced  by  the  very  substantial  sum  already 
paid  to  the  plaintiff  for  commission;  though,  if  he  were  legally 
entitled  to  any  commission  upon  the  contracts  in  respect  of  which 
that  sum  was  paid,  it  should,  as  I find  it,  have  been  one  per  cent, 
and  not  one-half  of  one  per  cent.” 

I entirely  agree  with  this  conclusion  of  the  learned  Judge. 
The  plaintiff,  by  a misrepresentation  of  the  facts  concerning  the 
contract  in  question,  was  misled;  and  was  thereby  induced  to 
agree  to  surrender  a part  of  his  commission.  This  cannot  bar  his 
way  to  recovery  of  the  amount  owing  him. 

I have  already  said  that  he  is  at  least  entitled  to  commission 
upon  this  sale.  He  may  be  entitled  to  a good  deal  more.  In 
going  over  the  evidence  I have  found  nothing  which  to  my  mind 
shews  that  to  earn  his  commission  the  contract  would  have  to  be 
made  directly  with  the  defendant  company  or  “ear-marked”  as 
contended.  The  agreement,  in  so  far  as  it  is  in  writing,  does  not 
bear  that  interpretation.  I did  not  discover  any  evidence  to  the 
effect  that  this  was  ever  suggested  or  discussed.  It  is  possible 
that  I have  overlooked  something,  for  I was  not  directing  my 
attention  to  this  question,  and,  having  regard  to  the  opinion  of  a 
majority  of  the  Court,  there  is  no  object  in  pursuing  this  matter 
further.  ' 

I would  reverse  the  judgment  appealed  from  and  direct  judg- 
ment to  be  entered  for  the  plaintiff  for  $17,639.66,  with  interest 
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thereon  from  the  5th  September,  1917  (the  date  of  the  final  pay- 
ment referred  to),  with  costs  to  the  plaintiff  in  the  Court  below 
and  without  costs  of  appeal  to  either  party. 

Appeal  dismissed  (Middleton  and  Lennox,  JJ.,  dissenting ). 


[APPELLATE  DIVISION.] 


Rex  v.  Barnes. 


Criminal  Law — Evidence — Court  of  Coroner — Criminal  Court — Per- 
son Committed  for  Trial  on  Charge  of  Manslaughter — Inquest 
on  Body  of  Victim— Person  Charged  Compellable  Witness  at  In- 
quest— Canada  Evidence  Act,  secs.  4,  5 — Protection  of  Witness 
— Warrant  of  Coroner  Enforceable  beyond  Limit  of  his  Munici- 
pality— Coroners  Act,  sec.  35. 

The  coroner’s  court,  though  constituted  under  provincial  legislation 
is  a criminal  court,  and  is  subject  to  the  provisions  of  the  Criminal 
Code  and  the  Canada  Evidence  Act. 

Regina  v.  Hammond  (1898),  29  O.R.  211,  followed. 

B.  was  committed  for  trial  by  a magistrate  upon  a charge  of  man- 
slaughter in  having  caused  the  death  of  R.,  and  was  subsequently 
subpoenaed  by  a coroner  to  attend  the  inquest  on  the  body  of  R. 
and  give  evidence  on  behalf  of  the  Crown  touching  the  death 
of  R.: — 

Held,  that  B.  was  not  entitled  to  be  exempted  from  giving  evidence 
upon  the  inquest. 

Sections  4 and  5 of  the  Canada  Evidence,  R.S.C.  1906,  ch.  145,  con- 
sidered. 

Re  Ginsberg  (1917),  40  O.L.R.  136,  referred  to. 

Per  Meredith,  C.J.C.P.,  that  it  would  not  be  lawful  or  proper  to 
examine  B.  in  the  coroner’s  court  in  any  way  regarding  the  charge 
pending  against  him,  so  long  as  he  was  in  jeopardy  in  respect  of 
it;  but  he  might  be  examined  as  a witness  in  regard  to  the  guilt 
of  any  other  person,  so  long  as  the  examination  did  not  touch  in 
any  way  the  charge  against  him. 

Per  Orde,  J.,  that,  while  the  coroner  is  limited  to  his  own  municipal- 
ity in  holding  the  inquest,  the  process  of  his  court  runs  through- 
out the  Province:  sec.  35  of  the  Coroners  Act,  R.S.O.  1914,  ch.  92. 

Re  Anderson  and  Kinrade  (1909),  18  O.L.R.  362,  distinguished. 

Per  Riddell,  J.: — Remarks  upon  the  office  and  jurisdiction  of  the 
coroner. 

Order  of  Orde,  J.,  dismissing  a motion  by  B.  to  quash  the  coroner’s 
warrant  for  his  apprehension  (after  his  refusal  to  testify  before 
the  coroner),  or  to  prohibit  the  coroner  and  others  from  executing 
the  warrant,  affirmed. 


Motion  by  Henry  G.  Barnes  for  an  order  quashing  a warrant 
for  his  apprehension,  issued  by  a coroner,  or  prohibiting  the  coroner, 
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or  any  officer  of  his  court  or  any  peace  officer,  from  executing  the 
warrant  or  arresting  the  applicant  thereunder,  and  prohibiting 
the  coroner  from  issuing  any  further  process,  subpoena,  or  warrant 
to  compel  the  applicant  to  attend  and  give  evidence  at  a certain 
inquest  or  to  arrest  him  for  such  purpose. 

January  3.  The  motion  was  heard  by  Orde,  J.,  in  Chambers. 

A.  Courtney  Kingstone,  for  the  applicant. 

Edward  Bayly , K.C.,  for  W.  A.  Young,  Associate  Coroner  for 
the  City  of  Toronto. 

February  5.  Orde,  J.: — On  the  19th  September,  1920,  one 
William  E.  Rossi  ter  was  injured  upon  the  Toronto-Hamilton 
highway,  in  the  county  of  Peel,  and  died  the  same  day,  in  the  city 
of  Toronto.  Dr.  W.  A.  Young,  an  Associate  Coroner  for  the 
County  of  York,  thereupon  proceeded  to  conduct  an  inquest 
upon  the  body  of  Rossiter;  and,  on  or  about  the  2nd  October,  1920, 
Henry  G.  Barnes,  who  resides  in  the  township  of  Louth,  in  the 
county  of  Lincoln,  was  subpoenaed  by  the  coroner  to  attend  the 
inquest  on  the  4th  October,  1920,  and  give  evidence  on  behalf 
of  the  Crown  touching  the  death  of  Rossiter. 

Prior  to  the  issue  of  the  subpoena,  Barnes  was  charged  before 
the  Police  Magistrate  at  Port  Credit,  in  the  county  of  Peel,  with 
manslaughter  in  having  caused  the  death  of  Rossiter,  and  was  on 
the  27th  September,  1920,  committed  by  the  magistrate  for  trial 
upon  that  charge.  He  was  subsequently  released  on  bail  to  await 
his  trial. 

At  the  inquest  on  the  4th  October,  1920,  Barnes  appeared  with 
counsel,  and,  upon  the  advice  of  counsel,  refused  to  give  evidence 
or  to  hold  himself  bound  by  the  subpoena,  on  the  ground  that  a 
charge  of  manslaughter  was  then  pending  against  him  upon  which 
he  had  been  committed  for  trial,  and  that  he  was  neither  a com- 
petent nor  a compellable  witness  at  the  inquest  at  the  instance 
of  the  Crown. 

The  inquest  was  adjourned  to  the  12th  November,  1920,  but 
Barnes  entered  into  no  recognizance  or  undertaking  to  appear 
thereat,  and  no  further  subpoena  was  served  upon  him  requiring 
his  attendance  at  the  inquest  upon  that  date.  On  that  date  the 
Associate  Coroner  issued  a warrant  in  the  following  words: — 
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‘ 'Canada,  Province  of  Ontario,  County  of  York.  To  the 
Chief  Constable  of  the  City  of  Toronto,  in  the  County  of  York, 
and  to  all  others  his  Majesty’s  Officers  of  the  Peace  in  and  for  the 
said  city.  Whereas  I have  received  credible  information  that 
Henry  G.  Barnes,  of  Barnesdale,  in  the  county  of  Lincoln,  can 
give  material  evidence  on  behalf  of  our  Sovereign  Lord  the  King 
touching  the  death  of  William  J.  Rossiter,  now  lying  dead  in  the 
said  city  of  Toronto,  in  the  county  of  York;  and  whereas  the 
said  Henry  G.  Barnes,  after  having  been  duly  served  with  a 
summons  to  appear  and  give  evidence  before  me  and  my  inquest 
touching  the  premises,  at  the  time  and  place  in  the  said  summons 
specified,  has  refused  and  neglected  so  to  do  to  the  great  hindrance 
and  delay  of  justice;  and  whereas  proof  of  such  service  has  been 
duly  made  before  me  on  oath:  These  are,  therefore,  by  virtue 
of  my  office,  in  His  Majesty’s  name,  to  charge  and  command 
you,  or  one  of  you,  without  delay,  to  apprehend  and  bring  before 
me,  one  of  His  Majesty’s  Associate  Coroners  in  and  for  the  said 
city  of  Toronto,  in  the  county  of  York,  now  sitting  at  the  city  of 
Toronto,  in  the  county  of  York,  the  said  Henry  G.  Barnes,  that 
he  may  give  evidence  and  be  examined  on  His  Majesty’s  behalf 
before  me  and  my  inquest  touching  the  premises,  and  for  so  doing 
this  is  your  warrant.  Given  under  my  hand  and  seal,  this  12th 
day  of  November  in  the  year  of  our  Lord  one  thousand  nine 
hundred  and  twenty.  W.  A.  Young,  M.D.,  Associate  Coroner  in 
and  for  the  City  of  Toronto.” 

It  is  sworn  that  peace  officers  have  attempted  to  execute  the 
warrant  at  or  near  the  residence  of  Barnes,  and  that  instructions 
have  been  given  to  peace  officers  at  the  various  bridgeheads  over 
the  Niagara  river  to  arrest  him. 

Barnes  now  moves  to  quash  the  warrant,  or  for  an  order  to 
prohibit  the  coroner  or  any  officer  of  his  court  or  any  peace  officer 
from  executing  the  warrant  or  arresting  Barnes  thereunder,  and 
for  an  order  prohibiting  the  coroner  from  issuing  any  further 
process,  subpnpna,  or  warrant  to  compel  Barnes  to  attend  and 
give  evidence  at  the  inquest  or  to  arrest  him  for  such  purpose, 
upon  several  grounds.  The  notice  of  motion  and  the  documents 
are  styled  “In  the  Supreme  Court  of  Ontario,  Rex  v.  Henry  G. 
Barnes,”  and  the  notice  is  directed  to  Dr.  Young  as  Associate 
Coroner,  and  to  the  Attorney-General  for  Ontario.  The  Deputy 
Attorney  General  appears  for  the  coroner. 
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The  status  of  a coroner's  court  was  very  fully  discussed  in 
Regina  v.  Hammond  (1898),  29  O.R.  211,  and  it  was  there  held 
that  a coroner’s  court,  though  constituted  under  provincial  legis- 
lation, is  a criminal  court.  Section  642  of  the  Criminal  Code 
of  1892  (sec.  940  of  the  present  Code)  deprived  the  coroner  and 
his  jury  of  the  power,  which  had  theretofore  existed,  of  com- 
mitting for  trial  the  person  declared  by  the  coroner’s  jury  to  be 
guilty  of  murder  or  manslaughter;  but  sec.  568  (now  667)  of  the 
Code  empowers  the  coroner  to  apprehend  the  person  charged 
and  convey  him  before  a magistrate. 

There  were  certain  technical  points  argued  before  me;  but, 
before  dealing  with  them,  I think  it  will  be  well  to  explain  the 
real  question  raised  by  the  motion.  Counsel  for  Barnes  admitted 
that,  if  he  had  been  called  upon  to  give  evidence  at  the  inquest 
before  the  criminal  charge  had  been  laid  against  him,  he  would 
have  been  bound,  by  reason  of  the  provisions  of  sec.  5 of  the 
Canada  Evidence  Act  (R.S.C.  1906,  ch.  145),  to  answer  any 
questions  put  to  him  notwithstanding  that  his  answers  might 
tend  to  criminate  him,  the  only  protection  afforded  him  being 
that  his  answers  could  not  be  used  or  received  in  evidence  against 
him  in  any  criminal  trial  or  criminal  proceeding,  as  provided  by 
that  section.  But  he  says  that,  as  the  criminal  charge  had 
already  been  laid  against  him,  the  provisions  of.  sec.  5 do  not 
apply  to  him,  and  he  is  not  bound  to  answer. 

Section  5 of  the  Canada  Evidence  Act,  as  it  stood  in  the  Act 
of  1893  (56  Viet.  ch.  31),  read,  ‘No  'person  shall  be  excused,” 
etc.  In  1898  the  section  was  repealed,  and  the  section  sub- 
stantially in  its  present  form,  except  for  a further  amendment  in 
1901  (1  Edw.  VII.  ch.  36),  was  substituted.  The  substituted 
section  commences,  “No  witness  shall  be  excused,”  etc.,  and 
Mr.  Kingstone  argues  that  the  change  of  the  word  “person”  to 
“witness”  is  significant  as  indicating  that  the  person  who  is  not 
to  be  excused  from  answering  under  sec.  5 must  be  one  who  is 
otherwise  a compellable  witness;  and  that,  as  Barnes  cannot  be 
compelled  by  the  Crown  to  give  evidence  in  the  criminal  pro- 
ceedings now  pending  against  him,  he  is  not  a “witness”  to  whom 
sec.  5 is  applicable.  He  also  points  out  that  sec.  5 follows  immedi- 
ately after  sec.  4,  which  deals  with  the  competency  and  compel- 
lability of  certain  “persons”  to  give  evidence,  and  argues  that  the 
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use  of  the  word  “person”  in  sec.  4 and  of  the  word  “witness”  in 
sec.  5 adds  force  to  his  contention.  1 do  not  think  that  any 
significance  whatever  is  to  be  attached  to  the  juxtaposition 
of  these  two  sections,  nor  can  I see  that  the  use  of  the  word  “per- 
son” in  sec.  4 and  of  the  word  "witness”  in  sec.  5 is  intended  to 
give  to  the  latter  word  any  special  meaning.  Where  the  word 
“person”  is  used  in  sec.  4 with  regard  to  that  person’s  evidence, 
the  section  deals  with  the  question  whether  or  not  that  person 
is  a competent  or  compellable  “witness,”  that  is,  whether  or  not 
that  “person”  can  be  allowed  or  compelled  to  be  called  as  a 
witness  at  all.  That  is  an  entirely  different  question  from  that 
dealt  with  in  sec.  5.  That  section  does  not  deal  with  the  com- 
petency or  compellability  of  a person  to  be  called  as  a witness, 
but  merely  with  the  obligation  of  the  person  who  has  been  sworn 
as  a witness  to  answer  certain  questions.  There  is  nothing 
to  indicate  why  Parliament  in  1898,  when  re-enacting  the  section 
in  its  more  extended  form,  substituted  the  word  “witness”  for 
“person,”  but  I am  unable  to  see  that  the  change  is  of  any  real 
consequence.  If  in  any  proceeding  a person  is  not  compellable 
to  be  called  as  a witness  at  all,  the  section  would  be  applicable 
to  him,  whether  the  words  were  “no  person”  or  “no  witness.” 

We  are  dealing  here  with  the  proceedings  in  the  coroner’s 
court,  and  not  with  the  criminal  prosecution  pending  against 
Barnes.  In  the  latter  he  cannot  be  compelled  to  give  evidence; 
but,  if  he  should  see  fit  to  do  so,  then  he  would  be  bound  under 
sec.  5 to  answer  all  questions  put  to  him,  whether  his  answers 
tended  to  criminate  him  or  not.  Does  the  fact  that  he  is  not  a 
compellable  witness  in  the  criminal  proceedings  exempt  him  from 
being  compelled  to  erive  evidence  before  the  coroner?  I am  unable 
to  discover  upon  what  grounds  any  such  exemption  can  be  claimed. 
Although  the  coroner’s  court  is  a criminal  court,  no  one  is  there 
on  trial  or  charged  with  any  offence.  It  is  conceivable  that, 
notwithstanding  that  Barnes  is  committed  for  trial  upon  the 
charge  of  having  killed  Rossiter,  his  evidence  before  the  coroner 
might  point  to  the  guilt  of  some  other  person.  It  does  not  neces- 
sarily follow  that  the  proceedings  are  directed  against  him.  This 
is  of  course  a technical  view  of  the  matter.  I must  confess  that, 
in  view  of  the  fact  that  an  inquest  is  primarily  intended  to  get 
early  evidence  as  to  the  persons  responsible  for  the  death  of  the 
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deceased,  when  as  here  the  authorities  have  already  determined 

that  the  evidence  points  to  Barnes’s  guilt,  and  he  is  formally 

committed  for  trial  upon  the  charge,  to  endeavour  to  compel 

him  to  give  evidence  in  another  proceeding,  and  thereby  virtually 

to  examine  him  for  discovery,  comes  with  a shock  to  one’s  sense  of 

fair  play,  and  seems  to  be  a serious  inroad  upon  the  principle  that 

the  burden  of  establishing  the  guilt  of  a person  charged  with  a 

crime  falls  upon  the  Crown.  To  say  that  the  incriminating  answers 

cannot  be  used  against  the  accused  upon  his  trial  really  begs  the 

question.  The  Crown  may,  by  means  of  this  oppressive  power, 

extract  evidence  from  an  accused  which,  while  not  admissible  in 

evidence  against  him  upon  his  trial,  may  nevertheless  furnish 

the  Crown  with  certain  information  which  might  enable  the 

Crown  by  means  of  other  evidence  to  convict  the  accused.  Of 

course,  a person  suspected  of  but  not  yet  charged  with  the  crime 

is  in  exactly  the  same  position  if  called  upon  to  give  evidence 

before  the  coroner’s  jury  when  afterwards  prosecuted  for  the 

offence,  but  the  fact  that  in  the  one  case  the  authorities  have 

already  fixed  upon  the  alleged  guilty  party,  and  in  the  other  are 

merely  seeking  to  discover  him,  impresses  upon  one’s  mind  the 

lengths  to  which  sec.  5 may  go  if  resorted  to  by  the  Crown. 

For  example,  the  Ontario  Evidence  Act  (R.S.O.  1914,  ch.  76) 

contains,  in  sec.  7,  substantially  the  same  provisions  as  those 

in  sec.  5 of  the  Canada  Evidence  Act.  Unless  the  word  “witness” 

is  to  be  deemed  to  exclude  one  who  cannot  be  compelled  to  give 

evidence  in  some  other  pending  proceeding,  then  there  is  nothing 

apparently  to  prevent  the  Crown  from  instituting  some  civil 

proceeding  against  a person  who  is  charged  with  a criminal  offence, 

and,  by  compelling  him  to  give  evidence  in  the  civil  proceeding, 

extract  from  him  certain  information  which,  while  not  admissible 

in  evidence  in  the  criminal  proceeding,  may  greatly  strengthen 

the  position  of  the  Crown  against  the  accused. 

♦ 

It  is  not  for  me,  however,  to  deal  with  the  propriety  or  other- 
wise of  these  provisions  of  both  the  federal  and  provincial  Evidence 
Acts.  The  competency  or  the  compellability  of  a person  to  be 
called  as  a witness  must  be  governed  by  the  nature  of  the  pro- 
ceeding in  which  that  question  arises.  There  is  here  no  real 
connection  between  the  proceedings  before  the  coroner  and  those 
before  the  magistrate  or  the  Supreme  Court  of  Ontario  in  the 
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criminal  proceedings.  The  proceedings  therein  are  entirely 
distinct.  If  a civil  action  were  now  proceeding,  in  which  the 
question  of  the  responsibility  for  the  accident  in  which  Rossiter 
was  killed  was  involved,  Barnes  could  be  compelled  to  give  evi- 
dence and  to  answer,  even  though  his  answers  tended  to  criminate 
him:  Re  Ginsberg  (1917),  40  O.L.R.  136,  38  D.L.R.  261.  And  I 
am  unable  to  see  how  the  fact  that  he  is  a defendant  in  certain 
criminal  proceedings,  in  which  he  is  not  a compellable  witness,  can 
entitle  him  to  exemption  in  all  other  proceedings.  The  question 
of  competency  or  compellability  must  be  determined  with  refer- 
ence to  the  particular  proceeding  in  which  it  is  proposed  to  call 
the  person  as  a witness,  and  not  with  reference  to  some  other 
proceeding.  And  I can  see  no  distinction  in  principle  between  the 
coroner’s  court  and  any  other  court  in  this  respect.  I cannot, 
therefore,  discover  any  ground  upon  which  Barnes  is  entitled  to 
claim  exemption  from  giving  evidence  upon  the  inquest  now 
pending. 

The  warrant  is  also  attacked  upon  the  ground  that  the  coroner 
has  no  authority  to  issue  a warrant  to  apprehend  the  accused 
beyond  the  limits  of  the  County  of  York. 

It  was  held  in  Re  Anderson  and  Kinrade  (1909),  18  O.L.R.  362, 
that  a coroner  was  a local  officer  and  could  only  act  within  his  own 
municipal  jurisdiction,  and  that  a warrant  to  arrest  issued  by  him 
could  not  be  validly  executed  in  another  county. 

By  sec.  35  of  the  Coroners  Act  (R.S.O.  1914,  ch.  92),  it  is 
provided  that,  “in  addition  to  any  other  powers  which  he  may 
possess,  a coroner  shall  have  the  same  power  to  issue  summonses 
to  witnesses,  Form  8,  to  enforce  their  attendance  and  to  punish 
for  non-attendance  or  refusing  to  give  evidence  as  is  possessed 
by  the  Supreme  Court.”  This  section  was  first  passed  in  1911, 
and  was  probably  adopted  to  meet  the  very  difficulty  which 
arose  in  Re  Anderson  and  Kinrade.  Mr.  Kingstone  contends  that 
this  section,  while  it  gives  the  coroner  the  same  power  to  deal  with 
witnesses  as  that  possessed  by  the  Supreme  Court,  does  not 
enable  the  coroner  to  exercise  those  powers  beyond  the  limits  of 
his  territorial  jurisdiction.  I cannot  agree  with  this  view.  While 
the  coroner  is  limited  to  his  own  municipality  in  holding  the  inquest, 
the  process  of  his  court  is  intended  by  the  section  to  run  through- 
out the  Province.  His  position  in  that  respect  is  analogous  to 
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that  of  a County  Court,  whose  jurisdiction  is  limited  to  its  own 
county,  but  whose  process  runs  throughout  Ontario.  I must 
hold,  therefore,  that  the  warrant  is  enforceable  beyond  the  limits 
of  the  county  of  York. 

I may  add  that,  so  far  as  the  quashing  of  the  warrant  is  con- 
cerned, even  if  Re  Anderson  and  Kinrade  still  applied,  there 
is  nothing  on  the  face  of  the  warrant  to  shew  that  it  is  intended 
to  be  executed  beyond  the  limits  of  the  county  of  York. 

No  objection  was  taken  to  the  fact  that  this  application  is 
apparently  made  in  the  criminal  proceedings  now  pending  against 
Barnes.  The  warrant  in  question  is  not  issued  in  those  pro- 
ceedings at  all,  and  it  may  be  that  upon  this  application  as  framed 
the  Court  could  not  or  ought  not  to  assume  to  quash  a warrant 
issued  out  of  the  coroner’s  court.  But  I have  preferred  to  treat 
the  application  upon  its  merits. 

The  motion  will  be  dismissed  with  costs. 

Henry  G.  Barnes  appealed  from  the  order  of  Orde,  J. 

February  10.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Riddell,  Latchford,  Middleton,  and  Lennox,  JJ. 

Kingstone,  for  the  appellant,  argued  that  at  the  common 
law  there  could  not  be  such  a thing  as  a compellable  confession 
or  admission;  that  no  person  could  be  compelled  to  give  evidence 
against  himself  or  evidence  that  would  tend  to  criminate  him. 
The  examination  before  the  coroner  was  only  for  the  purpose  of 
getting  aid  in  the  pending  prosecution.  It  would  not  be  right 
that  the  Crown  could  do  something  in  a collateral  proceeding 
which  would  not  be  allowed  at  the  trial.  There  was  really  only 
one  proceeding,  though  there  were  two  tribunals.  As  to  the 
protection  said  to  be  afforded  by  the  Canada  Evidence  Act, 
R.S.C.  1906,  ch.  145,  sec.  5,  it  would  be  really  no  protection  in 
the  present  case,  because,  once  the  defendant  submitted  to  be 
sworn,  he  could  not  refuse  to  answer  on  the  ground  that  his 
evidence  might  tend  to  criminate  him.  In  fine,  the  defendant 
was  not  a compellable  witness,  because  of  his  being  under  a pend- 
ing charge  of  manslaughter.  Reference  to  Charnock  v.  Merchant, 
[1900]  1 Q.B.  474;  Rex  v.  Martin  (1905),  9 O.L.R.  218,  9 Can. 
Crim.  Cas.  371;  Daly’s  Canadian  Criminal  Procedure,  p.  496. 
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Bayly , K.C.,  for  the  coroner,  respondent,  argued  that  the 
inquest  was  in  no  sense  a trial.  It  was  the  duty  of  every  one 
who  knew  anything  about  the  matters  in  question  to  give  evidence, 
and  there  was  nothing  in  the  law  saying  that  any  one  was  to  be 
exempt  from  being  called.  The  objection  of  the  defendant  was 
premature.  He  must  go  in  the  witness-box  and  submit  to  be 
sworn,  and  then  take  his  objection.  The  Canada  Evidence  Act 
protected  him,  in  that  any  criminating  evidence  which  he  might 
give  could  not  be  used  against  him  on  a trial.  Reference  to 
Re  Ginsberg , 40  O.L.R.  136,  38  D.L.R.  261,  and  Regina  v.  Ham- 
mond, 29  O.R.  211. 

Kingstone , in  reply. 

February  25.  Meredith,  C.J.C.P. : — Though  it  is  unlikely 
that  such  a case  as  this  shall  recur,  it  is  quite  an  important  one, 
requiring  careful  consideration  so  that  the  fundamental  principles 
of  the  criminal  law  applicable  to  it  may  not  be  ignored  or  mis- 
applied. 

The  real  and  the  single  question  involved  is,  whether  the 
appellant  can  be  compelled  to  give  evidence  of  his  guilt  of  a 
crime  of  manslaughter- — with  which  he  is  charged — if  he  be  in 
fact  guilty. 

The  charge  against  the  man  has  passed  its  first  stage;  he  has, 
after  the  usual  preliminary  investigation  before  a magistrate,  been 
duly  sent  for  trial. 

But,  running  concurrently  with  that  charge,  a coroner’s 
inquest  is  being  held  upon  the  body  of  the  man  whose  death  is  the 
subject  of  the  criminal  charge. 

The  Crown  seeks  an  examination  of  the  appellant  at  the 
inquest;  the  appellant  resists  because  charged  by  the  Crown  with 
having  caused  the  death  of  the  man  by  a criminal  act  amounting 
to  manslaughter.  Which  is  right? 

It  is  a fundamental  principle  of  the  law  of  England,  very 
commonly  called  British  justice,  that  all  confessions  of  guilt 
must  be  free;  also  that,  generally  speaking,  no  person,  nor  the 
husband  or  wife  of  such  person,  can  be  compelled  to  give  evidence 
against  himself  or  herself  upon  a criminal  charge;  and  also  that 
no  witness  can  be  compelled  to  answer  when  the  answer  would  tend 
to  expose  the  witness  to  any  kind  of  criminal  charge;  and  this 
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protection  extends  not  only  to  questions  which  may  tend  directly 
to  incriminate  but  also  to  every  link  in  the  chain. 

That  which  the  Crown  seeks  is  obviously  quite  a violation 
of  these  principles;  and  for  the  appellant  it  is  contended  also  that 
the  examination  sought  can  be  only  for  discovery  in  aid  of  the 
pending  prosecution. 

For  the  Crown  it  is  contended  that  the  Parliament  of  Canada 
has  by  enactment  expressly  given  the  power  which  it  seeks  to 
enforce,  in  these  words  of  the  Canada  Evidence  Act:- — 

“No  witness  shall  be  excused  from  answering  any  question 
upon  the  ground  that  the  answer  to  such  question  may  tend  to 
criminate  him  . . but  “the  answer  so  given  shall  not  be 

used  or  receivable  in  evidence  against  him  in  any  criminal  trial, 
or  other  criminal  proceeding  against  him  . . .”  (sec.  5 of 

R.S.C.  1906,  ch.  145). 

It  is  to  be  observed,  and  borne  in  mind,  that  that  provision 
immediately  succeeds  another  in  the  same  Act,  giving,  generally, 
to  persons  charged  with  crime  the  right  to  give  evidence  in  their 
own  behalf;  providing  also  that,  if  they  do  not,  that  fact  “shall 
not  be  made  the  subject  of  comment  by  the  judge,  or  by  counsel 
for  the  prosecution”  (sec.  4). 

The  outstanding  features  of  this  legislation  are:  a widening  of 
the  protection  which  the  law  afforded  to  a person  charged  with 
crime;  and  a change  of  the  opposite  character  as  to  that  affecting 
a witness,  according  to  the  decision  of  Ginsberg’s  case,  40  O.L.R. 
136,  38  D.L.R.  261;  though  one  may  think  that  the  new  kind  of 
protection,  which  the  Act  gives  to  the  witness  himself,  was  intended 
to  be  as  full  as  that  which  was  taken  away. 

So  that,  in  so  far  as  this  legislation  affects  the  common  law, 
the  person  charged  with  crime  is  more  effectually  protected;  and 
that  is  the  appellant’s  position;  he  does  not  come  under  the  other 
provisions  which  apply  only  to  a “witness.” 

It  ought  to  be  manifest,  to  those  who  are  familiar  with  the 
criminal  law,  that  it  is  not  possible  that  by  sec.  5 of  the  Canada 
Evidence  Act  Parliament  meant  to  abolish  all  the  protection  the 
law  always,  since  very  early  days,  afforded  persons  charged  with 
crime;  and  it  ought  to  be  equally  manifest  that  Parliament  did 
not  inadvertently  do  so.  If  the  respondent’s  contention  be  right, 
it  has:  for,  though  you  cannot  apply  the  thumbscrews  in  the 
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case  in  which  the  accused  is  tried,  you  can  in  some  collateral 
proceeding,  in  a coroner’s  court  or  in  a civil  action;  and  in  such 
a manner  as  to  make  the  protection  afforded  by  sec.  5 of  no  sub- 
stantial or  real  effect — a sham.  Parliament  never  meant  to  enact 
any  such  farce  as  that. 

If  the  proceedings  in  the  coroner’s  court  are  now  carried 
on  for  the  purpose  only  of  extracting  from  the  appellant  a con- 
fession, or  information  such  as  should  lead  to  his  conviction  of 
the  crime  he  is  charged  with,  they  would  be  not  only  illegal  but 
also  inexcusable : it  would  be  an  abuse  of  the  purposes  of  a coroner’s 
inquest;  and  a violation  of  the  fundamental  principles  of  the 
criminal  law  to  which  I have  referred.  Coroners’  courts  cannot 
be  made  use  of  as  figurative  thumbscrews  or  racks — in  the  sub- 
stantial form  of  imprisonment  in  the  common  gaol — to  extract 
confessions  or  admissions.  They  must  be  confined  to  their 
lawful  purposes  and  within  their  real  limits:  see  the  Coroners 
Act,  R.S.O.  1914,  ch.  92.  If  carried  on  in  good  faith,  they  would 
be  equally  a violation  of  those  principles;  and,  instead  of  being 
warranted  by  the  enactment  relied  upon,  would  be  also  a violation 
of  its  principles  in  extending  the  protection  thrown  around  an 
accused  person. 

The  later  section  as  to  witnesses  is  not  to  be  brought  into 
conflict  with  the  earlier  one  extending  such  protection:  the  former 
relates  to  persons  charged,  the  latter  to  witnesses  only. 

And  all  this  legislation — need  it  be  said — has  no  special  relation 
to  coroners’  courts,  it  applies  to  all  courts  and  proceedings  alike. 

Ginsberg’s  case  is  not  a decision  against  the  appellant’s  con- 
tention. The  real  question  involved  in  this  case  was  not  decided, 
and  does  not  seem  to  have  been  discussed  or  raised,  in  that  case. 
Ginsberg  was  throughout  treated  as  a “witness”  within  the  mean- 
ing of  that  word  contained  in  sec.  7 of  the  Ontario  Evidence 
Act,  upon  which  enactment  that  case  was  decided:  and,  although 
that  section  of  that  enactment  is  like  the  later  section  of  the  Canada 
Evidence  Act  to  which  I have  referred,  it  is  not,  it  could  not  be, 
accompanied  by  the  earlier  section  to  which  I have  also  referred, 
and  upon  which  a good  deal  depends.  Then  in  this  case  the 
whole  question  is  one  under  the  criminal  law,  and  the  main  subject- 
matter  involved  in  each  court  was  the  same:  Was  the  cause  of 
William  J.  Rossiter’s  death  manslaughter?  Is  the  appellant,  or 
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is  some  other  person,  guilty  of  manslaughter  by  reason  of  it? 
Ginsberg’s  case  was  altogether  different. 

On  the  highest  principles  of  the  common  law,  and  of  the 
enactment  in  question,  the  Crown  is  precluded  from  forcing  from 
the  appellant  any  evidence  upon  the  question  whether  he  is 
guilty  of  the  crime  with  which  he  is  charged:  if  it  were  not,  an 
amendment  to  the  law  respecting  witnesses  only,  and  an  amend- 
ment which  was  intended  to  afford  former  protection  only  in 
another  form,  might  be  made  an  instrument  for  extorting  con- 
fessions as  effectual,  perhaps,  as  thumbscrews  and  the  rack  were 
in  former  days. 

To  say  that  in  a civil  action  an  accused  person  might  be  made 
to  divulge-  is  quite  beside  the  question,  if  it  were  true : but  it  is 
not,  if  for  no  other  reason,  because  no  court  or  judge  should 
allow  such  an  abuse  of  civil  proceedings.  Since  the  law  has 
permitted  concurrent  proceedings:  see  Criminal  Code,  sec.  13; 
it  has  been  the  common  practice,  for  more  than  one  reason,  to 
postpone  the  civil  proceedings  till  the  criminal  proceedings  are 
concluded. 

On  principle,  therefore,  it  is  not  lawful,  or  proper,  to  examine 
the  appellant  in  the  coroner’s  court  in  any  way  regarding  the 
charge  which  is  pending  against  him,  as  long  as  he  is  in  jeopardy 
in  respect  of  it.  Rut  he  may,  in  my  opinion,  be  examined  as 
a witness  in  regard  to  the  guilt  of  any  other  person,  so  long  as 
the  examination  does  not  touch  in  any  way  the  charge  against 
him. 

Having  considered  the  question  on  principle  only,  let  me 
now  deal  with  it  according  to  the  cases,  though  none  were  relied 
upon,  or  referred  to,  on  the  argument  of  this  appeal. 

There  are  a good  many  quite  in  point:  and  all  of  them  seem 
to  me  to  be  quite  in  accord  with  the  conclusion  I have  stated. 

Before  the  decision  of  the  case  of  Wakly  v.  Cooke  (1849), 
4 Ex.  511,  it  was  the  common  practice  of  Middlesex  coroners  to 
refuse  to  examine  persons  when  their  evidence  might  tend  to  the 
crimination  of  themselves,  but  in  that  case  the  practice  was 
condemned : and  the  proper  practice  was  declared  to  be,  to  examine 
all  witnesses  after  informing  them  of  their  right  to  refuse  to 
answer  any  question  the  answer  to  which  might  tend  to  incrim- 
inate them.  And  why  was  this  declared  to  be  the  proper  practice? 
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Because  those  witness  were  not  charged  with  any  crime  in  con- 
nection with  the  matters  under  investigation.  By  necessary 
implication  it  followed  that,  if  they  were  so  charged,  they  could 
not  be  compelled  to  give  evidence : they  were  more  than  witnesses : 
they  were  “persons  charged  with  an  offence.” 

In  the  case  of  The  People  v.  Taylor  (1881),  59  Cal.  640,  it  was 
held  that  a person  in  the  position  of  this  appellant  was  not  a 
witness  within  the  meaning  of  that  word  in  a penal  code. 

And  in  the  case  of  Hendrickson  v.  The  People  (1854),  10  N.Y. 
13,  the  subject  was  fully  considered  and  many  cases  referred  to, 
the  result  being  that  a person  not  in  custody  and  not  charged 
with  crime  was  a witness;  but  impliedly  if,  as  is  the  case  of  this 
appellant,  held  in  custody  and  charged  with  crime,  he’  cannot  be 
a witness.  This  case  deals  fully  with  the  decisions  in  England 
down  to  the  time  when  it  was  decided. 

The  result  of  the  cases  in  the  United  States  of  America  down 
to  the  present  time  seems  to  be  pretty  accurately  stated  in  Corpus 
Juris,  vol.  13,  title  “Coroners,”  p.  151,  note  [Jb],  thus: — 

“A  person  suspected  of  the  commission  of  a crime  is  not  a 
witness  (1)  within  the  meaning  of  a statute  providing  for  punish- 
ment of  a witness  for  refusing  to  testify;  his  statements  must 
be  made  of  his  own  volition  ...  (2)  Where  made,  however, 

of  his  own  volition,  they  may  be  used  in  evidence  against  him.” 
The  result  is:  that  the  appellant  was  wrong  in  disobeying  his 
subpoena:  he  may  be  examined  as  to  the  guilt  of  others  so  long 
as  the  examination  does  not  encroach  upon  his  rights  as  a person 
charged  with  crime. 

The  appellant’s  persistent  and  vigorous  resistance  of  the 
cornoner’s  effort  to  bring  him  to  the  book  to  be  sworn  cannot 
but  create  a suspicion  that  he  is  really  endeavouring  to  protect 
some  one,  not  himself:  but  a perusal  of  all  the  evidence  adduced 
upon  the  criminal  charge  and  at  the  inquest  lends  no  weight  to 
such  a suspicion:  it  all  points  to  a car,  the  number  of  which  is 
given,  in  which  there  were  only  three  persons,  a man  and  two 
women,  which  car  the  man  was  driving. 

For  the  reasons  which  I have  given,  and  for  the  purpose  I 
have  indicated,  I am  in  favour  of  dismissing  the  appeal. 
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Riddell,  J. : — Henry  G.  Barnes,  subpoenaed  as  a witness  at  a 
coroner’s  inquest  in  Toronto  concerning  the  death  of  one  Rossiter, 
appeared  and  refused  to  be  sworn  on  the  ground  that  he  had  been 
committed  for  trial  for  manslaughter  in  respect  of  this  death. 
The  sittings  of  the  coroner’s  court  adjourned;  Barnes  not  appear- 
ing, a warrant  was  issued  to  arrest  him  and  bring  him  before  the 
coroner’s  court  to  give  evidence.  Barnes  moved  before  Mr. 
Justice  Orde  in  Chambers  to  quash  the  warrant,  or  for  an  order 
to  prohibit  the  coroner  or  any  officer  of  his  court  or  any  peace 
officer  from  executing  the  warrant  or  arresting  Barnes  thereunder, 
and  for  an  order  prohibiting  the  coroner  from  issuing  any  further 
process,  subpoena,  or  warrant  to  compel  Barnes  to  attend  and  give 
evidence  at  the  inquest  or  to  arrest  him  for  such  purpose,  upon 
several  grounds.  The  notice  of  motion  and  the  documents  are 
styled,  “In  the  Supreme  Court  of  Ontario,  Rex  v.  Henry  G. 
Barnes,”  and  the  notice  is  directed  to  Dr.  Young,  Associate  Cor- 
oner, and  to  the  Attorney-General  for  Ontario.  The  Deputy 
Attorney-General  appeared  before  Mr.  Justice  Orde  (and  before 
us)  for  the  coroner.  The  motion  was  refused.  Barnes  now 
appeals. 

The  coroner  had  some  jurisdiction  by  the  ancient  statute  law, 
which  we  would  now  call  civil  jurisdiction : the  statute  De  Officio  Cor- 
onatoris  (1276),  4 Edw.  L,  St.  2,  sec.  2,  directs  the  coroner  to 
inquire  of  treasure  trove:  Attorney-General  v.  Moore}  [1893]  1 
Ch.  676;  our  Coroners  Act,  R.S.O.  1914,  ch.  92,  sec.  27,  gives 
jurisdiction  in  certain  cases  of  fire;  but,  notwithstanding  these 
facts,  a coroner’s  inquisition  super  visum  corporis  is  a criminal 
court:  Blackstone’s  Comm.,  bk.  IV.,  p.  274;  Regina  v.  Hammond , 
29  O.R.  211,  especially  at  p.  234.  “The  coroner’s  court  is  a court 
of  record  of  very  high  authority:”  Thomas  v.  Churton  (1862), 
2 B.  & S.  475,  at  p.  478. 

Being  a criminal  court,  a “court  of  criminal  jurisdiction,” 
while  its  constitution  is  a matter  of  provincial  control — British 
North  America  Act,  sec.  92  (14) — its  practice  and  “procedure” 
come  under  the  Dominion — British  North  America  Act,  sec.  91 
(27);  as  does  all  “procedure  in  criminal  matters.”  The  Parlia- 
ment of  Canada,  having  full  power  and  responsibility  in  the 
matter,  have,  with  great  care,  and,  if  I may  venture  to  say  so,  skill, 
formulated  the  practice:  and  we  have  no  right  to  inject  our  own 
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views  (if  we  have  any)  of  what  should,  could,  or  might  be  directed 
— our  whole  duty  is  performed  when  we  determine  and  declare 
what  the  law  is. 

I can  find  nothing  in  our  legislation  preventing  the  calling  of 
any  one  as  a witness  before  the  coroner— had  Parliament  intended 
to  make  an  exception  in  the  case  of  one  accused  or  supposed 
to  be  accused  in  some  other  court  or  thought  to  be  guilty  of 
causing  the  death,  no  doubt  such  a provision  would  have  been 
made  in  the  Code. 

It  is  the  common  law  duty  of  every  one  who  knows  anything 
of  the  circumstances  to  appear  before  the  inquest  as  a witness: 
Sewell  on  Coroners,  p.  169;  and,  contrary  to  the  opinion  in  the 
remote  past  common  in  the  profession,  the  coroner  must  receive 
the  evidence  of  any  one  claiming  to  know  anything  of  the  circum- 
stances attending  the  subject  of  his  inquiry.  In  the  case  of  “Mich. 
Barciee  de  Grays-Inn  merge  en  le  Ducking-pond ” (1658),  2 Sid.  90, 
the  coroner  had  refused  to  examine  or  admit  witnesses  to  give  evi- 
dence against  the  hypothesis  that  the  deceased  had  committed  sui- 
cide, and  that  consequently  his  goods  were  escheated.  The  Court  of 
Upper  Bench  quashed  the  inquisition  and  held  that  the  coroner 
should  have  heard  all  the  witnesses,  and  upon  a second  hearing 
the  Court  held,  2 Sid.  101,  that  the  coroner  must  hear  counsel 
and  witnesses  on  both  sides:  1 Hale  P.C.,  p.  415;  2 Hale,  pp.  60, 
157.  Sir  Matthew  Hale  says  (2  Hale  P.C.  157):  “The  coroner’s 
inquest  may  and  must  hear  evidence  of  all  hands,  if  it  be  offered 
to  them,  and  that  upon  oath,  because  it  is  not  so  much  an  accusa- 
tion or  an  indictment  as  an  inquiestion  or  inquest  of  office  quomodo 
J.  S.  ad  mortem  suam  devenit,  tho  it  be  also  true  that  the 
offender  may  be  arraigned  upon  that  presentment.”  Hale  (2 
Hale  P.C.,  pp.  60,  61)  combats  the  proposition  that  “if  a person 
be  killed  by  another  person,  and  it  be  certainly  known  that  he 
killed  him,  the  jury  must  hear  evidence  only  for  the  King” — his 
first  reason  being,  “Because  the  coroner’s  inquest  is  to  inquire  truly 
quomodo  ad  mortem  devenit , and  is  rather  for  information  of  the 
truth  of  the  fact  as  near  as  the  jury  can  assert  it,  and  not  for  an 
accusation;”  and  his  second,  “because  though  the  prisoner  may 
be  arraigned  upon  the  coroner’s  inquest  . . . neither  the 

court  nor  the  prosecutor  is  concluded  by  it,  but  a bill  of  murder 
may  be  preferred  to  the  grand  inquest  . . .”  At  pp.  61,  62, 
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Hale  says:  “I  do  conceive  the  coroner’s  inquest  ought  in  all  cases 
to  hear  the  evidence  upon  oath,  as  well  that  which  maketh  for  as 
that  which  maketh  against  the  prisoner.”  And  this  was  expressly 
held  in  Rex  v.  Scorey  (1748),  1 Leach  C.C.  43. 

There  was  no  exception  in  the  case  of  one  accused  of  causing 
the  death. 

In  Hawkey's  case,  mentioned  in  Baker’s  Office  of  Coroner, 
pp.  96,  296,  Lieutenant  Hawkey  had  killed  Mr.  Seton  in  a duel  at 
Gosport.  At  the  inquest  on  the  body  of  Seton,  counsel  (Mr. 
Payne)  offered  the  evidence  of  Mrs.  Hawkey,  wife  of  Lieutenant 
Hawkey.  The  coroner  objected : “The  whole  principle  of  evidence 
was  that  a wife  could  not  be  evidence  either  for  or  against  her 
husband.”  Counsel  argued:  “This  is  a court  of  inquiry,  not  a 
court  of  accusation,”  and  that  “until  the  jury  have  returned  their 
verdict  . . . there  is  no  party  before  you  . . . and  no 

party  ought  to  be  excluded  from  giving  evidence  . . . before 

the  jury  had  returned  their  verdict  every  person  had  a right  to 
give  evidence,  and  . . . the  coroner  was  bound  to  receive 

such  testimony  if  tendered  to  him.”  The  coroner  held  that  he 
was  bound  to  take  the  evidence  (pp.  97,  98). 

The  well-known  surgeon, Wakley,  of  “The  Lancet,”  when  coroner 
for  Middlesex,  was  accustomed  not  to  examine  witnesses  whose 
evidence  might  criminate  themselves — this  practice  came  up  for 
consideration  in  the^  libel  action,  Wakley  v. Cooke,  2 Ex.  511,  S.C., 
19  L.J.  N.S.  Ex.  91.  Parke,  B.,  said  (p.  93):  “Without  doubt, 
the  practice  is  incorrect,  and  will  be  discontinued  in  the  future. 
It  is  manifestly  contrary  to  law.  It  is  not  right  to  assume  that 
any  man  is  guilty,  and  on  that  account  to  exclude  them  from 
giving  evidence  before  the  coroner.”  Alderson,  B.,  said  (p.  94): 
“The  practice  ...  of  not  allowing  parties  to  be  examined 
on  oath  whose  conduct  might  afterwards  become  the  subject  of  a 
criminal  proceeding  . . . was  improper,  and  I trust  will  not 

exist  any  longer,  but  that  the  coroner  will  allow  anybody  to  be 
examined  on  an  inquest  who  has  any  material  information  to 
communicate  ...  A party  who  comes  before  a coroner 
cannot  be  considered  as  a party  accused ; he  is  not  in  that  situation 
until  a verdict  is  found.  The  practice  is  therefore  bad  . . . 

and  I trust  will  be  discontinued  . . .”  See  also  Regina  v. 

Taylor  (1840),  9 C.  & P.  672;  Jervis  on  Coroners,  4th  ed.,  p.  218. 
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Indeed  a coroner  who  should  refuse  such  evidence  would  be 
liable  to  have  proceedings  taken  against  him:  Rex  v.  Scorey. 
1 Leach  C.C.  43. 

Such  is  the  state  of  the  law  in  England  where  an  accused  is 
“charged”  with  an  offence,  once  a coroner’s  inquisition  is  found 
against  him:  Rex  v.  Maynard  (1812),  Russ.  & Ry.  240;  Rex  v. 
Cole  (1813),  3 Camp.  371,  2 Leach  C.C.  1095;  and  in  a land 
in  which  no  one  has  the  right  to  have  his  own  evidence  or  that 
of  his  wife  heard  on  any  charge  against  him. 

The  fact,  then,  that  it  is  possible,  probable,  or  certain  that  one 
has  caused  the  death  of  another  does  not  take  away  his  right 
to  give  evidence  of  the  facts  before  the  coroner,  and  at  the  Common 
Law  the  right  and  duty  to  give  evidence  are  correlative.  If 
one  who  had  the  right  to  give  evidence  should  for  any  reason 
refuse,  he  could  be  compelled:  Chitty’s  Criminal  Law,  p.  164; 
Jervis  on  Coroners,  4th  ed.,  pp.  206,  217-8. 

Section  4 of  the  Canada  Evidence  Act  has  no  application  to 
the  present  case:  that  simply  extends  to  a person  “charged  with 
an  offence”  the  right  to  give  evidence  and  have  the  wife  or  husband 
give  evidence  “for  the  defence”  without  the  correlative  duty — 
such  evidence  is  on  a prosecution:  sec.  5. 

I can  find  nothing  in  Common  Law  or  statute  upon  which  to 
found  prohibition — the  coroner  is  proceeding  regularly,  and  we 
should  not  interfere. 

It  was  not  from  any  doubt  of  the  soundness  of  my  brother 
Orde’s  judgment  that  I have  examined  the  law  anew.  I entirely 
agree  with  him  in  all  he  has  said — but  the  case  is  novel  and  of  some 
importance,  and  it  seemed  well  to  go  into  the  foundations  of 
the  law. 

Much  has  been  said  as  to  the  alleged  hardship  upon  Barnes 
in  being  compelled  to  give  evidence — it  is,  however,  to  be 
hoped  that  we  have  not  arrived  at  the  point  that  one  accused  of 
crime  has  so  many  and  so  high  rights  that  the  people  have  none. 
The  administration  of  our  law  is  not  a game  in  which  the  cleverer 
and  more  astute  is  to  win,  but  a serious  proceeding  by  a people  in 
earnest  to  discover  the  actual  facts  for  the  sake  of  public  safety  and 
the  interest  of  the  public  generally.  It  is  the  duty  of  every  citizen 
to  tell  all  he  knows  for  the  sake  of  the  people  at  large,  their  interest 
and  security,  and  I am  not  inclined  to  stretch  in  any  way  rules 
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which  permit  any  one  to  escape  from  the  duties  which  all  others 
admit  and  perform — it  is  for  Parliament  to  frame  rules  and  excep- 
tions, not  for  the  Court. 

I would  dismiss  the  appeal. 

Middleton,  J.: — In  my  view,  the  question  presented  for  our 
determination  lies  within  very  narrow  compass,  and  can  be  deter- 
mined without  any  investigation  into  the  origin  of  the  jurisdiction 
of  the  l' ‘coroner.’ ’ 

The  coroner,  being  convinced  that  the  death  of  a man  found 
injured  on  the  highway,  and  who  subsequently  expired  in  the 
hospital,  was  caused  by  the  culpable  and  negligent  conduct  of 
some  one,  as  yet  unknown,  caused  a subpoena  to  be  served  upon 
Barnes  as  a witness.  Barnes  attended  but  refused  to  be  sworn,  and 
subsequently  failed  to  attend  upon  the  date  to  which  the  inquest 
was  adjourned  while  still  under  his  subpoena.  The  coroner  then 
issued  his  warrant  of  commitment,  and  this  motion  for  prohibition 
was  then  made. 

Barnes  in  the  meantime  had  been  accused  of  manslaughter 
in  connection  with  the  death  of  this  man,  and  had  been  com- 
mitted for  trial.  This  he  makes  the  foundation  for  this  motion. 

Even  if  the  applicant  is  right  in  his  contention,  his  procedure 
here  is  wrong.  He  should  have  attended  in  obedience  to  the 
subpoena,  and  submitted  to  be  sworn,  and  then  claimed  his 
privilege.  As  the  case  has  been  argued  upon  a wider  basis,  I 
think  it  advisable  to  express  my  opinion  upon  the  matters  dis- 
cussed. 

The  coroner’s  court  is  undoubtedly  a criminal  court:  Regina 
v.  Hammond , 29  O.R.  211;  and  so  the  provisions  of  the  Canada 
Evidence  Act  apply.  This  is  perhaps  not  very  material,  because 
the  provisions  of  the  Ontario  Act  are  substantially  identical. 

The  argument  proceeded  upon  what  I think  is  a misunder- 
standing of  the  statute.  Section  4 and  sec.  5 deal  with  two 
entirely  distinct  matters.  At  common  law  the  accused  was 
not  a competent  or  compellable  witness  in  the  trial  of  a criminal 
matter  to  which  he  was  a party.  This  is  amended  by  sec.  4, 
which  makes  the  accused  a competent  witness  for  the  defence. 
It  could  have  no  application  to  this  case,  for  a coroner’s  inquest 
is  in  no  sense  a trial,  and  the  person  suspected  of  the  crime  giving 
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rise  to  the  inquest  is  not  a party.  In  Wakley  v.  Cooke,  4 Ex.  511, 
the  Court  was  called  upon  to  discuss  a practice  which  was  said  to 
prevail  in  the  coroner’s  court  of  the  county  of  Middlesex,  where 
the  coroners  refused  to  examine  persons  whose  evidence  might 
tend  to  criminate  themselves.  This  practice  was  strongly  con- 
demned, and  it  was  pointed  out  that  it  was  the  duty  and  the 
privilege  of  all  those  having  knowledge  of  any  matter  relating 
to  the  death  under  investigation  to  give  evidence  upon  the  coroner’s 
inquiry,  and  it  was  also  pointed  out  that  “a  person  who  comes 
before  a coroner  cannot  be  considered  as  being  a party  accused.” 
The  witness  before  the  coroner  might  then  be  excused  from  answer- 
ing by  claiming  his  common  law  privilege,  for  he  could  not  be 
compelled  to  criminate  himself. 

Section  5 deals  with  this  common  law  privilege,  and  changes 
the  law,  and  now  no  witness  shall  be  excused  from  answering  any 
question  put  to  him  upon  the  ground  that  his  answering  might 
tend  to  criminate  him.  He  is,  however,  granted  some  degree  of 
protection,  for  the  evidence  that  he  may  give  shall  not  be  used 
or  receivable  in  evidence  against  him. 

That  this  protection  is  by  no  means  as  wide  as  that  under  the 
common  law  rule  is  obvious,  and  the  change  in  our  law  no  doubt 
shocks  those  whose  mental  inclination  and  training  leads  them  to 
regard  the  common  law  privilege  as  a sacred  thing.  See,  for 
example,  the  statement  of  the  late  Chief  Justice  of  the  King’s 
Bench  in  Re  Ginsberg,  40  O.L.R.  136,  38  D.L.R.  261,  where  he 
points  out  that  the  protection  afforded  by  the  Legislature  does  not, 
in  his  view,  afford  sufficient  immunity,  as  the  prosecutors  are 
enabled  to  get  information  from  the  accused  which  would  enable 
them  to  get  convicting  evidence  aliunde  without  using  his  own 
evidence  against  him  at  all — that  in  fact  the  proceedings  amount 
to  an  examination  for  discovery  in  a criminal  case,  “which  cannot 
be.”  The  Appellate  Division  did  not  agree  with  this  view,  and 
in  very  fully  considered  judgments  upheld  not  only  the  validity 
but  the  effectiveness  of  the  change  in  the  law.  * 

In  my  view,  the  order  in  review  is  clearly  right,  and  the  appeal 
must  be  dismissed. 


Latchford,  J.,  agreed  with  Middleton,  J. 
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Lennox,  J.: — It  is  regrettable,  but  inevitable,  that  the  “ninety 
and  nine  guilty  men”  have  already  “gone  free”  and  the  “one 
innocent  man”  has  been  “found  guilty”  more  than  once,  despite 
the  steady  aim  of  courts  of  justice  so  to  administer  the  law  that  the 
innocent  shall  not  be  punished  and  the  guilty  shall  not  escape. 
That  instances  of  miscarriage  of  justice  in  criminal  courts  are 
of  comparatively  rare  occurrence  is  of  inestimable  importance; 
but  the  result  of  a trial,  the  question  of  whether  in  the  end  the 
trial  results  in  a verdict  of  “guilty”  or  “not  guilty,”  has  never 
been  the  paramount  consideration  in  any  British  court  of  criminal 
jurisdiction.  The  fundamental  and  dominating  consideration  and 
purpose  has  always  been,  and  if  the  proud  traditions  of  our  Courts 
are  to  endure  must  always  be:  a fair  trial  for  the  accused,  and  a 
fair  chance  to  the  accused  to  defend  himself.  Not  only  is  he  not 
bound  to  incriminate  himself,  but,  immediately  he  is  in  custody 
of  the  law,  he  is  under  the  protection  of  the  Crown,  and  cannot 
until  warned  be  encouraged  to  make  evidence  against  himself, 
although  he  should  perchance  utter  incriminating  statements. 
So,  too,  when  he  became,  by  statute,  a competent  witness,  it  was 
studiously  provided  that  neither  the  Court  nor  the  Crown  should 
make  use  of  his  silence  as  an  admission,  inference,  or  consciousness 
of  guilt. 

As  the  fountain  of  justice,  it  is  for  the  Crown,  within  the 
provisions  of  the  Coroners  Act,  and  the  common  law,  to  supervise 
and  direct  the  proceedings  and  procedure  of  the  coroner’s  court. 
It  is  a criminal  court  of  record.  There  are,  of  course,  stages  in 
criminal  proceedings  when,  for  the  time  being,  the  supreme 
direction  passes  from  the  Crown  to  the  Courts  of  the  Province; 
but  of  this  the  pending  appeal  is  not  an  instance.  While  acting 
within  its  jurisdiction  we  have  no  power  to  restrain  the  coroner’s 
court  or  its  jury. 

Mr.  Bayly,  for  the  Attorney-General,  took  part  in  the  argu- 
ment of  the  appeal.  He  did  not  say  that  the  Attorney-General’s 
Department  regards  the  proposal  to  examine  Barnes  and  force 
him  into  a position  calculated  to  prejudice  him  (when  he  is  put 
upon  his  trial)  as  contrary  to  British  justice  and  fair  play,  and 
I have  no  right  to  advise  or  comment  upon  the  action  or  attitude 
of  the  Crown.  I repeat  that  the  guarantee  of  a fair  trial,  in  its 
broadest  sense,  is  the  thing  above  all  other  things  to  be  kept 
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steadily  in  view  in  the  administration  of  criminal  justice.  It 
may  be  that  the  Canada  Evidence  Act  requires  amendment.  I 
must  follow  the  law  as  I interpret  it.  I find  no  reason  to  doubt 
the  correctness  of  the  order  appealed  against.  It  is  not  my 
duty  to  point  out  what  the  accused  man,  Barnes,  should  do,  or 
at  what  point,  if  any,  he  should  halt  when  the  appeal  is  disposed 
of.  I will  not  attempt  to  pronounce  an  a priori  judgment,  or 
declare  the  law  in  advance.  The  appeal  should  be  dismissed 
with  costs. 


Appeal  dismissed. 
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O.L.R.  163,  reversed  by  the  Supreme  Court  of  Canada : Ameri- 
can National  Red  Cross  v.  Geddes  Brothers,  61  Can.  S.C.R. 
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Odd),  10,  20  ( 1 ) (c)— Chose  in 
Action  Passing  by  Assignment 
— Praecipe  Order  to  Continue 
Proceedings  in  Official  Name  of 
Trustee— Supreme  Court  Rides 
300-302. 

Re  N.  Brenner  cC*  Co.  Lim- 
ited, 71. 

3.  Scheme  of  Arrangement  of 

Insolvent  Debtor’s  Affairs  

Bankruptcy  Act,  1919,  sec.  13 
Wi  W,  (16)  — Interests  of 
Debter  and  Creditors — Approv- 
al of  Scheme  notwithstanding 
Dissent  of  two  Creditors. 

Re  Gardner,  252. 

See  Assignments  and  Prefer- 
ences. 


BETTING. 

See  Constitutional  Law. 


BIAS. 

See  Contract,  3. 

BILL  OF  COSTS. 

See  Solicitors. 

BILLS  AND  NOTES. 

See  Assignments  and  Pref- 
erences. 

BRITISH  NORTH  AMERICA 
ACT. 

See  Constitutional  Law. 
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BUILDING  CONTRACT. 

See  Contract,  1 — Mechan- 
ics ’ Liens. 


BUILDINGS. 

See  Injunction  — Landlord 
and  Tenant,  1. 


BUSINESS  TAX. 

See  Assessment  and  Taxes. 


BY-LAWS. 

See  Company,  2,  3— Munici- 
pal Corporations. 


CASES. 

Adamson  v.  Yeager  (1884),  10 
A.R.  477,  distinguished.  Gor- 
man v.  Young,  162. 

Anderson  and  Kinrade , Re 
(1909),  18  O.L.R.  362,  disting- 
uished. Rex  y.  Barnes,  374. 

Aslatt  v.  Corporation  of 
Southampton  (1880),  16  Ch.  D. 
143,  followed.  Cheeseworth  v. 
City  of  Toronto,  68. 

Attorney -General  for  Ontario 
v.  Hamilton  Street  R.  W.  Co ,, 
[1903]  A.C.  524,  applied  and 
followed.  Re  Race  Tracks  and 
Betting,  339. 

Attorney-General  for  Ontario 
y.  Hargrave  (1906),  11  O.L.R. 
530.  followed.  Attorney-Gen- 
eral for  -Ontario  v.  Russell, 
103. 

Bain  y.  Fothergill  (1874),  L. 
R.  7 H.L.  158,  followed.  Rot- 
man  y.  Pennett,  114. 

Barthel  v.  Scott en  (1895),  24 
Can.  S.  C.  R.  367,  followed. 
Smith  y.  Gurnett,  290. 

Bernina,  The  (1888),  13  App. 
Cas.  1,  distinguished.  Delaney 
v.  City  of  Toronto,  245. 


CASES — ( Continued. ) 

Bowes  v.  Vaux  (1918),  43  O. 
L.  R.  521,  distinguished.  Re 
Woods  and  Arthur,  279. 

Boylan  and  City  of  Toronto, 
Re  (1887),  15  O.R.  13,  followed 
Re  Daines  and  City  of  Toron- 
to, 285. 

Bra&eau  v.  Wilson  (1916),  36 
O.L.R.  396,  referred  to.  House 
Repair  and  Service  Co.  Limited 
y.  Miller,  205. 

Brown  v.  Walsh  (1919),  45 
O.L.R.  646,  followed.  Korman 
v.  Abramson,  9. 

Carr-H arris  v.  Canadian  Gen- 
eral Electric  Co.  (1920),  48  O. 
R.  231,  affirmed.  Carr-Harris 
v.  Canadian  General  Electric 
Co.,  351.  # 

Croswell  v.  Dahall  (1920),  47 
O.L.R.  354,  varied.  Croswell 
v.  Dab  all,  85. 

Bakin  (H.)  & Co.  Limited  v. 
Lee,  [1916]  1 K.B.  566,  follow- 
ed. House  Repair  and  Service 
Co.  v.  Miller,  205. 

Delory  v.  Guyett  (1829),  47 
O.L.R.  137,  applied.  Rowlatt 
v.  J.  & G.  Garment  Manufac- 
turing Co.,  166. 

Hi  Ferdinando  v.  Simon  Smits 
& Co.,  [1920]  3 K.B.  409,  dis- 
tinguished. Quartier  y.  Parah, 
186. 

Dixon  y.  Grand  Trunk  R.  W. 
Co.  (1920),  47  O.L.R.  115,  dis- 
tinguished. Delaney  v.  City  of 
Toronto,  245. 

Bobbie  v.  McPherson  (1872), 
19  Gr.  262,  referred  to.  Re  Mc- 
Burney,  1. 

Dublin  Wicklow  and  Waxford 
R.  W.  Co.  v.  Slattery  (1878),  3 
App.  Cas.  1155,  followed.  Wal- 
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CASES — ( Continued. ) 
lace  v.  Grand  Trunk  R.W.  Co., 
117. 

Dyson  v.  Attorney -General, 
[1917]  1 K.B.  410,  distinguish- 
ed. Attorney-General  for  On- 
tario v.  Russell,  103. 

Electrical  Development  Co.  of 
Ontario  v.  Attorney -General 
for  Ontario,  [1919]  A.C.  687, 
distinguished.  Attorney-Gen- 
eral for  Ontario  v.  Russell, 
103. 

Farquhar  v.  City  of  Hamilton 
(1892),  20  A.R.  86,  followed. 
Law  y.  City  of  Toronto,  77. 

Ferris  v.  Ellis  (1920),  48  O. 
L.R.  374,  referred  to.  Re  Per- 
ris and  Ellis,  264. 

Flood  v.  Village  of  London 
West  (1896),  23  A.R.  530,  re- 
ferred to.  Delaney  v.  City  of 
Toronto,  245. 

Ginsberg,  Re  (1917),  40  O.L. 
R.  136,  referred  to.  Rex  v. 
Barnes,  374. 

Gorringe  v.  Mahlstedt,  [1907] 
A.C.  225,  specially  referred  to. 
Re  Sheard,  320. 

Hutton  y.  Toronto  R.W.  Co. 
(1919),  45  O.L.R.  550,  explain- 
ed and  applied.  McIver  v.  Tam- 
mi,  179. 

Jamieson  v.  City  of  Edmon- 
ton (1916),  54  Can.  S.C.R.  443, 
followed.  Sandlos  v.  Town- 
ship of  Brant,  142. 

Japhet  v.  Luerman  (1904), 
Annual  Practice,  1921,  p.  78, 
not  followed.  De  Camps  v. 
Sainsbury,  131. 

Laie  v.  City  of  Toronto 
(1920),  47  O.L.R.  251,  reversed. 
Law  v.  City  of  Toronto,  77. 

London  and  Western  Trusts 


[vol. 

CASES — ( Continued. ) 

Co.  v.  Grand  Trunk  R.  W.  Co. 
(1910),  22  O.L.R.  262,  follow- 
ed. Wallace  v.  Grand  Trunk 
R.W.  Co.,  117. 

Mackenzie  v.  Maple  Moun- 
tain Mining  Co.  (1910),  20  O.L. 
R.  615,  applied.  McIntyre  v. 
Temiskaming  Mining  Co.,  90. 

McKnight  Construction  Co. 
v.  Vansickler  (1915),  51  Can.  S. 
C.R.  374,  followed.  James  Rich- 
ardson ;&  Sons  Limited  v.  J. 
McCarthy  & Sons  Co.  Limited, 
60. 

MaJiony  v.  East  Holyford 
Mining  Co.  (1875),  L.R.  7 H.L. 
869,  followed.  James  Richard- 
son & Sons  Limited  v.  J.  Mc- 
Carthy & Sons  Co.  Limited, 
60. 

Manchester  College  v.  Tr af- 
ford (1679),  2 Show.  K.B.  31, 
89  Eng.  Rep.  774,  considered. 
Smith  v.  Gurnett,  290. 

Manes  Tailoring  Co.  v.  Will- 
son  (1907),  14  O.L.R.  89,  dis- 
tinguished. James  Richardson 
& Sons  Limited  v.  J.  McCarthy 
& Sons  Co.  Limited,  60. 

Markham  v.  Paget,  [1908]  1 
Ch.  697,  approved  and  followed. 
Daugherty  v.  Armaly,  310. 

Marks  v.  Rocsand  Co.  Limited 
(1920),  48  O.L.R.  224,  reversed. 
Marks  v.  Rocsand  Co.  Limited, 
137. 

Merritton,  Villagei  of,  v.  Coun- 
ty of  Lincoln  (1917),  41  O.L. 
R.  6,  distinguished.  Township 
of  South  Grimsby  v.  County 
of  Lincoln  and  Township  of 
North  Grimsby,  315. 

Miller  v.  County  of  Went - 
worth  (1913),  5 O.W.N.  317, 
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CASES — ( Continued. ) 
applied.  Delaney  y.  City  of 
Toronto,  245. 

Mills  v.  Armstrong  (1888), 
13  App.  Cas.  1,  distinguished. 
Delaney  y.  City  of  Toronto, 
245. 

Mills  y.  Haywood  (1877),  6 
Ch.  D.  196,  followed.  Smith  v. 
Gurnett,  290. 

Montefiore  v.  Monday  Motor 
Components  Co.  Limited , 
[1918]  2 K.B.  241,  distinguish- 
ed. Carr-Harris  y.  Canadian 
General  Electric  Co.,  351. 

Munro  v.  Butt  (1858),  8 E. 
& B.  738,  distinguished.  House 
Refair  and  Service  Co.  v.  Mil- 
ler, 205. 

Pakenham  Pork  Packing  Co., 
He  (1906),  12  0.  L.  R.  100, 
distinguished.  James  Richard- 
son & Sons  Limited  v.  J.  Mc- 
Carthy & Sons  Co.  Limited,  60. 

Parlov  v.  Lozina  and  Raolo- 
vich  (1920),  47  O.L.R,  376,  af- 
firmed. Parlov  v.  Lozina  and 
Raolovich,  299. 

Plant  v.  Township  of  Nor- 
manby  (1905),  10  O.L.R.  16,  ap- 
plied. Delaney  v.  City  of  To- 
ronto, 245. 

Pommerania,  The  (1879),  4 
P.D.  195,  followed.  De  Camps 
v.  Sainsbury,  131. 

Potvin  v.  Canadian  Pacific  P. 
W.  Co.  (1904),  4 Can.  Ry.  Cas. 
8,  specially  referred  to.  Down- 
ing v.  Grand  Trunk  R.W.  Co., 
36. 

Ranelagh  {Lord)  v.  Melton 
(1864),  34  L.J.  Ch.  227,  dis- 
tinguished. Smith  v.  Gurnett, 
290. 


CASES — {Continued. ) 

Ray  v.  Newton,  [1913]  1 K.B. 
249,  distinguished.  Millar  v. 
The  King,  93. 

Reddock  and  City  of  Toronto, 
Re  (1900),  19  P.R.  247,  follow- 
ed. Re  Daines  and  City  of 
Toronto,  285. 

Regina  v.  Coursey  (1895),  27 
O.R.  181,  followed.  Re  Rex  v. 
Seguin,  28. 

Regina  v.  Flory  (1889),  17 
O.R.  715,  distinguished.  Re 
Daines  and  City  of  Toronto, 
285. 

Regina  v.  Hammond  (1898), 
29  O.R.  211,  followed.  Rex  v. 
Barnes,  374. 

Regina  v.  Levy  (1899),  30 
O.  R.  403,  distinguished.  Re 
Daines  and  City  of  Toronto, 
285. 

Regina  v.  Lloyd  (1890),  19 
O.  R.  352,  followed.  Rex  v. 
Dumont,  222. 

Regina  v.  Smith  (1876),  38 
U.C.R.  218,  followed.  Rex  v. 
Dumont,  222. 

Rex  v.  Clark  (1901),  3 OLR. 
176,  181,  followed.  Rex  v. 
Dumont,  222. 

Rex  v.  Frank  (1910),  21  O.L. 
R.  196,  followed.  Rex  v.  Du- 
mont, 222. 

Rex  v.  Kaplan  (1920),  47  O. 
L.  R.  110,  followed.  Rex  v. 
Fields,  266. 

Rex  v.  Leduc  (1918),  43  O. 
L.R.  290,  293,  followed.  Rex  v. 
Fields,  266. 

Rex  v.  Lemaire  (1920),  48 
O.L.R.  475,  followed.  Rex  v. 
Fields,  266;  Rex  v.  Mooney 
274. 
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CASES — ( Continued. ) 

Rex  v.McDevitt  (1917),  39  0. 
L.R.  138,  followed.  Re  Rex  v. 
Seguin,  28. 

Rex  v.  Moore  (1917),  41  O.L. 
R.  372,  followed.  Rex  v.  Bondy, 

115. 

Rex  v.  Newton  (1920),  48  0. 
L.R.  403,  405',  followed.  Rex  v. 
Fields,  266. 

Rex  v.  Tate,  [1908]  2 K.B. 
680,  distinguished.  Rex  v.  Du- 
mont, 222. 

Rotman  v.  Pennett  (1920),  47 
O.L.R.  433,  affirmed.  Rotman 
v.  Pennett,  114. 

Royal  British  Bank  v.  Tur- 
ejuand  (1856),  6 E.  & B.  327, 
followed.  James  Richardson  & 
Sons  Limited  v.  J.  McCarthy 
& Sons  Co.  Limited,  60. 

R\ustomjee  v.  The  Queen 
(1876),  1 Q.B.D.  487,  followed. 
Millar  v.  The  King,  93. 

Skinner  v.  Ainsworth  (1876), 
24  Gr.  148,  followed.  Re  Woods 
and  Arthur,  279. 

Smith  and  City  of  Toronto, 
In  re  (1860),  10  U.C.C.P.  225, 
followed.  Re  Daines  and  City 
Toronto,  235. 

South  Grimsby,  Township  of,'\ 
v.  County  of  Lincoln  and  Town- 
ship of  North  Grimsby  (1920), 
48  O.L.R.  211,  reversed.  Town- 
ship of  South  Grimsby  v. 
County  of  Lincoln  and  Town- 
spiip  of  North  Grimsby,  315. 

Tabb  v.  Grand  Trunk  R.  W. 
Co.  (1904),  8 O.L.R.  203, 

specially  referred  to.  Down- 
ing v.  Grand  Trunk  R.  W.  Co., 
36. 

Taylor  v.  Taylor  (1903),  6 


CASES — ( Continued. ) 
O.L.R.  356,  545,  explained.  De 
Camps  v.  Sainsbury,  131. 

Thomas  v.  Sutters,  [1900]  1 
Ch.  10,  referred  to.  Re  Race- 
Tracks  and  Betting,  339. 

Toronto  R.  17.  Co.  v.  Hutton 
(1919),  59  Can  S.C.R.  413,  ex- 
plained and  applied.  McIver 
v.  Tammi,  179. 

Vancouver,  City  of,  v.  Cum- 
mings (1912),  46  Can.  S.C.R. 
457,  followed.  Sandlos  v. 
Township  of  Brant,  142. 

Yeomans  v.  Knight  (1919), 
45  O.L.R.  55,  distinguished. 
Carr-H arris  v.  Canadian  Gen- 
eral Electric  Co.,  351. 


CHEQUE. 

See  Assignments  and  Pre- 
ferences. 


CHOSE  IN  ACTION. 

See  Bankruptcy  and  Insol- 
vency, 2. 


COLLISION. 

See  Motor  Vehicles  Act — 
Ship. 

COMMISSION. 

See  Contract,  2 — Principal 
and  Agent. 

COMPANY. 

1.  Mori  gage,  Made  by  Trad- 
ing Company — Irregularities  in 
Passing  of  Resolutions  Author- 
ising Execution — Failure  to 
Prove  Knowledge  of  Mortgagee 
— Agency  of  Company’s  Man- 
ager for  Mortgagee  not  Proved 
—Powers  of  Company  ■ — On- 
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COMPANY—  ( Continued. ) 
tario  Companies  Act , 1907 , 7 
Edw.  VII.  eh.  34,  sec.  78  — 
Security  for  Price  of  Goods  Sold 
to  Company  and  Advances 
Made  and  to  he  Made — Powers 
of  Directors — “Indoor  Manage- 
ment” of  Company — Presump- 
tion of  Regularity — Mortgagee 
not  Put  upon  Inquiry — Failure 
to  File  Mortgage  in  Office  of 
Provincial  S ecretary. — Directory 
Provision  of  Statute  (sec.  78). 

James  Richardson  & Sons 
Limited  v.  J.  McCarthy  & 
Sons  Co.  Limited,  60. 

2.  Power  to  Purchase  Shares 
of  another  Company — Ontario 
Companies  Act,  sec.  94 — By-law 
Passed  hy  Directors  and  u4p- 
proved  hy  Shareholders — Gen- 
eral Authorisation — V alidity — 
Approval  of  each  Particular 
Transaction  not  Required  — 
‘ ‘ Expressly  ’ ’ — Implied  Charter- 
powers — Sec.  23  (e)  of  Act — 
Limitation  of  General  Authoris- 
ation to  Classes  of  Companies 
Mentioned. 

McIntyre  v.  Temiskaming 
Mining  Co.,  90. 

3.  Shareholder  and  Director 
— Payment  for  Services  as  Man- 
ager— Authority  for—  Resolu- 
tion of  Shareholders — Condition 
— Absence  of  Evidence  as  to 
Fulfilment — Power  to  Pass 
Resolution  at  Meeting — Notice 
of  Meeting — Right  to  Recover 
Remuneration — Express  Con- 
tract— Implied  Contract — By- 
law of  Company — Quantum 


COMPANY— ( Continued.) 

Meruit  — Services  Rendered 
while  Director — Services  Ren- 
dered before  Appointment  as 
Director. 

Marks  y.  Rocsand  Co.  Lim- 
ited, 137. 


COMPENSATION. 

See  Negligence,  2 — Vendor 
and  Purchaser,  4. 


CONDITIONS. 

See  Company,  3—  Constitu- 
tional Lam^—  Landlord  and 
Tenant,  1 — Will,  1. 


CONSTITUTIONAL  LAW. 

Powers  of  Provincial  Legis- 
lature— Prohibition  of  Race- 
track Gambling — Licensing  of 
Corporations  and  of  Race-tracks 
— Conditions  • — Criminal  Code, 
sec.  235  (2),  (3)  (10  & 11 

Geo.  V.  ch.  43,  sec.  6) — British 
North  , America  Act,  secs.  91 
(27),  92  (8),  (13),  (16). 

Re  Race- Tracks  and  Bet- 
ting, 339. 

See  Municipal  Corporations. 


CONTRACT. 

1.  Building  Contract — Re- 
modelling of  Old  Houses  — 
“Putting  Properties  in  First- 
Class  Shape’' — Substantial  Per- 
formance of  Contract — Deduc- 
tions for  Defects — Acceptance 
by  Building  Owner— Finding  of 
Referee — Personal  Inspection 
of  Work — Appeal — Extras — Re- 
covery upon  Contract,  Subject 
to  Deductions — Satisfaction  of 
Owner — Reasonable  Conduct-— 
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CONTRACT—  ( Continued. ) 
Proceeding  under  Mechanics 
and  Wage-Earners  Lien  Act— 
Powers  of  Referee — Employ- 
ment of  Architect  to  Report — 
Rule  268 — Sec.  34  of  Act — Sug- 
gested Amendment. 

House  Repair  and  Service 
Co.  Limited  v.  Miller,  205. 

2.  Employment  of  Person  to 
Obtain  Orders  for  Goods  from 
Government — Use  of  Influence 
— Payment  for,  by  Commission 
on  Value  of  Orders — Public 
Policy — Illegality — Money  Paid 
on  Account  of  Commission — Ac- 
tion for  Balance — Evidence  — 
Performance  of  Contract. 

Carr-Harris  v.  Canadian 
General  Electric  Co.,  351. 

3.  Undertaking  to  Do  Work 
for  Municipal  Corporation  — 
Question  as  to  what  Work  In- 
cluded— Construction  of  Con- 
Contract — Determination  by 
Engineer  o f Corporation  — 
Power  of  Deciding  Differences 
—Honest  Exercise — Absence  of 
Misconduct  o r Incapacity  - — 
Natural  Bias — Finality  of  De- 
cision— Jurisdiction  of  Court. 

Law  v.  City  of  Toronto,  77. 

See.  Company,  3 — Damages — 
Landlord  and  Tenant—  Me- 
chanics ' Liens — Motor  Ve- 
hicles Act — Vendor  and  Pur- 
chaser. 

CONTRIBUTORY  NEG- 
LIGENCE. 

See  Highway,  2 • — Negli- 
gence. 


[VOL. 

CONVICTION. 

See  Criminal  Law  — On- 
tario Temperance  Act. 


CORONER. 

See  Criminal  Law. 


CORPORATION. 

See  Company — Mechanics  ’ 
Liens. 


CORROBORATION. 

See  Criminal  Law,  3. 


COSTS. 

See  Bankruptcy  and  Insol- 
vency, 1 — Highway,  2 — Hus- 
band and  Wife,  1 — Judg- 
ment— Mechanics'  Liens — So- 
licitors— Vendor  and  Pur- 
chaser, 3. 

COUNTERCLAIM. 

See  Pleading. 


COUNTY  COURT  JUDGE. 

See  Ontario  Temperance 
Act,  1. 


COVENANT. 

See  Landlord  and  Tenant, 

1. 


CREDITORS. 

See  Assignments  and  Pref- 
erences— Bankruptcy  and  In- 
solvency. 

CRIMINAL  LAW. 

1.  Accepting  Delivery  of  Milk 
on  Sunday — “Work  of  Neces- 
sity”-— “Caring  for  Milk”- — 
— Lord’s  Day  Act,  R.S.C.  1906, 
ch.  153,  sec.  12  (m). 

Re  Maple  Leaf  Condensed 
Milk  Co.,  6. 
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CRIMINAL  LAW — (Contd.) 

2.  Evidence — Court  of  Coro- 

ner— Criminal  Court — Person 
Committed  for  Trial  on  Charge 
of  Manslaughter — Inquest  on 
Body  of  Victim  — Person 
Charged  Compellable  Witness 
at  Inquest — Canada  Evidence 
Act , secs.  4,  5 — Protection  of 
Witness — Warrant  of  Coroner 
Enforceable  beyond  Limit  of  his 
Municipality  ■ — Coroners  Act 

sec.  35. 

Rex  v.  Barnes,  374. 

3.  Murder — Evidence — Tes- 

timony of  Widow  of  Victim — 
Contradiction  of  Previous  Tes- 
timony— Accomplice  or  Acces- 
sory— Perjury  to  Shield  Pris- 
oner— Trial — Judge’s  Charge 
— Misdirection  or  Nondirection 
— Necessity  for  Corroboration — 
Absence  of  Caution  to  Jury— 
Justification  or  Excuse  in  Self- 
defence — Prisoner  not  Testify- 
ing— J wry  — Inference — Sub- 
stantial Wrong  or  Miscarridge 
— Stated  Case — Questions 
Framed  by  Court.  — 

Rex  v.  Dumont,  222. 

See  Ontario  Temperance 
Act. 


CROWN. 

See  Pleading — Solicitors. 


CURRENCY. 

Action  by  French  Advocate 
to  Recover  Amount  of  Counsel- 
fee  — Debt  ■ — Charge  Made  in 
French  Currency — Recovery  of 
Judgment  for  Equivalent  Sum 
in  Canadian  Currency — Value 


CURRENCY—  ( Continued. ) 
in  Canadian  Currency — Ascer- 
tainment according  to  Rate  of 
Exchange  on  Day  when  Judg- 
ment Pronounced  — Currency 
Act , 1910,9  & 10  Edw.Vn.ch. 
14,  sec.  15 — Bills  of  Exchange 
Act,  R.S.C.  1906,  ch.  119 , 
secs.  136,  163. 

Quartier  y.  Farah,  186. 


DAM. 

See  Vendor  and  Purchaser, 

1. 


DAMAGES. 

Breach  of  Agreement  for 
Lease  of  Premises — Infirmity 
of  Title  of  Lessor — Bona  Fides 
— . Measure  of  Damages — Proper 
and  Necessary  Legal  Expenses. 

Rotman  v.  Pennett,  114. 

See  Landlord  and  Tenant, 
1 — Negligence,  2,  3, — Princi- 
pal and  Agent — Ship — Tres- 
pass. 


DEATH. 

See  Highway,  2 — Negli- 
gence, 3 — Will. 


DEVISE. 

See  Will. 


DIRECTORS. 

See  Company,  1,  2,  3. 


DISTRESS. 

See  Bankruptcy  and  Insol- 
vency, 1. 


DISTRIBUTION  OF 
ESTATES. 

See  Will. 
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DOWER. 

See  Husband  and  Wife,  2 — 
Vendor  and  Purchaser,  4. 

ELECTION. 

See  Negligence,  6 — Vendor 
and  Purchaser,  2. 

ENGINEER. 

See  Contract,  3. 

EVIDENCE. 

See  Assignments  and  Pre- 
ferences— Criminal  Law,  2, 
3 — Landlord  and  Tenant,  1 
— Negligence,  3 — Ontario 
Temperance  Act — Ship — So- 


LICITORS. 

See 

EXCHANGE. 

Currency. 

See 

EXEMPTIONS. 

Assessment  and  Taxes. 

See 

EXTRAS. 

Contract,  1. 

FATAL  ACCIDENTS  ACT. 

See  Highway,  2 — Negli- 
gence, 3. 

FIAT. 

See  Ontario  Temperance 
Act,  1 — Pleading. 

FIRE  INSURANCE. 

See  Vendor  and  Purchaser, 

2. 


FISHING  PRIVILEGES. 

See  Vendor  and  Purchaser, 


FOREIGN  ATTACHMENT. 

See  Judgment. 

FORFEITURE. 

See  Vendor  and  Purchaser, 

2. 


GAMING. 

See  Constitutional  Law. 


GIFT. 

See  Will. 


GOOD  ROADS  SYSTEM. 

See  Highway,  3. 


HIGHWAY. 

1.  Nonrepair — Accident ■ — In- 
jury to  Motor  Vehicle  and \ 
Driver— Liability  of  Township 
Corporation — Municipal  Act, 
sec.  460  ( 1 ) — Evidence — Pre- 
sumption— Onus — Defect  in 
Culvert — Want  of  Inspection— 
“Keep  in  Repair” — “Default” 
—Notice — Negligence. 

Sandlos  v.  Township  of 
Brant,  142. 

2.  Nonrepair  — Automobile 
Accident — Death  of  Passenger 
— Action  under  Fatal  Accidents 
Act — Negligence  of  Municipal 
Corporation — Contributory  Neg- 
ligence of  Driver  of  Vehicle — 
— Excessive  Speed '■ — Intoxica- 
tion— Inability  to  Avoid  Con- 
tact with  Obstacle — Identifica- 
tion of  Voluntary  Passenger 
with  Driver — Party  to  Negli- 
gent Driving — Dismissal  of  Ac- 
tion— Costs — Apeal. 

Delaney  y.  City  of  Toronto, 
245. 


1. 
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HIGHWAY—  ( Continued.) 

3.  Queenston  and  Grimsby 
Road — Liability  of  Township 
Corporation  to  Assessment  in 
Respect  of  Expenditures  of 
C oun  ty  C corporation — App  lica- 
tion  of  45  Viet.  eh.  33,  sec.  8 
( 0 .) — Good  Roads  System  — 
Highway  Improvement  Act, 
R.S.O.  1914,  ch,  40. 

Township  of  South  Grims- 
by v.  County  of  Lincoln  and 
Township  of  North  Grimsby, 
County  of  Lincoln  v.  Town- 
ship of  South  Grimsby,  315. 


HUSBAND  AND  WIFE. 

1.  Action  for  Alimony — Adul- 
tery of  Wife — Meaning  of 
“Adultery”  — “Artificial  In- 
semination”— Conduct  of  Hus- 
band Conducing  to  Commission 
of  Offence  — Costs — Cash  Dis- 
bursements ■ — ■ Rule  388 — Ac- 
counting. 

Orford  y.  Orford,  15. 

2.  Wife  Living  Apart  from 
Husband — Adultery  of  Wife — 
Order  Authorising  Husband  to 
Convey  Land  Free  from  Dower 
— Bower  Act,  sec.  14 — “Sale” 
— Land  already  Conveyed  by 
Husband — Bar  of  Dower  under 
Poiver  of  Attorney. 

Re  Orford  and  Danforth 
Heights  Limited,  25. 

See  Principal  and  Agent — 
Vendor  and  Purchaser,  4. 

ILLEGALITY. 

See  Contract,  2. 

27 — 49  o.l.r. 


INCOME. 

See  Will,  1. 


INCOME  TAX. 

See  Assessment  and  Taxes. 


INFANT. 

See  Negligence,  1. 


INFLUENCE. 

See  Contract,  2. 


INFORMATION. 

See  Ontario  Temperance 
Act,  1 — Trespass. 


INJUNCTION. 

Powers  of  Court — Judicature- 
Act,  sec.  17 — City  Corporation 
— Permit  for  Erection  of  Build- 
ings - — Resolution  of  Council 
Authorising — Property  Purch- 
ased on  Faith  of — Proposal  to 
Rescind  Resolution — Report  of 
Board  of  Control — Corporation 
and  Council  Restrained  from 
Rescinding  Former  Resolution. 

Cheeseworth  v.  City  of  To- 
ronto, 68. 

INSOLVENCY. 

See  Assignments  and  Pre- 
ferences — Bankruptcy  and 
Insolvency. 


INSPECTION. 

See  Highway,  1. 


INSPECTORS. 

See  Bankruptcy  and  Insol- 
vency, 2. 


INSURANCE. 

See  Vendor  and  Purchaser, 

2. 
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INTOXICATING  LIQUORS. 

See  Ontario  Temperance 
Act. 


INTOXICATION. 

See  Highway,  2. 


JUDGMENT. 

Summary  Judgment — Motion 
under  Rule  57 — Defence  Set  up 
by  Affidavit  — Defendant  Pre- 
vented from  Paying  by  Reason 
of  Garnishment  Proceedings  in 
Quebec  Court  — Judgment 
Granted  in  County  Court — 
Abuse  of  Practices — Judgment 
Set  aside  on  Appeal — Costs — 
Jurisdiction  of  Quebec  Court — 
Payment  of  same  Debt  twice — 
Effect  of  Garnishee  Order  nisi 
• — Foreign  Attachment. 

Richer  y.  Borden  Farm  Pro- 
ducts Co.  Limited,  172. 

See  Currency — Negligence, 

2. 


JURISDICTION. 

See  Contract,  3 — Ontario 
Temperance  Act,  1,  5 — Tres- 
pass. 


JURY. 

See  Criminal  Law,  3 — Negli- 
gence, 1,  3, — Trespass. 


JUSTICE  OF  THE  PEACE. 

See  Ontario  Temperance 
Act — Trespass. 


LAND. 

See  Vendor  and  Purchaser 
— Will. 


LANDLORD  AND  TENANT. 

Lease  of  House — Informal 
Instrument — Use  of  Verb 
“Rent”  in  Place  of  “Let” — Im- 
plication of  Covenant  for  Quiet 
Possession — Displacement  by 
Proof  of  Collateral  Agreement 
— Conditions — Proof  by  Oral 
Evidence — Interference  with 
Enjoyment  of  House — Build- 
ing in  Front  of  it — Making  and 
Leaving  Opening  in  Foundation 
wall — Injury  to  Tenant — Dam- 
ages— Findings  of  Trial  Judge 
— Appeal. 

Daugherty  y.  Armaly,  310. 

2.  Overholding  Tenant — Ap- 
plication of  Landlord  for  Pos- 
session— Extension  of  Term — 
Agreement  for  — Correspond- 
ence— Offer  and  Acceptance. 

Re  Cowan  and  Boyd,  335. 

See  Bankruptcy  and  Insol- 
vency, 1 — Damages. 


LEASE. 

See  Damages  • — Landlord 
and  Tenant,  1 — Vendor  and 
Purchaser,  3. 


LEAVE  TO  APPEAL. 

See  Pleadding. 


LEAVE  TO  PROCEED. 

See  Bankruptcy  and  Insol- 
vency, 2. 


LEGISLATURE. 

See  Constitutional  Law. 


LICENSE. 

See  Constitutional  Law. 
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LIEN. 

Sec  Mechanics’  Liens. 


LIQUOR. 

See  Ontario  Temperance 
Act. 


LORD  S DAY. 

See  Criminal  Law,  1. 


LOSS  OF  PROFITS. 

See  Ship. 


MAGISTRATE. 

See  Ontario  Temperance 
Act— Trespass. 


MALICIOUS  PROCEDURE. 

See  Trespass. 


MANSLAUGHTER. 

See  Criminal  Law. 


MARRIED  WOMAN. 

See  Husband  and  Wife. 

MASTER  AND  SERVANT. 

See  Trespass. 

MECHANICS’  LIENS. 

Claim  of  Materialmen — Last 
Delivery  of  Materials — Regis- 
tration of  Claim  of  Lien — Reg- 
istration of  Certificate  of  Pro- 
ceedings Tahen — Time — Expiry 
of  Lien — Abandonment — Ex- 
tension of  Time  — Mechanics 
and  Wage-Earners  Lien  Act, 
secs.  22  ( 1 ),  (5),  24,25 — Appeal 
— Costs. 

St.  Clair  Construction  Co. 
Limited  v.  Farrell,  201. 

See  Contract,  L 


MILK. 

See  Criminal  Law,  1. 

MINES  AND  MINING. 

See  Assessment  and  Taxes. 


MISCONDUCT. 

See  Contract,  3. 


MISDIRECTION. 

S>ee  Criminal  Law,  3. 


MORTGAGE. 

See  Company,  1. 


MOTOR  VEHICLES. 

See  Highway,  1,  2. 


MOTOR  VEHICLES  ACT. 

Collision  of  Motor  Vehicle 
with  Street  Car — Injury  to  Pas- 
senger in  Motor  Vehicle — Non- 
paying Guest  of  Driver — Negli- 
gence of  Driver — Want  of  Ord- 
inary and,  Reasonable  Care — 
Breach  of  Contract  to  Carry 
Safety — Vehicle  Driven  by  one 
of  two  Co-owners — Liability  of 
both — Secs.  11  and  19  of  Act. 

Parlov  y.  Lozina  and  Raolo- 
lovich,  299. 


MUNICIPAL  CORPORA- 
TIONS. 

Powers  of  Council — By-law 
Regulating  Time  of  Closing  of 
Certain  Shops  — Previous  By- 
law Classifying  Shops — Factory 
Shop - and  Office  Building  Act, 
R.S.O.  1914,  ch,  229,  sec.  84  ( 3 ), 
(7) — Amendment  to  sub-s&c.  3 
by  10  & 11  Geo.  V . ch.  86,  sec. 
3 — Necessity  for  Petition  or  Ap- 
plication— Operation  of  By-laiv 
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MUN.  CORPS.—  ( Continued .) 
as  to  Persons  Affected  by  it — 
Powers  of  Legislature. 

Re  Daines  and  City  of  To- 
ronto, 285. 

See i Assessment  and  Taxes 
— Contract,  3 — Highway — In- 
junction. 


MURDER. 

See  Criminal  Law,  3. 


NECESSITY. 

See  Criminal  Law,  1. 


NEGLIGENCE. 

1.  Injury * to  Boy  of  8 Years 
Trespassing  in  Railway-yard — 
Findings  of  Jury — Contribu- 
tory Negligenc  e — J udge  ’s 
Charge  — Capability  of  Child 
Left  to  be  Determined  by  Jury. 

Downing  v.  Grand  Trunk 
R.W.  Co.,  36. 

2.  Injury  t o Workman  i n 
Building  by  Carelessness  of  Fel- 
low - workman  — Dropping 
Heavy  Article  from  Height — 
Duty  Owed  by  Workman  - — 
Breach  — Action  to  Recover 
Damages  for  Injury — Absence 
of  Contributory  Negligence  and 
of  Knowledge  of  Risk — Election 
of  Injured  Person  tc  Claim 
Compensation  from  Workmen’s 
Compensation  Board — Effect  as 
to  Action — Workmen’s  Compen- 
sation Act , sec.  9 — Compensa- 
tion Paid  by  Board — Right  of 
Board  to  Benefit  of  Judgment 
in  Action  — Application  o f 
Amount  Payable  under  Judg- 
ment. 

McIver  v.  Tammi,  179. 


NEGLIGENCE—  ( Contd. ) 

3.  Railway — Level  Highway 
Crossing — Person  Driving  over 
Tracks  Struck  by  Engine — 
Death — Action  under  Fatal  Ac- 
cidents Act — Findings  of  Jury 
— Failure  of  Railway  Company 
to  Give  Statutory  Warnings — 
Accident  the  Result ■ of  that  Neg- 
ligence— Negativing  of  Contrib- 
utory Negligence — Rule  as  to 
Submitting  Case  to  Jury — In- 
ferences from  Uncontroverted 
Facts — Liability  of  Company 
Established  — Damages  — As- 
sessment of  Excessive  Amount 
— New  Assessment  Directed  - 
Evidence  to  Connect  Company 
with  Engine — Omission  to  Give 
at  Trial — Leave  to  Adduce  be- 
fore Appellate  Court. 

Wallace  v.  Grand  Trunk 
R.W.  Co.,  117. 

See  Highway,  1,  2 — Motor 
Vehicles  Act. 


NEW  TRIAL. 

See  Assignments  and  Pre- 
ferences. 


NONDIRECTION. 

See  Criminal  Law,  3. 


NONREPAIR. 

See  Highway,  1,  2. 


NOTICE. 

See  Highway,  1 — Vendor 
and  Purchaser,  2. 


OCCUPATION  RENT. 

See  Bankruptcy  and  Insol- 
vency, 1 — Vendor  and  Purch- 
aser, 2. 
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ONTARIO  RAILWAY  AND 
MUNICIPAL  BOARD. 

See  Assessment  and  Taxes. 


ONTARIO  TEMPERANCE 
ACT. 

. 1.  Information  for  Second  Of- 
fence— Trial  before  Justices — 
Conviction  for  Offence  Charged 
and  Fine  Imposed  before  In- 
quiry as  to  Previous  Conviction 
— Refusal  of  Justices  to  Find 
that  Offence  a Second  one — Ap- 
peal to  County  Court  Judge 
under  sec.  92  ( 6 ) of  Act  by  Dir- 
ection of  Attorney -General  — 
Conviction  by  Judge  for  Second 
Offence — Nature  of  Appeal — • 
Rehearing  on  Evidence  taken  by 
Justices — Sec.  92  ( 8 ),  ( 9 ) — On- 
tario Summary  Convictions  Act, 
sec.  4 — Criminal  Code , sec.  752 
— Procedure  on  Appeal — Juris- 
diction of  Judge — Motion  for 
Prohibition  — Proof  of  Prior 
Conviction  — Temperance  Act , 
sec.  96 — Imperative  or  Direc- 
tory— Evidence  — Sentence  — - 
Fiat  of  Attorney-General  — 
Terms  of  — Grounds  for  Prohi- 
bition. 

Re  Rex  v.  Seguin,  28. 

2.  Magistrate’s  Conviction  for 
Offence  against  sec.  40— Selling 
Intoxicating  Liquor  contrary  to 
Act — Evidence — Admission  of 
Accused  that  he1  had  had  Liquor 
on  Premises — Prosecution  in  Re- 
spect of  that  Liquor — No  Liquor 
Found  on  Premises — Sec.  88  of 
Act — Finding  of  Magistrate — 
— Motion  to  Quash  Conviction 

Rex  y.  Bondy,  115. 


ONT.  TEMP.  ACT — (Contd.) 

3.  Magistrate’ s Conviction  for 
Offence  against  sec.  40 — Selling 
Intoxicating  Liquor  contrary 
to  Act — Lack  of  Reasonable  Ev- 
idence of  Guilt — Conduct  of 
Magistrate — Possession  of  Li- 
quor— Onus — Sec.  88. 

Rex  y.  Mooney,  274. 

4.  Magistrate’s  Conviction  for 
Offence  against  sec.  40 — Selling 
Intoxicating  Liquor  contrary  to 
Act — Second  Offence  — Nature 
of  Previous  Offence — Proof  of — 
Admission — Sec.  58  — Descrip- 
tion of  Offence — Particulars  — 
Forms  Appended  to  Act  — 
— Amendment  under  secs.  101 
and  102. 

Rex  v.  Johnston,  74. 

5.  Magistrate’s  Convition  for 
Offence  against  sec.  41  — Selling 
or  Disposing  of  Intoxicating  Li- 
quor contrary  to  Act — Convic- 
tion Bad  on  its  Face — Motion  to 
Quash — Amendment  by  Judge 
Hearing  Motion  so  as  to  Make 
Conviction  one  under  sec.  40  ■ — 
Exercise  of  Power  Given  by  sec. 
101  — Offence  within  Jurisdic- 
tion of  Magistrate — Opinion  of 
Judge  as  to  Sufficiency  of  Evi- 
dence-Sec. 88— Onus  of  Proof 
of  Innooence— Benefit  of  Doubt. 

Rex  v.  Fields,  266. 


OPTION. 

See  Vendor  and  Purchaser, 

3. 


ORDER  IN  COUNCIL. 

See  Solicitors. 
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OVERHOLDING  TENANT. 

See  Landlord  and  Tenant,  2. 

PARTICULARS. 

See  Ontario  Temperance 
Act,  4. 

PASSENGER. 

See  Highway,  2 — Motor 
Vehicles  Act. 

PERFORMANCE  OF  CON- 
TRACT. 

See  Contract,  1,  2. 

PERMIT. 

See  Injunction. 


PETITION  OF  RIGHT. 

See  Pleading  — Solicitors. 

PLEADING. 

Action  by  Attorney -General 
for  Cancellation  of  Crown  Pat- 
ents for  Lands  and  for  Damages 
for  Cutting  Timber — Pleading 
Delivered  in  Answer — Defence 

“ Set-off  ” — Counterclaim 

against  Crown  for  Damages  for 
Tortious  Acts  or  for  Declaration 
of  Right  to  Damages — Embar- 
rassment— Status  of  Attorney- 
General  as  Plaintiff  — Necessity 
for  Formal  Statement  that  Ac- 
tion Brought  on  Behalf  of 
Crown — R)ule  5 — Right  to  Main- 
tain Counterclaim  against 
Crown — Remedy  by  Petition  of 
Right — Necessity  for  Fiat  of 
Attorney -General — Order  Strik- 
ing out  Portions  of  Pleading- 
Motion  for  Leave  to  Appea)l  — 
Rule  507 . 

Attorney- General  for  On- 
tario v.  Russell,  103. 

See  Practice,  2. 


[VOL. 

POSSESSION. 

See  Landlord  and  Tenant. 

2. 


POWER  OF  ATTORNEY. 

See  Husband  and  Wife,  2. 


PRACTICE. 

1.  Writ  of  Summons — ■ Ex 
Parte  Order  Authorising  Substi- 
tuted- Service — Service  on  Solici- 
tor— Application  by  Solicitor 
to  Set  aside  Order  and  Service 
Locus  Standi — Ride  16 — Abuse 
of  Process  of  Court  Brought  to 
Notice  of  Court  by  Officer — Res- 
cinding Order — Recital. 

De  Camps  v.  Sainsbury,  131. 

2.  Writ  of  Summons — Special 
Endorsement — Nature  of  Claim 
—Rules  33,  56,  111,  112,  124- 
Pleading — Affidavit  Filed  with 
Appearance. 

J.  Witkowski  & Co.  Limited 
v.  Gault  Bros.  Co.  Limited, 
283. 

See  Bankruptcy  and  Insol- 
vency, 2 — Judgment — Plead- 
ing. 


PREFERENCE. 

See  Assignments  and  Pre- 
ferences. 


PRESUMPTION. 

Sec  Company,  1 — Highway, 
1, — Will,  2. 


PRINCIPAL  AND  AGENT. 

Agent’s  Commission  on  Sale 
of  Land — Authority  of  Agent — 
Withdrawal  after  Offer  Obtain- 
ed by  Agent — Off^er  Made  by 
lusband  in  Name  of  Wife — 
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PRIN.  AND  AGT. — ( Contd .) 
Bona  Fidcs — Bight  of  Agent  to 
Full  Commission — Previous  Sale 
by  Principal  Unknown  to  Agent 
— Damages — Quantum  Meruit. 

Gorman  v.  Young,  162. 


PROHIBITION. 

See  Ontario  Temperance 
Act,  1. 


PROVINCIAL  LEGISLA- 
TURE. 

See  Constitutional  Law. 


PROXIMATE  CAUSE, 

See  Ship. 


PUBLIC  POLICY. 

See  Contract,  2. 


QUANTUM  MERUIT. 

S>ee  Company,  3^ — Principal 
and  Agent. 


QUEENSTON  AND  GRIMS- 
BY ROAD. 

See  Highway,  3. 


RACING. 

See  Constitutional  Law. 


RAILWAY. 

See  Negligence,  1,  3. 


REFEREE. 

See  Contract,  1,  3. 


REMUNERATION. 

See  Company,  3 — Solicitors. 


RENT. 

See  Bankruptcy  and  Insol- 
vency", 1. 


RESERVATION. 

See  Vendor  and  Purchaser, 
3. 


RESOLUTION. 

See  Injunction. 


RETAINER. 

See  Solicitors. 


ROAD. 

See  Highway. 


RULES. 

(Consolidated  Rules  of  the 
Supreme  Court  of  Ontario, 
1913). 

Rule  5 : Attorney-General 
for  Ontario  v.  Russell,  103. 

Buie  16 : De  Camps  v.  Sains- 
bury,  131. 

Rule  33 : J.  Witkowski  & Co. 
Limited  v.  Gault  Bros.  Co. 
Limited,  283. 

Rule  56  :J.  Witkowski  & Co. 
Limited  v.  Gault  Bros.  Co. 
Limited,  283. 

Rule  57 : Richer  v.  Borden 
Farm  Products  Co.  Limited, 
172. 

Rule  111 : J.  Witkowski  & 
Co.  Limited  v.  Gault  Bros. 
Co.  Limited,  283. 

Rule  112:  J.  Witkowski  & 
Co.  Limited  v.  Gault  Bros.  Co. 
Limited,  283. 

Rule  124:  J.  Witkowski  & 
Co.  Limited  v.  Gault  Bros.  Co. 
Limited,  283. 

Rule  268 : House  Repair  and 
Service  Co.  Limited  v.  Miller, 
205. 

Rules  300-302 : Re  N.  Bren- 
ner & Co.  Limited,  71. 
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RULES — ( Continued. 

Rule  388 : Orford  v.  Orford, 
15. 

Rule  507  : Attorney- General 
for  Ontario  v.  Russell,  103. 

Rule  602:  Re  Ferris  and 
Ellis,  264. 

(Bankruptcy  Rules,  1920). 

Rule  118 : Re  Auto  Experts 
Limited,  Ex  p.  Tanner,  256. 


SALE  OF  LAND. 

See  Principal  and  Agent — 
Vendor  and  Purchaser. 


SALE  OF  LIQUOR. 

See  Ontario  Temperance 
Act. 


SCHEME  OF  ARRANGE- 
MENT. 

See  Bankruptcy  and  Insol- 
vency, 3. 


SEARCH-WARRANT. 

See  Trespass. 


SERVICE  OF  WRIT. 

See  Practice,  1. 


SET-OFF. 

See  Pleading. 


SHARES  AND  SHAREHOLD- 
ERS. 

See  Company,  2,  3. 


SHIP. 

Collision  of  Motor-boats  in 
Inland  W aters—P  roximate 
Cause — Non-observance  of  Reg- 
ulations by  Defendants — Con- 
tributory Breach  by  Plaintiffs 
— Onus — Findings  of  Trial 


SHIP — ( Continued . ) 

Judge — Appeal — Canada  Ship- 
ing  Act , R.S.C.  1906,  ch.  113 , sec. 
916 — Limitation  of  Liability  of 
Owner  under  sec.  921  ( d ) — Ap- 
plication to  all  Damages  Re- 
coverable— IjOss  of  Prospective 
Profits. 

Croswell  v.  Dab  all,  85. 


SHOPS. 

See  Municipal  Corporations. 


SOLICITORS. 

Retainer  by  Crown — Claim 
for  Value  of  Services — Purchase 
by  Ontario  Government  of  Un- 
dertakings of  Poiver  Companies 
— Validating  Act,  6 Geo.  V.  ch. 
18 — Services  of  Solicitors  in 
Searching  Titles  and  Carrying 
out  Purchase  — Necessity  for 
Work  Done-Secs.  3 and  8 of  Act 
— Copy  of  Docket  Entries  Sent 
by  Solicitors  to  Minister  of 
Crown  in  Letter — Items  not 
Moneyed  out — Lump-sum  As- 
sessed by  Independent  Solicitor 
on  Basis  of  Services  Detailed — 
Order  in  Council  Directing  Pay- 
ment out  of  Particidar  Fund-  - 
Acceptance  of  Copy  as  Bill  and 
Waiver  of  Right  to  Detailed  Bill 
as  Required  by  Solicitors  Act, 
see.  34 — Written  Agreement  to 
Pay  Sum  Assessed — Approval  by 
Order  in  Council — Executive 
Council  Act,  sec.  6 — Solicitors 
Act,  secs.  50  et  seq.,  56,  66 — 
Petition  of  Right — “Action”- — 
Evidence  ■ — Reasonable  Remun- 
eration for  Services. 

Millar  v.  The  King,  93. 

See  Practice,  1. 


XLIX.] 


INDEX. 


415 


SPECIFIC  PERFORMANCE. 

See  Vendor  and  Purchaser, 


STATED  CASE. 

See  Criminal  Law,  3. 


STATUTES. 

30  & 31  Yict.  ch.  3,  secs.  91  (27), 
92  (8),  (13),  (16)  (Imp.)  (British 
North  America  Act) : Re  Race- 

Tracks  and  Betting,  339. 

45  Yict.  ch.  33,  sec.  8 (0.)  (Divi- 
sion of  Township  of  Grimsby) : 
Township  of  South  Grimsby  v. 
County  of  Lincoln  and  Township 
of  North  Grimsby,  315. 

R.S.C.  1906,  ch.  113,  secs.  916,  921 
( d ) (Canada  Shipping  Act):  Cros- 
well  v.  Dab  all,  85. 

R.S.C.  1906,  ch.  119,  secs.  136,  163 
(Bills  of  Exchange  Act) : Quartier 
v.  Farah,  186. 

R.S.C.  1906,  ch.  119,  sec.  165: 
Rowlatt  v.  J.  & G.  Garment  Manu- 
facturing Co.,  166. 

R.S.C.  1906,  ch.  145,  secs.  4,  5 
(Evidence  Act) : Rex  v.  Barnes, 

374. 

R.S.C.  1906,  ch.  146  (Criminal 
Code):  Rex  v.  Barnes,  374. 

R.S.C.  1906,  ch.  146,  secs.  25,  26, 
629;  Re  Rex  v.  Seguin,  28. 

R.S.C.  1906,  ch.  146,  sec.  235  (2), 
(3):  Re  Race-Tracks  and  Betting, 
339. 

R.S.C.  1906,  ch.  146,  sec.  152  : Re 
Rex  v.  Seguin,  28. 

R.S.C.  1906,  ch.  153,  sec.  12  (m) 
(Lord’s  Day  Act) : Re  Maple  Leaf 
Condensed  Milk  Co.,  6. 

7 Edw.  VII.  ch.  34,  sec.  78  (On- 
tario Companies  Act) : James  Rich- 
ardson & Sons  Limited  v.  J.  Mc- 
Carthy & Sons  Co.  Limited,  60. 

9 & 10  Edw.  VII.  ch.  14,  sec.  15 
(D.)  (Currency  Act) : Quartier  v. 
Farah,  186. 

R.S.O.  1914,  ch.  13,  sec.  6 (Execu- 
tive Council  Act) : Millar  v.  The 
Kings,  93. 

R.S.O.  1914,  ch.  26,  secs.  5,  14 
(Mining  Tax  Act) : The  McIntyre 
Porcupine  Mines  Limited  and  Mor- 
gan, 214. 

R.S.O.  1914,  ch.  32,  sec.  2 (k) 

(Mining  Act  of  Ontario) : Re  McIn- 


STATUTES—  ( Continued.) 

tyre  Porcupine  Mines  Limited  and 
Morgan,  214. 

R.S.O.  1914,  ch.  40  (Highway  Im- 
provement Act) : Township  of 

South  Grimsby  v.  County  of  Lin- 
coln and  Township  of  North 
Grimsby,  315. 

R.S.O.  1914,  ch.  56,  sec.  17  ( Judi- 
cature Act) : Cheese  worth  v.  City 
of  Toronto,  68. 

R.S.O.  1914,  ch.  70,  sec.  14  (Dower 
Act) : Re  Orford  and  Danforth 
Heights  Limited,  25;  Re  Woods  and 
Arthur,  279. 

R.S.O.  1914,  ch.  90,  sec.  4 (Sum- 
mary Convictions  Act) : Re  Rex  v. 
Seguin,  28. 

R.S.O.  1914,  ch.  92,  sec.  35  (Cor- 
oners Act) : Rex  v.  Barnes,  374. 

R.S.O.  1914,  ch.  122  (Vendors  and 
Purchasers  Act) : Re  Ferris  and 
Ellis,  264. 

R.S.O.  1914,  ch.  140,  secs.  22  (1), 

(5) ,  24,  25  (Mechanics  and  Wage- 

Earners  Lien  Act) : St.  Clair 

Construction  Co.  Limited  v.  Far- 
rell, 201. 

R.S.O.  1914,  ch.  140,  sec.  34: 
House  Repair  and  Service  Co.  Lim- 
ited v.  Miller,  205. 

R.S.O.  1914,  ch.  151  (Fatal  Accid- 
ents Act) : Wallace  v.  Grand 

Trunk  R.  W.  Co.,  117;  Delaney  v. 
City  of  Toronto,  245. 

R.S.O.  1914,  ch.  159,  secs.  34,  50 
et  seq.,  56,  66  (Solicitors  Act):  Mil- 
lar v.  The  King,  93. 

R.S.O.  1914,  ch.  178,  secs.  23  (e), 
94  (Ontario  Companies  Act):  Mc- 
Intyre v.  Temiskaming  Mining  Co., 
90. 

R.S.O.  1914,  ch.  192,  sec.  460  (1) 
(Municipal  Act) : Sandlos  v.  Town- 
ship of  Brant,  142. 

R.S.O.  1914,  ch.  195,  sec.  40  (4), 

(6) ,  (9)  (Assessment  Act):  Re 

McIntyre  Porcupine  Mines  Limited 
and  Morgan,  214. 

R.S.O.  1914,  ch.  207,  secs.  11,  19 
(Motor  Vehicles  Act) : Parlov 

v.  Lozina  and  Raolovich,  299. 

R.S.O.  1914,  ch.  229,  sec.  84  (3), 

(7)  (Factory  Shop  and  Office  Build- 
ing Act) : Re  Daines  and  City  of 
Toronto,  285. 

4 Geo.  V.  ch.  25,  sec.  9 (O.) 
(Workmen’s  Compensation  Act) : 
McIver  v.  Tammi,  179. 

6 Geo.  V.  ch.  18,  secs.  3,  8 (O.) 
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(Power  Companies) : Millar  v.  The 
King,  93. 

6 Geo.  V.  Ch.  50,  secs.  40,  41,  88, 
101  (Ontario  Temperance  Act): 
Rex  v.  Fields,  266. 

6 Geo.  V.  ch.  50,  secs.  40,  88:  Rex 
v.  Bondy,  115;  Rex  v.  Mooney,  274. 

6 Geo.  V.  ch.  50,  secs.  58,  101,  102: 
Rex  v.  Johnston,  74. 

6 Geo.  Y.  ch.  50,  secs.  92  (6),  (8), 
(9),  96:  Re  Rex  v.  Seguin,  28. 

9 & 10  Geo.  V.  ch.  36,  secs.  2 (dd), 
10,  20  (1)  (c)  (D.)  (Bankruptcy 

Act) : Re  N.  Brenner  & Co.  Limit- 
ed, 71. 

9 & 10  Geo.  V.  ch.  36,  sec.  13  (8), 
(9),  (16)  (D.):  Re  Gardner,  252. 

9 & 10  Geo.  Y.  ch.  36,  secs.  51, 

52  (D.) : Re  Auto  Experts  Limited, 
Ex  V.  Tanner,  256. 

10  & 11  Geo.  V.  ch.  43,  sec  6 (D.) 

(Amending  Criminal  Code):  Re 

Race-Tracks  and  Betting,  339. 

10  & 11  Geo.  V.  ch.  86,  sec.  3 (O.) 
(Amending  Factory  Shop  and  Office 
Building  Act) : Re  Daines  and  City 
of  Toronto,  285. 

STREET  RAILWAY. 

See  Motor  Vehicles  Act. 

SUBSTITUTED  SERVICE. 

See  Judgment. 

SUMMARY  JUDGMENT. 

See  Judgment. 

SUNDAY. 

See  Criminal  Law,  1. 


TAXES. 

See  Assessment  and  Taxes. 


TEMPERANCE. 

See  Ontario  Temperance 
Act. 


TENDER. 

See  Vendor  and  Purchaser, 


TERMINATION  OF  CON- 
TRACT. 

See  Vendor  and  Purchaser, 

2.  

TIMBER. 

See  Pleading. 


TIME. 

See  Mechanics’  Liens — 
M u n i c i pal  Corporations — 
Vendor  and  Purchaser,  2. 


TITLE  TO  LAND. 

See  Damages — Vendor  and 
Purchaser. 


TRADING  COMPANY. 

See  Company,  1. 


TRESPASS. 

Search  of  Premises  under 
Search-warrant  — Information 
upon  ivhich  Warrant  Issued  not 
Shewing  Grounds  of  Suspicion 
— Criminal  Code , sec.  629  and 
Form  1 — Jurisdiction  of  Magis- 
trate— Nullity  or  Irregularity 
— Protection  of  Persons  Acting 
under  Warrant — Code,  secs.  25, 
26 — Form  of  Action — Trespass 
or  Case — Verdict  of  Jury— 
Damages- — Judge’s  Charge  — 
Wrong  fid  Dismissal  from  Em- 
ployment— Malicious  Procedure. 

Hicks  v.  McCune,  41. 

See  Negligence,  1. 


TRUSTS  AND  TRUSTEES. 

See  Bankruptcy  and  Insol- 
vency— Will,  1. 


VENDOR  AND  PURCHASER. 

1.  Agreement  for  Sale  of 
Land — Milling  Property — Title 


2. 


o 

o. 
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VEND.  AND  PUR.  — (Contd.) 
— Preservation  of  Darn — Grant 
of  Fishing  Privileges  • — Con- 
struction— “Dam”,  Meaning  of 
— Bond — Obligations  not  Pun- 
ning with  Land — Application 
under  Vendors  and  Purchasers 
Act — Rule  602 — Declaration 
Binding  on  Third  Persons. 

Re  Ferris  and  Ellis,  264. 

2.  Agreement  for  Sale  of  Land 
— Part  Payment  of  Purchase- 
money — Balance  Payable  by  In- 
stalments— Clause  Making  Time 
of  Essenoe  and  Giving  Vendor 
Right  to  Terminate  upon  De- 
fault— Occurrence  of  Default-- 
Election  of  Vendor  not  to  Ter- 
minate— Application  to  Future 
Default — Election  to  Terminate 
— Notice — Tender — Forfeiture 
— Waiver — Return  of  Money 
Paid  by  Purchaser — Occupation 
Rent — Relief  from  Default — 
Failure  to  Keep  up  Fire  Insur- 
ance— Effect  of. 

Korman  v.  Abramson,  9. 

3.  Lease  of  Land  with  Option 
of  Purchase — Written  Accept- 
ance before  Expiration  of  Term 
— Tender  of  Money  before 
Expiration  unnecessary — Con- 
tract Formed  by  Option  and 
Acceptance  — Subject-matter 
— — Lease  of  50  Acres  with  “Re- 
servation” of  Quarter -acne  — 
Reservation  Construed  as  Ex- 
ception — Option  4o  Purchase 
“said  Lot” — Uncertainty  as  t) 
Meaning — Verba  Fortius  Acci- 
piuntur contra  Proferentem — 
Application  of  Rule-Purchaser 


VEND.  AND  PUR.  — {Contd.) 
Requiring  Conveyance  of  ivhole 
50  Acres — Refusal  of  Specific 
Performance — Costs. 

Smith  v.  Gurnett,  290. 

4.  Refusal  of  Vendor’s  Wife 
to  Execute  Conveyance  to  Pur- 
chaser— Bar  of  Inchoate  Right 
of  Dower — Dower  Act , sec.  14. 
(1) — Application  and  Effect  of 
sub-sec.  ( 2 ) — Conveyance  Sub- 
ject to  Inchoate  Right — Sum 
Set  apart  out  of  Purchase-money 
to  Answer  Claim  to  Dowser  in 
Event  of  Wife  Surviving — Pur- 
chaser not  Bound  to  Accept — 
Abatement  or  Compensation. 

Re  Woods  and  Arthur,  279. 

VOLUNTARY  PASSENGER. 

See  Highway,  2. 


WAIVER. 

See  Solicitors — Vendor  and 
Purchaser,  2. 


WARRANT. 

See  Criminal  Law,  2 — Tres- 
pass. 


WAY. 

See  Highway. 


WILL. 

1.  Construction — Devise  of 
Land  to  Trustees  in  Trust  for 
Grandson  upon  his  Attaining  a 
Specified  Age-Fulfilment  of 
Conditions — No  Express  .Dis- 
position of  Income  in  the  Mean- 
time— Residuary  Devise — Ab- 
sence of  Gift  over — Right  to  Ac- 
cumulated Rents  in  Intermedi- 
ate Period — Freehold  not 
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WILL — ( Continued . ) 
Abeyance — Vested  Devise. 

Re  McBtjrney,  1. 

2.  Construction — Distribution 
tion  of  Residue — Children  to 
have  Equal  Shares — Provision 
for  Substitution  of  Children  of 
any  Child  Predeceasing  Testa- 
tor— Application  to  Children  of 
Child  already  Dead  at  Date  of 
Will — “The  Share  of  Child  so 
Dying  before  me” — “Prede- 
cease”— Negativing  of  Presump- 
tion of  Equality. 

Re  Sheard,  320. 


WITNESSES. 

See  Assignments  and  Pre- 
ferences. 


WORDS. 

“Accessory  or  Accomplice:” 
Rex  v.  Dumont,  222. 

“Action:”  Millar  v.  The 
King,  93. 

. “Adultery:”  Orford  v.  OR- 
FORD, 15. 

* *'  Artificial  Insemination : ’ ’ 

Orford  v.  Orford,  15. 

“Bring  an  Action :”  Re  N. 
Brenner  & Co.  Limited,  71. 

f ‘ Caring  for  Milk :”  Re 
Maple  Leaf  Condensed  Milk 
Co.,  6. 

‘ ‘ Concentrators : ’ ’ Re  Mc- 
Intyre Porcupine  Mines  Lim- 
ited and  Morgan,  214. 

“Dam:”  Re  Perris  and 
Ellis,  264. 

‘ ‘ D efautl : ’ ’ S andlos  v. 

Township  of  Brant,  42. 

“Excepts:”  Smith  y.  Gur- 
nett,  290. 

‘ ‘ Expressly : ’ ’ McIntyre  v. 
Temiskaming  Mining  Co.,  90. 


W ORDS — ( Continued . ) 

“ Indoor  Management  : ” 
James  Richardson  & Sons 
Limited  v.  J.  McCarthy  & 
Sons  Co.  Limited,  60. 

“In  Priority  to  all  other 
Debts:”  .Re  Auto  Experts 
Limited,  Ex  p.  Tanner,  256. 

“J  u st  and  Convenient : 9 ’ 
Cheeseworth  v.  City  of  To- 
ronto, 68. 

“Keep  in  Repair :”  Sandlos 
v.  Township  of  Brant,  42. 

“Payment  of  Money  to  a 
Creditor : ’ ’ Rowlatt  v.  J.  & G. 
Garment  Manufacturing  Co., 
166. 

“ Person  Lawfidly  Assist- 
ing:” Hicks  v.  McCune,  41. 

*' ‘ Predecease :”  Re  Sheard, 
320. 

“Putting  these  Properties  in 
First  Class  Shape : J ’ House 
Repair  and  Service  Co.  Limit- 
ed v.  Miller,  205. 

“Rent:”  Daugherty  v.  Ar- 
maly,  310. 

“Reserves:”  Smith  v.  Gur- 
nett,  290. 

“Sale-”  Re  Orford  and  Dan- 
forth  Heights  Limited,  25. 

“Second  Offence :”  Rex  v. 
Johnston,  74. 

“Selling  Liquor :”  Rex  v. 
Johnston,  74. 

“ Set-off:  99  Attorney-Gen- 
eral for  Ontario  y.  Russell, 
103. 

“Share,  of  said  Child  so  Dy- 
ing before  me:”  Re  Sheard, 
320. 

“Work  of  Necessity :”  Re 
Maple  Leaf  Condensed  Milk 
Co.,  6. 
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WORK  AND  LABOUR. 

See  Contract,  3. 

WRIT  OF  SUMMONS. 

See  Practice. 

WORKMEN’S  COMPENSA- 
ACT. 

See  Negligence,  2. 

WRONGFUL  DISMISSAL. 

See  Trespass. 

